Pational Indian Gaming Commigsion

SETTLEMENT AGREEMENT

This Settlement Apreement {“Agreement™) is entered into by and between the Chairman
of the National [ndian Gaming Commission (“NIGC Chairman™); and the Nisqually
Indian Tribe, a federally-recognized Indian tribe (“Nisqually Tribe” or “Tribe™). This
Agrecment resolves all of the issues identified in a warning notice dated May 1. 2007,
from the NIGC Region [ Director to the Nisqually Tribe (Exh. A).
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RECITALS

The Nisqually Tribe owns and operates a gaming facility known as the Red Wind
Casino (“the Casine”™) in the State of Washington.

In a warning notice dated May [, 2007 (Exh. A), the NIGC Region I Director
identified three issues of concem:

A. The first issue concerned the degree of control over the Casino being
exercised by the Nisqually Tribal Council and individual members thereof,
together with the fact that the Tribe did not licensc its Tribal Council
memhers as primary monagement officials pursuant to the Indian Gaming
Regulatory Act (“IGRA™) and NIGC regulations. See IGRA, 25 1L.8.C.

§ 2710(b)(2)(F); 25 C.F.R. Parls 556, 558,

B. The second issue concerned sporling and entertainment tickets purchased by
the Casino as an operating expense, but which were being used in 4 manner
ihat did not advance the goal of generating gaming operation revenue.

C. The third issue concerned he fact that certain members of the Nisqually
Tribal Council received, frec-of-charge, customn-ordered jackets {rom the
Casino, which treated the charges as an operating expense even though the
expense was nol incurred Lo generate sales,

The NIGC Chairman and the Nisqually Tribe wish to enter this Agreement in
order 1o preserve their longstanding relationships: avoid the expense, time and
risk associated with a [ormal enforcement action; and uchieve an amicable
resolution of all of the issues raised in the NIGC Region Director’s letter dated
May 1, 2007, CE & W o7 o
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Now, therefore, the NIGC Chairman and the Nisqually Tribe have agreed 1o enter
into this Agreement and perform in accordance with the following 1erms.

TERMS OF SETTLEMENT

This Agreement shall be effective on the date that it is sipred by the last panty to
sign the Agreement (“Effective Date™). This Agreement shall continue in force
after the [iffective Date for as long as the Nisgually Tribe conducts Indiun
gaming, or until this Agreemenl is ierminated or amended by written agreement,
signed by both partics.

The Tribe admits that members of its Tribal Council have not been subjeet o
background investigations and have not been licensed by the Tribal Gaming
Commission as primury management officials of the Casino. See 25 C.F.R, Pars
556. 558, The Tribe admits that prior o the Tribe's receipt of the May 1. 2007,
NIGC warning notice, its Tribal Council gave direction and {inal approval (or
Casino policies such as budget, personnel, marketing, travel, security and jackpot
winner policics, and made or approved specific decisions such as which games
were offered at the Casino and whether the Casino would enter into certain
contracts with vendors and sporting venues. The Tribe undersiands and
acknowledges the NIGC’s position that the members of a tribal body that
exercises such conwol over a gaming aperation are primary management officials,
and must be subjecled to background investigations and licensed pursuant to 25
U.S.C. § 2710(b)(T"); 25 C.F.R. Parts 556, 558.

A. The Tribe agrees thal it will correct this violation by establishing an
independent enterprise hoard to develop operating policies and oversee
management decisions {or the Casino. Each member of the enterprise
board shall be subject to a background investigation and shall be licensed
by the Nisqually Tribal Gaming Commission pursuant (o the NIGC’s
regulations and the Tribe's approved tribal gaming ordinance.

B. Upon the Effective Date of this Agreement, and only until the enterprise
hoard has been estahlished. the Nisqually Tribal Council s authority over
Casino operations shall be Timited to the following: (1) General Manager
hiring and firing: (2) check signing; and (3) emergency situations, Until
the enterprise board is established, all other operational decisions shall be
made by the appropriate Casino management personnel,

C. Within sixty (60) days after lhe Effective Date, the Tribe shall establish
the enterprise board roferenved in subparagraph A of this paragraph, The
Tribe shall deliver a copy of the documents establishing and governing the
enterprise board 10 the NIGC immediately afler the documents have been
finalized. The Tribe shall follow NIGC regulations with regard 10
licensing the members of 1he enterprise hourd, ineluding the procedures
and deadlines lor forwarding each application and investigative report to
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the NIGC. Sece 25 CFR. § 538.3. As with other primary managetient
olfieials, members of the enterprise hoard may begin their service before
they receive o tribal zaming license, but the Tribe must forward w the
NIGC its investigative report (or each member of the board within sixty
(601 days alter the member begins to serve on the bourd, and ne board
member may conlinue w serve an the board 117 the board member has not
heen granted a license withio ninety (90) days alter beginning his or her
service.

The I'ribe admits that prior (o the Tnibe’s receipl of the May 1. 2007, NIGC
warning notice. the Casino purchased and distributed sporting and entertainment
tickets in a manner thal was not limited to the purposc of generating Casino
revenue, The Tribe admils that according to generally-accepted accounting
principles ("GAAPY), the cost of tekets thal were not purchased w0 generate
Casino revenue should not have heen recorded as an operating expense of the
Casino.

A. The Tribe represents that after réceipt of the May 1. 2007. NIGC warning
notice, the Casino adopted an interim action plan (Iixh. B) to address the
Casino’s distribution of sporting and entertainment tickets pending the
develapment of a final ticket policy. The Tribe represents that since
adoptien of this action plan on May 23, 2007, the Casino has ceased
distributing sporting and enlenainment tickets to Tribal Couneil members.
The Tribe agrees that it shall continue to operate under this action plan
until a final ticket poliey is adopted.

B. The Tribe makes the following representations and covenants regarding
the Casino’s purchase ol a Super Bowl travel package for the Tribe's
former Chairman, as noted in the NIGC's warning notice. The Tribe
represents that it conducted an independent audit and detennined that the
former Chairmun used, without Tribal Council authorization, Red Wind
Casino funds in the amounts of $4,798.00 to pay for a Super Bowl travel
package; $4.962.00 for August 2005 personal travel expenses; and
$4.861.02 in duplicale per diem stipends. The Tribe represcnts that on
May 24, 2007, it sent a letier 1o the former Chairman demanding
repayment of the unautherized personal charges totaling $14.621.02. On
August 7, 2007 the Tribal Council authorized the Office of the Tribal
Altorney to commence lepal proceedings in the Nisqually Tribal Court 1
collect that ameunt from the former Chairman. The Trihe covenants and
aprees that it shall make good-faith efforts w pursue this action in (riba)
courl and recover the misappropriated Casino {unds.

C. The Tribe agrees 1o correct this underlying violation by adopting and
enforeing 4 ticket use policy that will limit tickets purchased with Casino
funds to those uses that generate Casino revenue. ['his ticket policy and
ay amendments thereto will be appraved by the Nisqually Tribal Gaming
Commission and the NIGC prior (o tinal adoption, ‘The ‘T'ribe agrees that
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on an anntal basis, it shall require the Casino’s independent auditor (o
review compliance with this ticket policy and include a statement in the
Casino’s annual independent audit report regarding the auditor’s findings.

The Tribe admils that in 2006. five of its seven Tribal Couneil members accepted
free Pendleton jackets from the {ormer General Manager of the Casino, which
were purchased by the Casino as an operating expense. The Tribe admits thut
such charges were not properly incurred as an operating expense of the Casina,
because the jackets were nol conneeted to a Casino marketing pramotion. The
Tribe agrees that it will no longer allow the Casino 10 give away jackels or any
other items that are not associated with a legitimate business purpose 1o generale
Casino revenue, In addition, the ‘Iribe agrees that each of the five Tribal Council
members who aceepled a jacket will reimburse the Casine for the cost of each

jacket. Sucl reimbursement will take place within sixty (60) days alter the

i ffective Dae ol this Agreement. The Tribe shall notily the NIGC alter all such
reimbursements have becn mnde.

By cntering this Agreement, the NJGC Chairman aprees to waive his right to issue
a notice ol violation, impose civil [ines, or issue a closure order regarding any
issue in this Agreement, as long as the [tibe complies with the terms of this
Agreement. The Tribe agrees that if the Tribe fails to comply with the terms of
this Agreement. the NIGC Chairman retains the authority as provided by law to
pursue ore or more enforcement actions reparding the issues covered in this
Agreement. The Nisqually Tribe acknowledges and agrees that the NIGC
Chairman’s waiver in this paragraph covers only those issues covered under this
Agpreement, and does not preclude or otherwise affect any other enforeement
actions that the NIGC Chairman may pursue regarding any other enforcement
miatter under the NIGC s jurisdiction,

The Tribe agrees that the NIGC has the authority to monitor and inspect the
Tribe's activities for the purpose of verifying the Tribe's compliance with the
lermy of this Agreement and IGRA’s restrictions on the use of class [1 and 111
gaming revenue, and the Tribe agrees to provide under this Agreement any
documenis that the NIGC Chairman or his designee may request that are
reasonably relevant lo such obligations and restrictions. The Tribe stipulaies that
the withholding ol any such documents referenced in the preceding sentence
constitules @ breach of' this Agreement. und relieves the NIGC Chafrman of the
waiver in Paragraph 9. thus subjecting the Tribe to the exercise ol the NIGC
Chairman’s enlorcement authority as provided by law with respect to the issues
covered in this Agreement

ADDITIONAL COVENANTS
This Agreementis the entire agreement. and supersedes all prior verbal or written

agreements and understandings between the parties related to the subject matter
hercof. No warrantics. representations. covenants, or agreements shall be binding
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May 1, 2007

Cynthia Dyall

Chairperson

Nisgually Indian Tribe
4820 She-Nah-Num Rd, SE
Olympia. WA 98513

RE: Whnarning Notice
Dear Chairpergon Iyall:

As you know, Region 1 of (he National Indian Gaming Commission (NIGC) conducted
site visit investigations at the Red Wind Casino in September 2006 and January 2007. As
a result of those investigations, we have idenlified three issues that the Nisqually [ndian
Tribe (the Tribe) and (he NIGC st resolve, The purpose of this letter is to give the
Tribe an cxplanation of these issues and provide an opportunity to resolve the issues
{hrough setllement agreement rather than an enforcement action.

Issue #1: Fuilure fo License Primary Management Officials

We arc concerned that a pervasive issue facing the Tribe is the degrec of control
cxercised by the Tribal Cowneil over the Casino, together with the fact that the members
of the Triba} Council have not been buckgrounded and licensed by the Nisqually Tribal
Gaming Commission as Primary Management Oflicinls (PMOs), See IGRA, 25 US.C.
§ 2710(5)(2)(F); 25 C.I.R. Parts 556 & 538,

We arc aware that after the former Chairman’s tern expired, the Tethal Council adepted
legislation titled “Open Mcetings and Conduct of Officials” and also instructed the
Casino’s General Manager that no individval Tribal Council member may direct, order or
otherwise influence any Casino employee. Fowever, il appears that Trihal Council
members continue o exercise control over Casino management, presumably because the
Tribal Council has the authority {o hire and fire Casino inanagement, as well as sct the
salaries for those positions, Moreovet, the Tribal Council as a whole gives direction and
final approval regarding casino policies such as budget, personnel, marketing, travel,
security and jackpot winner payment policies, as well as specific decisions such as which
gmnes are offered av the Casino and whether to enter certain contracls with Casine
vendots and sporting venues.  Therefore, we arc concerned that the Nisqually Tribal
Council may be exercising the type of management decisions that would nake each
Councll member a Casine PMO and thereby require a gaming license in accordance with
IGRA, NIGC regulations and the Tribe's approved tribal gaming ordinance.

The Tribe can resolve this issuc by agreeing either to license it Tribal Couneil members
ar (o ereale a licensed board of directars to handle these types of manageinent decisions,



Issnc #2: Tickeis to Sporting nnd Entertainment Events

From \he information we have reviewed, there scoms te be a continuing problem at the
Tribe regarding the proper use of sporting and entertainment tickets purchased by the
Casino as un operating expensc.  This is an issue ol concern to the NIGC hecause under
IGRA and the NIGC's regulations. iribes may use gaming net revenues oily i
accordance with certain prescribed uses. 25 U.S.C. § 2710(b)(2)(B); 25 C.F.R
$522.4(0)(2). The term “net revenues” is defined as “gross paming revenues of an
Indian gaming opevation less-- (a) Amounts paid out as, or paid for, prizes: and (b)) Total
gaming-iclated operating expenses, excluding management fecs,” 25 CER. § 50216,
Beeatise NIGC regulations do not currently contain a definition ol the term “operating
expenses,” teibes must use the term as deflined by Generally Accepled Accounting
Principles (*GAAP™Y. According to GAAP:!

Operating expenses arc primary recwrring costs associated with central
operations (other than cost of goods sold) that are incurred in order to
generate sales, Operating expenses are normally reported in the following
twi categories:

d. Selling cxpenses
b. General and administrative cxpenses

Selling expenses nre those expenses diveetly related to the company’s
efforts to generate sales (e.g., sales salaries, commissions, advertising,
delivery expenses, depreciation of store furniture and equipment, and store
supplies). General and administrative expenses are expenses related to the
general admindstration ol the company’s operations (e.g.. officers and
office salaries, office wwpplies. depreciation of office furniture and
lixtures, telephone, postage, aceounting and legal services, and business
licenses and fees).

Therefore, Indian gaming operntions may treat their purchase of tickets as an operational
expense only il the tickets are used to generate sales {i.e., gaming operalion revenuc).
Otherwise, the purchase is not an operational expense, and the vahie of the tickets must
he recarded as a distribution of net revenues to the Tribe. If the Casino records the value
as a distribution ta the Tribe, then the Tribe must ensure that the Tribe's use of the tickets
is allowed under the Indian Gaming Regulatery Act (IGRA), 25 U.S.C. § 2710(b)(2)(B).
Whether (he tickets ave treated as an operating expensc of the Casino or as a distribution
to the Tribe, we recomimend that the Tribe consull a tax advisor to ensure that it is
camplying with federal tax reporling requirements, and that the individuals who receive
such tickets are aware of their own tederal tax obligations.

In the tall of 20006, the NIGC informed the Tribe that the former Tribal Chairman's use of’
Casino {unds to purchase a Super Bow! Irip package for his own persenal usc did not
quality as an allowable use of gaming revenue under [GRA. [n January 2007, the Tribe
responded with a letter stating that the Tribe was actively wddressing the issue by

U Wiley GAAP 200% [igrpretation and Application of Generally Avcepted Accoupting Pringipies, Barry 1. Epstein, Crvin 1.
Black, Ralph Nach and Patrick R. Delaney, at 72-71 (2005,



demanding reimbuisement of the $4,798 expense from the former Chairman. To dule, we
have not been informed or teceived documentation confirming that the Tribe has reecived
such reinbursement or initiated a legal proceeding for nonpavinent,

During owr Tanuary 2007 sile visil, it came to our attention that under the Tribal Council's
ditection, the Casino regularly gives sporting and entertaimment tickets w Tribal Council
members,  Most of these lickets are purchased by the Casine and distributed in
accordance willh a written ticket pulicy adopted by the Tribal Council, but tickets 1o the
Scattle Seahawks playoil gane were distributed to individual T'ribal Couneil members
oulside of that written policy. From the NIGC's perspective, the central issue is whether
aielt tickel transaction serves a legitimate business purpese ol the Casioe by divectly or
indiveetly generating revenue, These home-game ticket ransactions are not distinguishexd
from the Super Bowl package discussed above simply because there is no out-of-state
travel fnvolved. Nor is the issue resolved simply by authorizing the ticket transactions
under a written policy. While a pood written policy may certainly help maintain
compliance with [GRA, the policy must not authorize ticket twansaetions that are used for
any purpose other than to generate sales,

The Tribe can resolve this issue by ensuring that the Casino limits the use of sporting and
entertainment tickets purchosed by the Casino to those uses that gencrale casing revenue.

Issuite #3: Pendleton Juclkets

In late 2006, after an inquiry from the Nisquolly Tribal Council, the Casino’s General
Manager instructed Casino gift shop personnel to give, lvee-of-charge, one Pendleton
jacket to each membet of the Tribal Council. According to our understanding, five of the
seven Tribal Couneil members accepted such jackets from the Casino, which were
special-ardered at o 1otal cost to the Casino of $1,329.80. This transaction wag treated as
an operating expeose of the Casine, but it appears that the expense was not incurred in
order to generate sales. See discussion under [ssue #2, above,

The Tribe can resolve this issue by ensuring that the Casino is reimbuorsed by the snbject
Tribal Council members.

Our OfTice of General Counsel will contact your legal counsel te discuss whether Lhese
issues may be resolved through settlement agreement. In the meantime, if you have any
quesiions, you may contact me at (503} 326-3009,

Sincc/e/Iy. /)
//) (-. / «\_/J{ZZJ::* _

R.J.&Sitos”
Regiungl Director

e Lorna Kalama, Nisqually Tribal Gaming Commission Chaiv
Fabiv Apolito, Nisqually Tribal Altorney
Lance Vallo, NIGC Acting Director ol Enforcement
Jeffrey Nelson. W1GC Staff Attorney
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SETTLEMENT AGREEMENT
AMENDMENT

The certain Settlement Agreement entered into and effective on August 17, 2007, by and
between the Chairman of the National Indian Gaming Commission and the Nisqually
Indian Tribe, a federally-recognized tribe, is hereby amended as foliows:

Subparagraph 6(C) of the Settlement Agreement is deleted and replaced with the
following language:

C.  Within one hundred fifty {150) days afier the Effective Date, the Tribe
shall establigh the enterprise board refersnced in subparagraph A of this
paragraph. The Tribe shall send three letter-reports to the NIGC which
will describe the Tribe's progress toward establishing the entetprise board,
which shall be due 10 the NIGC on the first businesa day of November,
2007, December 2007, and January, 2008, respectively. The Tribe shal]
deliver a copy of the documents establishing and governing the enterprise
board 1o the NIGC immediately after the documents have been finalized.
The Tribe shall follow NIGC regulations with regard to licensing the
members of the enterprise board, including the procedures and deadlines
for forwarding each application and investigative report to tha NIGC. Sece
25 CF.R. § 558.3. As with other primary management officials, members
of the enterprise board may begin their service before they receive a tribal
gapung license, but the Tribe must forward to the NIGC its investigative
report for each member of the board within sixty (60) days after the
members begins to serve on the board, and no board member may
continue to serve on the board if the board member has not been granted a
license within ninety (90) days after beginning his or her service.

All other aspects of the Settlement Agreement shall rerain in effect.

This Amendment xecuted i one or more counterparts and each shall constitute
an original. grature pfoduced by facsimile shall be deemed to be an original
signanire aid shall be effective and binding for purpeses of this Amendment.

SIGNATURES

{
hif#f N. Hogerf Chairman Cgm hal, Chairperson
tional Indian Gaming Commission all¥ Indian Tribe

et \Q/1e/GT n-5-o"7l




