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Dear M r .  ~ f i l a :  
C 

By letter dated  May 6 ,  1 9 9 4 ,  you advised Lisa' Hauser, ' Z'ormerly of  
t h e  k i z o n a  Gaming  omm mission,, t h a t  t h e  San Carlos Apache T r i b e  
y a s  i n t e r e s t e d  i n  offer in^ a . c l a s s  I1 ca rd  game c a l l e d  "Apache 
21."  I n  t u r n ,  M s t  ~aii 'ser  wroce t o  t h e  Chairman of-  t h e  Na t iona l  
1ndiSn Gaming ~omm~ss ion  (NIGC) on May 17, 1994, r e q u e s t i n g  t h a t  
t h e  N I G C  determine whether "Apache 21" is a c l a s s  I1 o r  c l a s s  I11 
+me Under t h e  Indian. Gaming Regulatory A c t  (IGRA) . W e  apo log i ze  
f a r  the de lay  i n  o w  response. \ . . . . . 7 .  :,, . . . . 
l l ~ p a c h e  2 l W ,  l i k e  .l!A;'jzona 2 l V 1 ,  is a p l aye r  banked v e r s i o n  of  

, 1 black jack-  (21);. . : 1h ptayer banked blackjack (21)  , p l a y e r s  are n o t  
p l a y i n g  aga ins t  a '  i \~use bank. They a r e ,  however, a l l  p l a y i n g  . w - 

. . 
a g a i n s t  a ~jla~ef;-ba'iik. ""The banker/player  has t h e  mathemat ica l  
pe rcen tage  advantage"'&$t t h e  house would have i n  t r a d i t i o n a l  
b lack jack .  ~he ' t r ib>rl :  ca'sino does no t  p a r t i c i p a t e .  i n ,  o r  have 
any i n t e r e s t  . i n ,  the  outcome -of t h e  game. The hous'e makes money 
by c o l l e c t i n g  anfante-Zrom each p layer  pe r  hand. A p l a y e r  t a k e s  
o h .  the r o l e , .  oft .baClker, co l l ec t i ng  a l l .  l o s s e s  and paying a l l  
winnings. ..; ..: ,:. . ::.;,: . * - :  \ 

f .  

1nl .blackjack (213 ,  as t r a d i t i o n a l l y  played, t h e  gaming e n t e r p r i s e  
( h e r e i n a f t e r  ,the., ~ l h o u s e ~ )  a c t s  as  t h e  bank o r  banker. 
Apparently,  .,the 'Tribe is of t h e  view t h a t  i f  t h e  house is no 
longer  t h g  banker, the'game i s  a nonbanking ca rd  ga e and t h u s  
fills- w i t h i n  class I1 gaming. This  argument is bas 1 deon a n  
i n t e r p r e t a t i o n  of the  N I G C  de f i r i i t ion  of l f c l a s s  I11 gaming" . r e a d  
ii conjunct ion 'wi th  both the  "house bankingu d e f i n i t i o n  and t h e  
preamble t o  the; N I G C  de f in i t i on  r egu la t i ons .  

. . .- 
! . . . ;J' 

A l l  banking card games, including t h r e e  which -are s p e c ' i f i c a l l y  
enumerated; a r e .  excluded..from ... . . c l a s s  I1 gaming i n  t h e  IGRA.. 
~ ~ e c i f i c a l 1 ~ -  idektifi .ed -. card 'games a r e  baccara t ,  ~hemin, ,~ . .de  f er,  
aqd b lack jack  ( 2 3 3 .  & 25,-U.S.C. 5 2 7 0 3 ( 7 ) ( ~ ) ( i ) .  ~ a c c a r a t  and 
b lack jack  ( 2 1 )  are-'hsuse banked card  games, whereas chemin d e  f e r  
; 7 a nl aver  banked vers ion  of baccara t .  

.. ., . ' _.. 
, , I .  1 : .  

% u d  



James. See 25 C.F.R.  s 502 .3  ( c )  . Class  I11 games a r e  de f ined  as 
a l l  games which a r e  n o t  c l a s s  I o r  c l a s s  I1 and  inc ludes  house 

q e  banked b a c c a r a t ,  chemin de  f e r ,  and blackjack ( 2 1 )  . 25 
C.F.R. S 5 0 2 . 4 .  

B a c c a r a t  and chemin de  f e r  a r e  t h e  games most o f t e n  played f o r  
h i g h  s t a k e s  i n  t h e  French cas inos .  See J o h n  Scarne,  $ c a r n e t s  
New Comwl.ete Guide t o  Gamblinq 4 5 9  ( 1 9 8 6 ) .  "Regardless of where 
it is  played and what it i s  c a l l e d ,  bacca ra t  is  e s s e n t i a l l y  t h e  
same s i m p l e  c a r d  game. The major d i f f e r e n c e s  a r e  i n  who d e a l s  
t h e  c a r d s  and who b e t s  a g a i n s t  whom." Alber t  H .  Morehead, e t  a l ,  
The N e w  Complete Hoyle 5 4 1  ( 1 9 9 1 ) .  Baccarat  is  t r a d i t i o n a l l y  a 
house  banked game a s  played i n  most major cas inos  i n  Europe, 
L a t i n  America, Nevada, and New Jersey .  Scarne a t  459; Hoyle a t  
541 .  The bank has an advantage of 1 . 3 4 % .  u.; Scarne a t  473 .  A 
5% commission is e x t r a c t e d  from winning b e t s  t o  pay t h e  house. 
I d .  a t  5 4 2 ;  Scarne a t  473. The house d e a l s .  a.   here are - 
d i f f e r e n t  v e r s i o n s  of baccara t ,  of which chemin d e  f e r z i s  one. 
Hoyle a t  54.7. The r u l e s  and o b j e c t i v e s  a r e  v i r t u a l l y  t h e  same as 
b a c c a r a t ,  w i th  t h e  except ion t h a t  t h e  r i g h t  t o  bank -moves fmrn 
p l a y e r  t o  p laye r .  Scarne a t  460; Hoyle a t  547.  Therefore,  t h e  
advan tage  a l s o  moves from p layer  t o  p layer .  The house makes 
money by t a k i n g  a 5% commission on t h e  p laye r  banked winning 

' 

hand. Sca rne  a t  ,560; Hoyle a t  548.  
-- '. 

i ~ l a c k j a c k  i s  a house banked game, and t h e  house has  a 
~ o n s i d e r a b l e  mathematical advantage of roughly 5 .8%.  Hoyle a i  

~ll#& 5 1 3 ;  Scarne  a t  366.  

Banking c a r d  games a r e  c l a s s i f i e d  a s  c l a s s  111 i n  t h e  IGRA. The 
IGRA s tates t h a t  " [ t l h e  term c l a s s  I1 gaming does n o t  i n c l u d e  any 
banking  c a r d  games, inc luding  bacca ra t ,  chemin de f e r ,  o r  
b l a c k j a c k  ( 21 )  , , ,It 25  U.S.C. S 2703 ( 7 )  (B)  (i) . The term c l a s s  
111 gaming means " a l l  forms of gaming' that  a r e  n o t  c l a s s  I gaming 
o r  c l a s s  I1 gaming." 25 U.S.C. S 2 7 0 3 ( 8 ) .  

By exk lud ing  banking card  games from c l a s s  I1 gaming, t h e  o n l y  
c a r d  games Congress intended t o  f a l l  wi th in  c l a s s  11 a r e  
nonbanking c a r d  games. A s  was previous ly  d iscussed ,  chemin de 
f er  .is' a p l a y e r  banked game, whereas baccara t  and b l a c k j a c k  (21). 
a r e  house  banked games. Therefore,  by enumerating t h e s e  s p e c i ' f i c  
c a r d  gameg, cbngress c l e a r l y  intended t o  exclude both p l a y e r  a n d  
house  banked games from c l a s s  I1 gaming. 

Because t h e  s t a t u t o r y  language i s  c l e a r  and unambiguous, t h e r e  is  
no need t o  look t o  t h e  l e g i s l a t i v e  h i s t o r y  of t h e  IGRA.  united 
S t a t e s  v, Tavloy,  487 U . S ,  326, 344-346 (1988). However, 
assuming. arsuendo t h a t  t h e  IGRA i s  ambiguous, t h e  l e g i s l a t i v e  
h i s t o r y  does Aot support  a d e f i n i t i o n  of banking l i m i t e d  t o  h o u s e  
banking  games: 

q , ~  111 /?.'he S e n a t e  Report on 5 .555  explained t h e  commit tee 's .  
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unders tand ing  of nonbanking card games a s  follows: 

S e c t i o n  4 (8) ( A )  (ii) provides t h a t  c e r t a i n  ca rd  games 
are r e g u l a t e d  as  c l a s s  I1 games, with t h e  rest s e t  
a p a r t  and def ined  a s  c l a s s  I11 games under s e c t i o n  4 ( 9 )  
and r e g u l a t e d  pursuant  t o  sec t ion  11 (d)  . The I 
d i s t i n c t i o n  is between those games where p l a y e r s  p l a y  
a g a i n s t  each o t h e r  r a t h e r  than t h e  house and t h o s e  
games where p laye r s  play aga ins t  t h e  house a n d . t h e  
house a c t s  a s  banker. The former games, such a s  t h o s e  
conducted by t h e  Cabazon Band of Mission Ind ians ,  a r e  
a l s o  r e f e r r e d  t o  a s  non-banking games . . . . 

S. Rep. N o .  4 4 6 ,  100th Cong. 2d Sess. 9 (1988). 

The above-quoted passage of t h e  Senate Report focuses  on what 
c o n s t i t u t e s  nonbanking ca rd  games and makes clear t h a t  o n l y  .- 
nonbanking c a r d  games f a l l  within c l a s s  I1 gaming. Thns, the 
S e n a t e  Repor t  s t a t e s :  f tSection 4 (8) (A) (ii) provides t h d t  c e r t a i n  
c a r d  games [nonbanking] a r e  regulated a s  c l a s s  I1 games, w i t h  the 
rest se t  a p a r t  and def ined  a s  c l a s s  I11 sames. . . . a. (emphasis  

-. added) .  The reference  t o  house banking games is i l l u s t r a t i v e  
\ 

?>nly;  it is an  example of a category of banking c a r d  games t h a t  
? fa l l  w i t h i n  class I11 gaming. The s e n a t e  Report n e i t h e r  s t a t &  . 
n o r  s d g g e s t s  t h a t  t h e  example mentioned i n  t h e  above-quoted h 
passage ,  h., card games where p layers  a r e  p lay ing  a g a i n s t  tge 
house  and  t h e  house acts as banker, is t h e  only t y p e  of c a r d  
games t h a t  c o n s t i t u t e  a banking game, 

A s i m i l a r  argument i n  t h e  context  of e l e c t r o n i c  f a c s i m i l e s  wa$ 
r e j e c t e d  by t h e  c o u r t  of appeals  i n  Cabazon Band of Mission 
I n d i a n s  v. National Indian ~ a m i n a   omm mission, 14  F. 3d 633 (D. C .  
C i r .  1 9 9 4 )  . There, t h e  t r i b e s  argued t h a t  a passage i n  t h e  
Comqit tee Report  on t h e  u s e  of permissible  communications 
t echno logy  i n  c l a s s  I1 was intended t o  l i m i t  t h e  meaning o f  
e l e c t r o n i c  f acs imi le .  " In  o the r  words, such technology would 
mere19 broaden t h e  p o t e n t i a l  p a r t i c i p a t i o n  l e v e l s  and is r e a d i l y  
d i s t i n g u i s h a b l e  from t h e  use  of e l e c t r o n i c  f a c s i m i l e s  i n  which a 
s i n g l e  p a r t i c i p a n t  p lays  a game with o r  aga ins t  a machine r a t h e r  
t h a n  w i t h  o r  aga ins t  o t h e r  players." S. Rep. No. 4 4 6  a t  9 .  The 
c o u r t  o f  appe,al= r e j e c t e d  t h i s  argument s t a t i n g :  I 

ec 
But t h e  Tribes  a r e  wrong t o  suppose t h a t  t h e  example 
mentioned i n  t h i s  passage must be t h e  only t y p e  of 
e l e c t r o n i c  copies  Congress meant t o  include under 
S 2703  (7 )  ( B )  (ii) . The Report says  nothing of t h e  s o r t  
and n e i t h e r  does t h e  s t a t u t e .  An i l l u s t r a t i o n  g i v e n  i n  
one sentence  of a committee r e p o r t  s c a r c e l y  excludes  

%J@ t h e  p o s s r b i l i t y  of o the r  examples. S t i l l  less does  it, 
r a t h e r  tAan t h e  language of the  s t a t u t e ,  e x p r e s s  t h e  
w i l l  of Congress. 



14 F -3d a t  6 3 7 .  A s  i n  Cabazon, t h e  w i l l  of Congress on t h e  
meaning of "banking" is expressed i n  t h e  language of t h e  s t a t u t e  
which c l e a r l y  inc ludes  both house and p laye r  banked c a r d  games. 

I n  t h e  view of t h e  committee, non-banking card  games a r e  games 
where p l a y e r s  p lay  a g a i n s t  each other .  The game of poker would 
be t h e  t y p i c a l  example. I t  has been a s s e r t e d  t h a t  i n  p l a y e r  
banked blackjack ,  p l a y e r s  a r e  playing a g a i n s t  each o t h e r .  Th i s  
is s imply  wrong. I n  p l a y e r  banked blackjack, t h e  ? l a y e r s  a r e  n o t  
p l a y i n g  a g a i n s t  each o t h e r .  They a r e  p laying  a g a i n s t  a  banker 
who happens t o  be another  player .  T h i s  p l aye r  banker has  a  
p e r c e n t a g e  o r  odds advantage over a l l  o t h e r  p layers .  This 
advantage  is a fundamental c h a r a c t e r i s t i c  of a banking game. 

Congress excluded from c l a s s  I1 gaming banking card  games and 
s l o t  machines b e c a u s e ' i t  bel ieved such games requi red  more 
s t r i n g e n t  r e g u l a t i o n .  The Senate Report s t a t e s  t h a t  " [ t l h e  
Committeefs i n t e n t  i n  t h i s  ins t ance  is t o  acknowledge t&e 
impor tan t  d i f f e r e n c e  i n  r egu la t ion  t h a t  [banking card]-.>ames apd 
machines r e q u i r e  and t o  acknowledge t h a t  a  t r i b a l - ~ t a t e c d m p a c t  
f o r  r e g u l a t i o n  of such games is p r e f e r a b l e  t o  Commission 
r e g u l a t i o n . "  S. Rep. No. 4 4 6  a t  10.. 

The t r i b e s  o f f e r i n g  p l a y e r  banked ca rd  games f i n d  suppor t  f o r ;  - 

) t h e i r  'argument t h a t  such  games f a l l  w i th in  c l a s s  I1 gaming i n i t h e  .: 
r e g u l a t i o n s  of t h e  N I G c .  Although unintended, t h e  N I G C  

. d e f i n i t i o n s  of ' c l a s s  11 gaming" and Ithouse banking" as t h e y  j 
p e r t a i n  t o  c a r d  games may 6e confusing and misleading. 

"House banking" is de f ined  i n  t h e  NIGC r e g u l a t i o n s  t o  mean "any 
game o f  chance t h a t  is  played with t h e  house a s  a  p a r t i c i p a n t  i n  
t h e  game, where t h e  house t a k e s  on a l l  p l aye r s ,  c o l l e c t s  from all 
l o s e r s ,  and pays a l l  winners,  and t h e  house can win." 25 C . F . R .  
S 502.11. The N I G C  be l ieved t h a t  d e f i n i t i o n  adopted t h e  commonly 
unders tood format f o r  p laying  a  banking ca rd  game. The N I G C  
s imply  d i d ' n o t  envis ion  t h e  playing of blackjack i n  a p l a y e r  
banked format .  Moreover, a t  t h a t  time, t h e  NIGC was n o t  aware 
t h a t  chemin de  f e r  is a p layer  banked ve r s ion  of b a c c a r a t .  Thus, 
t h e ' " h o u s e  banking gameu d e f i n i t i o n  erroneously sugges t s  t h a t  
p l a y e r  banked card  games a r e  not banking games. 

i 
The NIGC d e f i h l t i o n  of " c l a s s  111 gaming" compounds t h e  
confus ion .  The N I G C t s  d e f i n i t i o n  of c l a s s  I11 gaming'reads i n  
p e r t i n e n t  p a r t :  

a l l  forms of gaming t h a t  are not  c l a s s  I gaming o r  
c l a s s  I1 gaming, including but not  l imi ted  t o  ( a )  any 
house banking game, including but  not  l i m i t e d  t o  (1) 
c a r d  games such a s  baccarat ,  chemin d e  f e r ,  b l a c k j a c k  
(21), and psi gow (if played a s  house banking games).  . . 

%d 
2 5  C. F . R .  § 5 0 2 . 4 .  The pa ren the t i ca l  incorrect1.y s u g g e s t s  t h a t  



*d 
the enumerated games fall outside of class I11 gaming if played 
in a non-house banking format. Even if intentional, the NIGC, of 
course, cannot by regulation include games within class I1 that 
IGRA specifically excludes from class I1 gaming. The NIGC - .  
intends t o  propose amendments to the definition regulations t o  
clarify the regulations consistent with the intent o< Congress 
with respect to banking games. 

Thank you for your interest in this matter. If you have any 
questions, please do not hesitate to contact Michael Cox, General 
Counsel, at (202) 632-7003. 

Sincerely, 

__- - .-._ 

& 
Harold - * 
chairman 

-. 
jcc:  San Carlos Apache Tribal Gaming Commission 

r Arizona s t a t e  ~arning   om mission 


