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In 1952, he became the youngest full
general in U.S. history and was ap-
pointed to command NATO in 1856—a
position he held until 1963,

As NATO commander, Norstad
weathered some of the most danger-
ous crises of the Cold War: Berlin in
1961 and Cuba in 1962, He had the
skills of a diplomat while serving as
the Free World's top soldier on the
front line of the East-West confronta-
tion. He had to balance conflicting in-
terests on a continuous basis: concerns
over German rearmament, France's
war with Algeria, the evolving role of
nuclear weapons in the defense of
Europe, and many others, General
Norstad performed with grace and
ability that will be long remembered.

Upon retirement from the military,
Lauris Norstad did not, contrary to the
aphorism about old soldlers, fade
away. He joined Owens-Corning Fiber-
glass and rose to become CEO. Sales
more than doubled under his leader-
ship. He also served as a director of a
number of other large companies.
After a lifetime of leading in military
and security affairs, General Norstad
went on to become a force in private
enterprise,

Mr. President, a truly great Ameri-
can has passed away. I am sure my col-
leagues join me in expressing condo-
lences to Lauris Norstad’s family. Our
Nation—and the world—will miss Gen.
Lauris Norstad.e

REGULATING OF GAMING ON
INDIAN LANDS

Mr. INOUYE. Mr. President, pursu-
ant to authority granted by the major-
ity leader, I ask unanimous consent
for the immediate consideration of S.
655, Calendar Order No. 862,

The PRESIDING OFFICER. Under
the previous order, the clerk will
report.

The assistant legislative clerk read
as follows:

A Dbill (8, 555) to regulate gaming on
Indian lands.

There being no objection, the Senate
proceeded to consider the bill, which
had been reported from the Select
Committee on Indian Affairs with an
amendment to strike all after the en-
acting clause anu insert in lieu there-
of, the following:

That this Act may be cited as the “Indian
Gaming Regulatory Act”.
FINDINGS

Skc. 2. The Congress finds that—

(1) numerous Indian tribes have become
engaged in or have licensed gaming activi-
ties on Indian lands as a means of generat-
ing tribal governmental revenue;

(2} Federal courts have held that section
2103 of the Revised Statutes (25 U.S.C. 81)
requires Secretarial review of management
contracts dealing with Indian gaming, but
does not provide standards for approval of
such contracts;

(3) existing Federal law does not provide
clear standards or regulations for the con-
duct of gaming on Indian lands;
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{4) a principal goal of Federal Indian
policy is to promole tribal economic devel-
opment, tribal self-sufficiency, and strong
tribal government; and

(5) Indian tribes have the exclusive right
to regulate gaming activity on Indian lands
if the gaming aclivity is not specifically
prohibited by Federal law and 18 conducted
within a State which does not, as a malter
of criminal law and pubdblic policy, prohibit
such gaming activily.

DECLARATION OF POLICY

SEc. 3. The purpose of this Act {s—

1) to provide a statutory basis for the op-
eration of gaming by Indian tribes as a
means of promoting tribal economic devel-
opment, self-sufficiency, and strong tribal
governments;

(2) to provide a statutory basis for the reg-
ulation of gaming by an Indian tribe ade-
quate to shield it from organized crime and
other corrupting influences, to ensure that
the Indian tribe is the primary beneficiary
of the gaming operalion, and to assure that
gaming is conducted fairly and honestly by
both the operator and players; and

13) to declare that the establishment of in-
dependen! Federal regulatory authority for
gaming on Indian lands, the establishment
of Federal standards for gaming on Indian
lands, and the establishment of a National
Indian Gaming Commission are necessary
to meel congressional concerns regarding
gaming and to protect such gaming as a
means of generating tribal revenue.

DEFINITIONS

SEc, 4. For purposes of this Act—

(1) The term “Allorney General” means
the Attorney General of the United States,

(2) The term ‘“Chairman” means the
Chairman of the National Indian Gaming
Commission.

(3) The term “Commission" means the Na-
tional Indian Gaming Commission estab-
lished pursuant to section 5 of this Act.

(4) The term “Indian lands” means—

(A) all lands within the limils of any
Indian reservation; and

(B) any lands title to which is either held
in trust by the Uniled States for the benefit
of any Indian tribe or individual or held by
any Indian tribe or individual subfect to re-
striction by the Uniled States against alien-
ation and over which an Indian tribe exer-
cises governmental power.

(5) The term “Indian tribe” means any
Indian tribe, band, nation, or other orga-
nized group or community of Indians
which—

{A) 18 recognized as eligible by the Secre-
tary for the special programs and services
provided by the United States to Indians be-
cause of their status as Indians, and

(B) 18 recognized as possessing powers of
self-gpovernment.

(6) The term “‘gaming’ means lo deal, op-
erate, carry on, conduct, or maintain for
play any banking or percentage game of
chance played for money, property, credit,
or any representative value.

(7) The term ‘class I gaming” means
social games solely for prizes of minimal
value or lraditional forms of Indian gaming
engaged in by individuals as a part of, orin
connection with, tribal ceremonies or cele-
brations.

(8)(A) The term “class II gaming” means—

(i) the games of chance commonly known
as bingo or lotto (whether or not electronic,
compuler, or other technologic aids are used
in connection therewith)—

(I) which are played for prizes, including
monetary prizes, with cards bearing num-
bers or other designations,

134 Cong. Rec. 24016 1988

September 15, 1988

(11) in which the holder of the card covers
such numbers or designations when objecls,
similarly numbered or designated, are
drawn or electronically determined, and

(I111) in which the game is won by the first
person covering a previously designated ar-
rangement of numbers or designations on
such cards,

including pull-tabs, punch boards, tip jars,
instant bingo, and other games similar to
bingo, and

(ii) card games that—

(1) are explicitly authorized by the laws of
the State, or

(I1) are not explicitly prohibited by the
laws of the State and are played at any loca-
tion in the Stale,

but only if such card games are played in
conformily with those laws and regulations
(if any) of the Stale regarding hours or peri-
ods of operation of such card games or limi-
tations on wagers or pot sizes in such card
games,

(B} The term “‘class II gaming” does nol
include—

(1) any banking card games, including
baccarat, chemin de fer, or blackjack (21), or

(ii) electronic or electromechanical fac-
similes of any game of chance or slot ma-
chines of any kind.

(C) Notwithstanding any other provision
of this paragraph, the term ‘class 11
gaming” includes those card games played
in the State of Michigan, the State of North
Dakota, the State of South Dakota, or the
State of Washington, that were actually op-
erated in such State by an Indian tribe on
or before May 1, 1988, but only lo the extent
of the nalure and scope of the card games
that were actually operated by an Indian
tribe in such State on or before such date, as
determined by the Chairman,

(D) Notwithstanding any other provision
of this paragraph, the term “class II
gaming” includes, during the 1-year period
beginning on the date of enactment of this
Act, any gaming described in subparagraph
(B)(ii) that was legally operated on Indian
lands on or before May 1, 1988, {f the Indian
tribe having jurisdiction over the lands on
which such gaming was operaled requests
the State, by no later than the date that is 30
days after the dale of enactment of this Act,
to negoliate a Tribal-State compact under
section 11(d)(3).

(9) The term “class III gaming'” means all
Jorms of gaming that are not class I gaming
or class Il gaming.

(10) The term ‘“‘net revenues” means gross
revenues of an Indian gaming activity less
amounts paid out as, or paid for, prizes and
total operating expenses, excluding manage-
ment fees.

(11) The term “Secretary’ means the Secre-
tary of the Interior.

NATIONAL INDIAN GAMING COMMISSION

SEC. 5. (a) There is established within the
Department of the Interior a Commission to
be known as the National Indian Gaming
Commission.

(b)(1) The Commission shall be composed
of five full-time members who shall be ap-
pointed as follows:

(A) a Chairman, who shall be appointed by
the President with the advice and consent of
the Senale; and

(B) four associate members who shall be
appointed by the Secretary of the Interior.

12)(A) The Attorney General shall conduct
a background investigation on any person
considered for appointment to the Commis-
sion.
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(B) The Secretary shall publish in the Fed-
eral Register the name and other informa-
tion the Secretary deems pertinent regard-
ing a nominee for membership on the Com-
mission and shall allow a period of not less
than thirty days for receipt of public com-
ment.

{3) Not more than three members of the
Commission shall be of the same political
party. At least three members of the Commis-
sion shall be enrolled members of any
Indian tribe.

{4)(A) Except as provided in subparagraph
(B), the term of office of the members of the
Commission shall be three years.

{B) Of the initial members of the Commis-
sion—

(i) three members, including the Chair-
man, shall have a term of office of three
years; and

(ii) two members shall have a term of
office of two years.

(5) No individual shall be eligible for any
appointment to, or to continue service on,
the Commission, who—

{A) has been convicted of a felony or
gaming offense;

(B) has any financial interest in, or man-
agement responsibility for, any gaming ac-
tivity; or

(C) has a financial interest in, or manage-
ment responsibility for, any management
contract approved pursuant to section 12 of
this Act.

(6) A Commissioner may only be removed
Jrom office before the expiration of the term
of office of the member by the President (or,
in the case of associate member, by the Sec-
retary) for neglect of duty, or malfeasance in
office, or for other good cause shown.

fc) Vacancies occurring on the Commis-
sion shall be filled in the same manner as
the original appointment. A member may
serve after the expiration of his term of
office until his successor has been appoint-
ed, unless the member has been removed for
cause under subsection (b)(6).

{d) Three members of the Commission, at
least one of which is the Chairman or Vice
Chairman, shall constitute a quorum.

fe) The Commission shall select, by majori-
ty vote, one of the members of the Commis-
ston to serve as Vice Chairman. The Vice
Chairman shall serve as Chairman during
meetings of the Commission in the absence
of the Chairman.

(f) The Commission shall meet at the call
of the Chairman or a majority of its mem-
bers, but shall meet at least once every 4
months.

(9)(1) The Chairman of the Commission
shall be paid at a rate equal to that of level
1V of the Executive Schedule under section
5315 of title 5, United States Code.

(2) The associale members of the Commis-
sion shall each be paid at a rate equal to
that of level V of the Executive Schedule
under section 5316 of title 5, United States
Code,

{3) Al members of the Commission shall
be reimbursed in accordance with title 5,
United States Code, for travel, subsistence,
and other necessary erpenses incurred by
them in the performance of their dulies.

POWERS OF THE CHAIRMAN

SEc. 6. (a) The Chairman, on behalf of the
Commission, shall have power, subject to an
appeal to the Commission, to—

(1) issue orders of temporary closure of
aarrgina activities as provided in section
14(b);

(2) levy and collect civil fines as provided
in section 14/a);
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(3) approve lribal ordinances or resolu-
tions regulating class II gaming and class
T gaming as provided in section 11; and

(4) approve management contracts for
class II gaming and class 11l gaming as pro-
vided in sections 11(d)(9) and 12.

(b} The Chairman shall have such other
powers as may be delegated by the Commis-
sion,

POWERS OF THE COMMISSION

Sec. 7. (a) The Commdssion shall have the
power, not subject to delegation—

(1) upon the recommendation of the
Chairman, to approve the annual budgel of
the Commission as provided in section 18;

2) to adopt regulations for the assessment
and collection of civil fines as provided in
section 14(a);

(3) by an affirmative vote of not less than
3 members, to establish the rate of fees as
provided in section 18;

(4) by an affirmative vote of not less than
3 members, to authorize the Chairman to
issue subpoenas as provided in section 16;
and

(5) by an affirmative vole of not less than
3 members and after a full hearing, to make
permanent a temporary order of the Chair-
man closing a gaming activily as provided
in section 141b)(2).

(b) The Commission—

(1) shall monitor class II gaming conduct-
ed on Indian lands on a continuing basis;

(2) shall inspect and examine all premises
located on Indian lands on which class I
gaming is conducted;

(3) shall conduct or cause to be conducted
such background investigations as may be
necessary;

(4) may demand access to and inspect, ex-
amine, photocopy, and audit all papers,
books, and records respecting gross revenues
of class II gaming conducted on Indian
lands and any other matters necessary lo
carry oul the duties of the Commission
under this Act;

(5) may use the United States mail in the
same manner and under the same condi-
tions as any department or agency of the
United States;

{6) may procure supplies, services, and
property by contract in accordance with ap-
plicable Federal laws and regulations;

(7} may enter into contracts with Federal,
State, tribal and private entities for activi-
ties necessary to the discharge of the dulies
of the Commission and, to the extent feasi-
ble, contract the enforcement of the Commis-
elon’s regulations with the Indian tribes;

(8} may hold such hearings, sit and act at
such times and places, take such testimony,
and receive such evidence as the Commis-
ston deems appropriate;

{9) may administer oaths or affirmations
to wilnesses appearing before the Commis-
sion, and

(10) shall promulgate such regulations and
guidelines as it deems appropriate to imple-
ment the provisions of this Act.

fc) The Commission shall submit a report
with minority views, if any, to the Congress
on December 31, 1989, and every two years
thereafter. The report shall include informa-
tion on—

(1) whether the associale commissioners
should continue as full or part-time offi-
cials;

(2) funding, including income and ex-
penses, of the Commission,

(3) recommendations for amendments to
the Act; and

(4) any other matter considered appropri-
ate by the Commission.
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COMMISSION STAFFING

Sec. 8. fa) The Chairman shall appoint a
General Counsel to the Commission who
shall be paid at the annual rate of basic pay
payabdble for GS-18 of the General Schedule
under section 5332 of title 5, United States
Code.

(b) The Chairman shall appoint and su-
pervise other slaff of the Commission with-
out regard to the provisions of title 5,
United States Code, governing appoint-
ments in the competitive service. Such staff
shall be paid without regard to the provi-
sions of chapter 51 and subchapter Il of
chapter §3 of such title relating to classifica-
tion and General Schedule pay rates, except
that no individual so appointed may recefve
pay in excess of the annual rate of basic pay
payable for GS-17 of the General Schedule
under section 5332 of that title.

tc) The Chairman may procure temporary
and intermittent services under section
3109(b) of title 5, United States Code, but at
rates for individuals not to exceed the daily
equivalent of the maximum annual rate of
basic pay payable for GS-18 of the General
Service,

{d) Upon the request of the Chairman, the
head of any Federal agency is authorized to
detail any of the personnel of such agency to
the Commission to assist the Commission in
carrying out its duties under this Act, unless
otherwise prohibited by law.

fe) The Secretary or Administrator of Gen-
eral Services shall provide lo the Commis-
sion on a reimbdursable basis such adminis-
trative support services as the Commission
may request.

COMMISSION—ACCESS TO INFORMATION

Sec. 8. The Commission may secure from
any department or agency of the United
Stales informalion necessary to enable it to
carry out this Act. Upon the request of the
Chairman, the head of such department or
agency shall furnish such information to the
Commission, unless otherwise prohibited by
law.

INTERIM AUTHORITY TO REGULATE GAMING

Skec. 10, Notwithstanding any other provi-
sion of this Act, the Secretary shall continue
to exercise those authorities vested in the
Secretary on the day before the date of en-
actment of this Act relating to supervision
of Indian gaming until such time as the
Commission is organized and prescribes reg-
ulations, The Secretary shall provide staff
and support assistance to facilitate an or-
derly transition to regulalion of Indian
gaming by the Commission.

TRIBAL GAMING ORDINANCES

Sec. 11, (a)(1) Class I gaming on Indian
lands is within the exclusive jurisdiction of
the Indian tribes and shall not be subject to
the provisions of this Act.

(2) Any class Il gaming on Indian lands
shall continue to be within the jurisdiction
of the Indian tribes, but shall be subject to
the provisions of this Act.

{b)(1) An Indian tribe may engage in, or
license and regulale, class II gaming on
Indian lands within such tribe’s jurisdic-
tion, if—

(A} such Indian gaming 1s located within
a State that permits such gaming for any
purpose by any person, organization or
entity (and such gaming is not otherwise
specifically prohibited on Indian lands by
Federal law), and

(B) the governing body of the Indian tribe
adopts an ordinance or resolution which is
approved by the Chairman.
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A separate license issued by the Indian tribe
shall be required for each place, facility, or
location on Indian lands at which class II
gaming is conducted.

(2) The Chairman shall approve any tribal
ordinance or resolution concerning the con-
duc!, or regulation of class II gaming on the
Indian lands of the Indian tribe if such or-
dinance or resolution provides that—

(A} except as provided in paragraph (4),
the Indian tribe will have the sole proprie-
tary interest and responsidbilily for the con-
duct of any gaming activity,

(B} net revenues from any tribal gaming
are not to be used for purposes other than—

i) to fund tribal government operations
or programs;

(i1} to provide for the general welfare of
the Indian tribe and its members;

(iii) to promote tribal economic develop-
ment,;

{iv) to donate to charitable organizations;
or

(v} to help fund operations of local govern-
ment agencies;

{C) annual outside independent audits of
the gaming will be obtained by the Indian
tribe and made available to the Commis-
ston,

(D) all contracts for supplies, services, or
concessions for a contract amount in excess
of $25,000 annually (except contracts for
professional legal or accounting services) re-
lating to such gaming shall be subject to
such independent audits;

(E) the construction and maintenance of
the gaming facility, and the operation of
that gaming is conducted in a manner
which adequately protects the environment
and the public health and safety; and

(F) an adequate system which—

1) ensures that background investigations
are conducted on the primary management
officials and key employees of the gaming
enlerprise and that oversight of such offi-
cials and their management is conducted on
an ongoing basis; and

(11) includes—

(1) tribal licenses for primary manage-
ment officials and key employees of the
gaming enterprise with prompt notificalion
to the Commission of the issuance of such li-
censes;

(11) a standard whereby any person whose
prior activities, criminal record, if any, or
reputation, habits and associations pose a
threat to the public interest or to the effec-
tive regulation of gaming, or create or en-
hance the dangers of unsuitable, unfair, or
illegal practices and methods and activities
in the conduct of gaming shall not be eligi-
ble for employment; and

(I1I) notification by the Indian tride to
the Commission of the results of such back-
ground check before the issuance of any of
such licenses.

(3) Net revenues from any class II gaming
activities conducted or licensed by any
Indian tribe may be used to make per capita
payments to members of the Indian tribe
only if—

(A) the Indian tribe has prepared a plan to
allocate revenues to wuses authorized by
paragraph (2)(B);

{B) the plan is approved by the Secretary
as adequate, particularly with respect to
uses described in clause (1) or (iit) of para-
graph (2)(B);

(C) the interests of minors and other legal-
ly incompetent persons who are enlitled to
receive any of the per capita payments are
protected and preserved and the per capila
payments are disbursed to the parents or
legal guardian of such minors or legal in-
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competents in such amounts as may be nec-
essary for the health, education, or welfare,
of the minor or other legally incompetent
person under a plan approved by the Secre-
tary and the governing body of the Indian
tribe; and

(D) the per capila payments are subject to
Federal taxation and tribes notify members
of such tar liability when payments are
made.

(4)(A) A tribal ordinance or resolution
may provide for the licensing or regulation
of class II gaming activities owned by any
person or entity other than the Indian tribe
and conducted on Indian lands, only if the
tribal licensing requirements include the re-
quirements described in the subclauses of
subparagraph (BJ(i} and are at least as re-
strictive as those established by State law
governing similar gaming within the juris-
diction of the State within which such
Indian lands are located. No person or
entity, other than the Indian tribe, shall be
eligible to receive a tribal license to own a
class II gaming activity conducted on
Indian lands within the jurisdiction of the
Indian tribe if such person or entity would
not be eligible to receive a State license to
conduct the same activity within the juris-
diction of the State.

(B)it) The provisions of subparagraph (A)
of this paragraph and the provisions of sub-
paragraphs (A) and (B) of paragraph (2)
shall not bar the continued operation of an
individually owned class II gaming oper-
ation that was operating on September 1,
1986, {/—

(1) such gaming operation i3 licensed and
regulated by an Indian tribe pursuant to an
ordinance reviewed and approved by the
Commission in accordance with section 13
of the Act,

(Il) income to the Indian tribe from such
gaming is used only for the purposes de-
scribed in paragraph (2)(B) of this subsec-
tion,

(111} not less than 60 percent of the net
revenues 18 income to the Indian tribe, and

(1V) the owner of such gaming operation
pays an appropriate assessment to the Na-
tional Indian Gaming Commission under
section 18(al)(1) for regulation of such
gaming.

{ii) The exemption from the application of
this subsection provided under this subpara-
graph may not be transferred to any person
or entity and shall remain in effect only so
long as the gaming activity remains within
the same nature and scope as operated on
the date of enactment of this Act.

(ii1) Within sixty days of the date of enact-
ment of this Act, the Secretary shall prepare
a list of each individually owned gaming
operation to which clause (i) applies and
shall publish such list in the Federal Regis-
ter.

(c)(1) The Commission may consult with
appropriate law enforcement officials con-
cerning gaming licenses issued by an Indian
tribe and shall have thirty days to notify the
Indian tribe of any objections to issuance of
such license.

(2) If, after the issuance of a gaming li-
cense by an Indian tribe, reliable informa-
tion is received from the Commission indi-
cating that a primary management offictal
or key employee does not meet the standard
established under subsection
(bJ2)F)(1i)(11), the Indian tribe shall sus-
pend suck license and, after notice and hear-
ing, may revoke such license,

{d)(1) Class III gaming activities shall be
lawful on Indian lands only if such activi-
ties are—
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{A) authorized by an ordinance or resolu-
tion that—

(i) 1s adopted by the governing body of the
Indian tribe having jurisdiction over such
lands,

ii) meets the requirements of subsection
(b), and

(ii1) i3 approved by the Chairman,

(B) located in a State that permits such
gaming for any purpose by any person, orga-
nization, or entity, and

(C) conducted in conformance with a
Tribal-State compact entered into by the
Indian tribe and the State under paragraph
(3) that is in effect.

(2)(A) If any Indian tribe proposes to
engage in, or to authorize any person or
entity to engage in, a class 11l gaming activ-
ity on Indian lands of the Indian tribe, the
governing body of the Indian tribe shall
adopt and submit to the Chairman an ordi-
nance or resolution that meets the require-
menls of subsectlion (b).

(B) The Chairman shall approve any ordi-
nance or resolulion described in subpara-
graph (A), unless the Chairman specifically
determines that—

(i) the ordinance or resolution was not
adopted in compliance with the governing
documents of the Indian tribe, or

(ii) the tribal governing body was signifi-
cantly and unduly influenced in the adop-
tion of such ordinance or resolution by any
person identified in section 12(e}(1)(D).

Upon the approval of such an ordinance or
resolution, the Chairman shall publish in
the Federal Register such ordinance or reso-
lution and the order of approval,

(C) Effective with the publication under
subparagraph (B) of an ordinance or resolu-
tion adopted by the governing body of an
Indian tribe that has been approved by the
Chairman under subparagraph (B), class 111
gaming activity on the Indian lands of the
Indian tribe shall be fully subject to the
terms and conditions of the Tribal-State
compact enlered into under paragraph (3)
by the Indian tribe that is in effect.

(D)(i) The governing body of an Indian
tribe, in its sole discretion and without the
approval of the Chairman, may adopt an or-
dinance or resolution revoking any prior or-
dinance or resolution that authorized class
III gaming on the Indian lands of the
Indian tribe. Such revocation shall render
class III gaming illegal on the Indian lands
of such Indian tribe.

(ii) The Indian tribe shall submit any rev-
ocation ordinance or resolution described in
clause (i) to the Chairman. The Chairman
shall publish such ordinance or resolution
in the Federal Register and the revocalion
provided by such ordinance or resolution
shall take effect on the date of such publica-
tion,

(1ii) Notwithstanding any other provision
of this subsection—

(I) any person or entity operating a class
HI gaming activily pursuant to this para-
graph on the date on which an ordinance or
resolution described in clause (i) that re.
vokes authorizalion for such class III
gaming aclivity is published in the Federal
Register may, during the 1-year period be-
ginning on the date on which such revoca-
tion ordinance or resolution i3 published
under clause (ii), continue to operate such
activity in conformance with the Tribal-
State compact entered into under paragraph
(3) that is in effect, and

(I1) any civil action that arises before, and
any crime that is committed before, the close
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of such 1-year period shall not be affected by
such revocation ordinance or resolution,

(3)(A) Any Indian tribe having jurisdic-
tion over the Indian lands upon which a
class I1I gaming activily is being conducted,
or 18 to be conducted, shall request the State
in which such lands are located lo enter into
negotiations for the purpose of enlering into
a Tribal-State compact governing the con-
duct of gaming activilies. Upon receiving
such a request, the State shall negotiate with
the Indian tribe in good faith to enter into
such a compact,

{B) Any State and any Indian tribe may
enter into a Tribal-State compact governing
gaming activities on the Indian lands of the
Indian tribe, but such compact shall take
effect only when notice of approval by the
Secretary of such compact has been pub-
lished by the Secretary in the Federal Regis-
ter.

{C) Any Tribal-State compact negotiated
under subparagraph (4) may include provi-
stons relating to—

(i) the application of the criminal and
civil laws and regulations of the Indian
tribe or the State that are directly related to,
and necessary for, the licensing and regula-
tion of such activity,

{ii) the allocation of criminal and civil ju-
risdiction between the State and the Indian
tribe necessary for the enforcement of such
laws and regulations;

(i11) the assessment by the State of such
activities in such amounls as are necessary
to defray the costs of regulating such activi-

ty

{iv) taxalion by the Indian tribe of such
activity in amounts comparable to amounts
assessed by the State for comparable activi-
ties;

{v) remedies for breach of contract;

fvi) standards for the operation of such
activity and maintenance of the gaming fa-
cility, including licensing; and

(vii) any other subjects that are directly
related to the operation of gaming activi-
ties.

{4) Nothing in this section shall be inter-
preted as conferring upon a State or any of
its political subdivisions authority to
impose any tax, fee, charge, or other assess-
ment upon an Indian lribe or upon any
other person or entity authorized by an
Indian tribe to engage in a class III activi-
ty. No State may refuse lo enter into the ne-
goliations described in paragraph (3)(A)
based upon the lack of authority in such
State, or its political subdivisions, to impose
such a tax, fee, charge, or other assessment.

{5) Nothing in this subsection shall impair
the right of an Indian tribe to regulate class
I gaming on its Indian lands concurrently
with the State, except to the extent that such
regulation is inconsistent with, or less strin-
gent than, the State laws and regulations
made applicable by any Tribal-State com-
pact entered into by the Indian tribe under
paragraph (3) that 1s in effect.

(6) The provisions of section 5 of the Act of
January 2, 1951 (64 Stat. 1135) shall not
apply to any gaming conducted under a
Tribal-State compact that—

fA) is entered into under paragraph (3) by
a State in which gambling devices are legal,
and

(B) 18 in effect.

{7)(A) The United Slates district courts
shall have jurisdiction over—

fi) any cause of action initialed by an
Indian tribe arising from the failure of a
State to enter into negotiations with the
Indian tribe for the purpose of entering into
a Tribal-State compact under paragraph (3)
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or to conduct such negotiations in good
Jaith,

fi1) any cause of action initiated dy a
State or Indian tribe to enjoin a class Il
gaming aclivity located on Indian lands
and conducled in violation of any Tribal-
State compact entered into under paragraph
(3) that is in effect, and

iii) any cause of action initiated by the
Secretary lo enforce the procedures pre-
scribed under subparagraph (B)(vii).

(BJ)(i} An Indian tribe may initiate a
cause of action described in subparagraph
(A1) only after the close of the 180-day
period beginning on the date on which the
Indian tribe requested the State to enter into
negotiations under paragraph (3)(A).

{11) In any action described in subpara-
graph (A)({), upon the introduction of evi-
dence by an Indian tribe that—

(I) a Tribal-State compact has not been
entered into under paragraph (3), and

(II) the State did not respond to the re-
quest of the Indian tribe to negotiate such a
compact or did not respond to such request
in good faith,
the burden of proof shall be upon the State
to prove that the State has negotiated with
the Indian tribe in good faith to conclude a
Tribal-State compact governing the conduct
of gaming activities.

fii1) If, in any action described in sub-
paragraph (A)(i), the court finds that the
State has failed to negotiate in good faith
with the Indian tribe to conclude a Tribal-
State compact governing the conduct of
gaming aclivities, the court shall order the
State and the Indian Tribe to conclude such
a compact within a 60-day period. In deter-
mining in such an action whether a State
has negotiated in good faith, the court—

(I) may take into account the public inter-
est, public safety, criminality, financial in-
tegrity, and adverse economic impacts on
existing gaming activities, and

(II) shall consider any demand by the
State for direct taxation of the Indian tribe
or of any Indian lands as evidence that the
State has not negotiated in good faith.

(iv) If a State and an Indian tribe fail to
conclude a Tribal-State compact governing
the conduct of gaming activities on the
Indian lands subject to the jurisdiction of
such Indian tribe within the 60-day period
provided in the order of a court issued
under clause (iii), the Indian tribe and the
State shall each submit to a mediator ap-
pointed by the court a proposed compact
that represents their last best offer for a
compact. The mediator shall select from the
two proposed compacts the one which best
comports with the terms of this Acl and any
other applicable Federal law and with the
findings and order of the court,

{v) The mediator appointed by the court
under clause (iv) shall submit to the State
and the Indian tribe the compact selected by
the mediator under clause (iv).

{vi) If a State consents to a proposed com-
pact during the 60-day period beginning on
the date on which the proposed compact is
submitted by the mediator to the Slate
under clause (v), the proposed compact shall
be treated as a Tribal-State compact entered
into under paragraph (3).

{vii) If the State does not consent during
the 60-day period described in clause (vi) to
a proposed compact submitted by a media-
tor under clause (v), the mediator shall
notify the Secretary and the Secretary shall
prescribe, in consullation with the Indian
tribe, procedures—

(1) which are consistent with the proposed
compuct selected by the mediator under
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clause (iv), the provisions of this Act, and
the relevant provisions of the laws of the
State, and

(1I) under which class IIT gaming may be
conducted on the Indian lands over which
the Indian tribe has jurisdiction.

(8)(A) The Secretary is authorized to ap-
prove any Tribal-State compact entered into
between an Indian tribe and a State govern-
ing gaming on Indian lands of such Indian
tribe.

{B) The Secretary may disapprove a com-
pact described in subparagraph (A) only if
such compact violates—

(i) any provision of this Act,

(ii) any other provision of Federal law
that does not relate to jurisdiction over
gaming on Indian lands, or

(iii) the trust obligations of the United
States to Indians.

(C) If the Secretary does not approve or
disapprove a compact described in subpara-
graph (A) before the date that is 45 days
after the date on which the compact is sub-
mitted to the Secretary for approval, the
compact shall be considered to have been ap-
proved by the Secretary, but only to the
extent the compact 18 consistent with the
provisions of this Act.

{D) The Secretary shall publish in the Fed-
eral Register notice of any Tribal-State com-
pact that is approved, or considered to have
been approved, under this paragraph.

(9) An Indian tribe may enter into a man-
agement contract for the operation of a
class III gaming activity 4f such contract
has been submitted to, and approved by, the
Chairman, The Chairman’s review and ap-
proval of such contract shall be governed by
the provisions of subsections (b), (c), (d), (f),
(g), and (h) of section 12,

fe) For purposes of this section, by not
later than the date that is 90 days after the
date on which any tribal gaming ordinance
or resolution 1s submitted to the Chairman,
the Chairman shall approve such ordinance
or resolution if it meets the requirements of
this section, Any such ordinance or resolu-
tion not acted upon at the end of that 90-
day period shall be considered to have been
approved by the Chairman, but only to the
extent such ordinance or resolution is con-
sistent with the provisions of this Act.

MANAGEMENT CONTRACTS

Sec. 12, (a)(1) Subject to the approval of
the Chairman, an Indian tribe may enter
into a management contract for the oper-
ation and management of a class II gaming
activity that the Indian tribe may engage in
under section 11(b)(1), but, before approving
such contracl, the Chairman shall require
and obtain the following information.

(A) the name, address, and other addition-
al pertinent background information on
each person or entity (including individuals
comprising such entity) having a direct fi-
nancial inlerest in, or management respon-
sibility for, such contract, and, in the case of
a corporation, those individuals who serve
on the board of directors of such corpora-
tion and each of its stockholders who hold
{directly or indirectly) 10 percent or more of
its issued and outstanding stock,

(B) a description of any previous experi-
ence that each person listed pursuant to sub-
paragraph (A) has had with other gaming
contracts with Indian tribes or with the
gaming industry generally, including specif-
ically the name and address of any licensing
or regulatory agency with which such
person has had a contract relaling to
gaming; and
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(C) a complete financial stutement of each
person listed pursuant to subparagraph (A).

(2) Any person listed pursuant to para-
graph (1)(A) shall be required to respond to
such written or oral questions that the
Chairman may propound in accordance
with his responsibilities under this section.

{3) For purposes of this Act, any reference
to the management contract described in
paragraph (1) shall be considered to include
all collateral agreements to such contract
that relate to the gaming activity.

{b) The Chairman may approve any man-
agement contract entered into pursuant to
this section only if he determines that it pro-
vides at least—

(1) for adequate accounting procedures
that are maintained, and for verifiable fi-
nancial reports that are prepared, by or for
the tribal governing body on a monthly
basts;

(2) for access to the daily operations of the
gamning to appropriate tribal officials who
shall also have a right to verify the daily
gross revenues and income made from any
such tribal gaming activity;

(3} for a minimum guaranteed payment to
the Indian tribe that has preference over the
retirement of development and construction
costs;

(4) for an agreed ceiling for the repayment
of development and construction costs;

(5) for a conlract term not to exceed five
years, except that, upon the request of an
Indian tribe, the Chairman may authorize a
contract term that exceeds five years but
does not exceed seven years if the Chairman
18 satizfied that the capital investment re-
quired, and the income projections, for the
particular gaming activity require the addi-
tional time; and

(6) for grounds and mechanisms for termi-
nating such contract, but actual contract
termination shall not require the approval
of the Commission.

fe}(1) The Chairman may approve ¢ man-
agement contract providing for a fee based
upon a percentage of the nel revenues of a
tribal gaming activity if the Chairman de-
termines that such percentage fee is reason-
able in light of surrounding circumstances.
Except as otherwise provided in this subsec-
tion, such fee shall not exceed 30 percent of
the net revenues.

{2) Upon the request of an Indian iribe,
the Chairman may approve a management
contract providing for a fee based upon a
percentage of the net revenues of a tribal
gaming activity that exceeds 30 percent but
not 40 percent of the net revenues {f the
Chairman 1is salisfied that the capital in-
vestment required, and income projeclions,
Jor such tribal gaming activity require the
additional fee requested by the Indian (ribe.

(d) By no later than the date that is 180
days after the date on which a management
contract 18 submitted to the Chairman for
approval, the Chairman shall approve or
disapprove such contract on its merits. The
Chairman may extend the 180-day period by
not more than 90 days if the Chairman noti-
Jies the Indian tribe in writing of the reason
Jor the extension. The Indian tribe may
bring an action in a United Stales district
court to compel action by the Chairman if a
contract has not been approved or disap-
proved within the period required by this
subsection,

fe) The Chairman shall not approve any
contract if the Chairman determines that—

(1} any person listed pursuant to subsec-
tion (a)(1)(A) of this section—

(A} is an elected member of the governing
body of the Indian tribe which is the party
to the management contract;
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(B) has been or subsequently 18 convicted
of any felony or gaming offense;

{C) has knowingly and willfully provided
materially important false statements or in-
SJormation to the Commission or the Indian
tribe pursuant to this Act or has refused to
respond to questions propounded pursuant
to subsection (al)(2); or

(D) has been determined to be a person
whose prior activities, criminal record if
any, or reputation, habits, and associations
pose a threat to the public interest or to the
effective regulation and control of gaming,
or create or enhance the dangers of unsuit-
able, unfair, or illegal practices, methods,
and aclivities in the conduct of gaming or
the carrying on of the business and finan-
cial arrangements incidental thereto;

(2) the management contractor has, or has
attempted to, unduly interfere or influence
Jor its gain or advantage any decision or
process of tribal government relating to the
gaming activity,

{3) the management contractor has delid-
erately or substantially failed to comply
with the terms of the management contract
or the tribal gaming ordinance or resolution
adopted and approved pursuant to this Act;

or

(4) a trustee, exercising the skill and dili-
gence that a trustee 18 commonly held to,
would not approve the contract,

{f) The Chairman, after notice and hear-
ing, shall have the authorily to require ap-
propriate contract modifications or may
void any contract if he subsequently deter-
mines that any of the provisions of this sec-
tion have been violated.

fg) No management contract for the oper-
ation and management of a gaming activity
regulated by this Act shall transfer or, in
any other manner, convey any interest in
land or other real property, unless specific
stalutory authority exists and unless clearly
specified in writing in said contract.

fh) The authority of the Secretary under
section 2103 of the Revised Statutes (25
US.C. 81), relaling to management con-
tracts regulated pursuant to this Act is
hereby transferred to the Commission.

(i) The Commission shall require a poten-
tial contractor to pay a fee to cover the cost
of the investigatlion necessary to reach a de-
termination required in subsection fe) of
this section.

REVIEW OF EXISTING ORDINANCES AND
CONTRACTS

SEC. 13. (a) As soon as practicable after the
organization of the Commission, the Chair-
man shall notify each Indian tribe or man-
agement contractor who, prior to the enact-
ment of this Act, adopted an ordinance or
resolution authorizing class II gaming or
class III gaming or entered into a manage-
ment contract, that such ordinance, resolu-
tion, or contract, including all collateral
agreements relaling to the gaming activity,
must be submitted for his review within
sixly days of such notification. Any activily
conducted under such ordinance, resolution,
contract, or agreement shall be valid under
this Act, or any amendment made by this
Act, unless disapproved under this section.

(bJ)(1) By no later than the date that is 90
days afler the date on which an ordinance
or resolution authorizing class I gaming or
class III gaming is submitted to the Chair-
man pursuant to subsection (a), the Chair-
man shall review such ordinance or resolu-
tion to determine if it conforms to the re-
quirements of section 11(b) of this Act.

(2) If the Chairman determines that an or-
dinance or resolution submitted under sub-
seclion (a) conforms to the requirements of
section 11(b), the Chairman shall approve iL.
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(3) If the Chairman determines that an or-
dinance or resolution submitted under sub-
section fa) does not conform to the require-
ments of section 11(bJ, the Chairman shall
provide writlen notification of necessary
modifications to the Indian tribe which
shall have not more than 120 days to bring
such ordinance or resolution into compli-
ance.

(c)(1) Within 180 days after the submis-
sion of a management contract, including
all collateral agreements, pursuant to sub-
section (a), the Chairman shall subject such
contract to the requirements and process of
section 12.

{2) If the Chairman determines that a
management contract submitted under sub-
seclion (a), and the management contractor
under such contract, meet the requirements
of seclion 12, the Chairman shall approve
the management contract.

(3) If the Chairman determines that a con-
tract submitted under subsection (a), or the
management contractor under a contract
submitted under subsection (aJ), does not
meet the requirements of section 12, the
Chairman shall provide written notification
to the parties to such contract of necessary
modifications and the parties shall have not
more than 120 days to come into compli-
ance. If a management contract has been
approved by the Secretary prior to the date
of enactment of this Act, the parties shall
have not more than 180 days after notifica-
tion of necessary modifications to come into
compliance.

CIVIL PENALTIES

SEc. 14. (a)(1) Subject to such regulations
as may be adopted by the Commission, the
Chairman shall have authority to levy and
collect appropriate civil fines, not to exceed
$25,000 per violation, against the tribal op-
erator of an Indian game or a management
contractor engaged in gaming for any viola-
tion of any provision of this Act, any regula-
tion prescribed by the Commission pursuant
to this Act, or tribal regulations, ordinances,
or resolutions approved under section 11 or
13,

{2) The Commission shall, by regulation,
provide an opportunily for an appeal and
hearing before the Commission on fines
levied and collected by the Chatirman,

(3) Whenever the Commission has reason
to believe that the tribal operator of an
Indian game or a management contractor is
engaged in aclivities regulated by this Act,
by regulations prescribed under this Act, or
by tribal regulations, ordinances, or resolu-
tions, approved under section 11 or 13, that
may result in the imposition of a fine under
subsection (al)(1), the permanent closure of
such game, or the modification or termina-
tion of any management contract, the Com-
mission shall provide such tribal operator or
management contractor with a written com-
plaint stating the acts or omissions which
Jorm the basis for such beltef and the action
or choice of action being considered by the
Commission, The allegation shall be set
Jorth in common and concise language and
must specify the statutory or regulatory pro-
visions alleged to have been violated, but
may not consist merely of allegations stated
in statutory or regulatory language.

(b){1) The Chairman shall have power to
order temporary closure of an Indian game
Jor substantial violation of the provisions of
this Act, of regulations prescribed by the
Commission pursuant to this Act, or of
tribal regulations, ordinances, or resolu-
tions epproved under section 11 or 13 of this
Act,
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(2) Not later than thirty days after the is-
suance by the Chairman of an order of tem-
porary closure, the Indian tribe or manage-
ment contractor involved shall have a right
to a hearing before the Commission to deter-
mine whether such order should be made
permanent or dissolved. Not later than sizty
days following such hearing, the Commis-
sion shall, by a vote of not less than three of
its members, decided whether to order a per-
manent closure of the gaming operalion.

fc) A decision of the Commission to give
Jinal approval of a fine levied by the Chair-
man or to order a permanent closure pursu-
ant to this section shall be appealable to the
appropriate Federal district court pursuant
to chapter 7 of title 5, United States Code.

(d) Nothing in this Act precludes an
Indian tribe from exercising regulatory au-
thority provided under tribal law over a
gaming establishment within the Indian
tribe’s jurisdiction if such regulation is con-
sistent with this Act or with any rules or
regulations adopled by the Commission,

JUDICIAL REVIEW

Skc. 15. Decisions made by the Commis-
sion pursuant to sections 11, 12, 13, and 14
shall be final agency decisions for purposes
of appeal to the appropriate Federal district
court pursuant to chapter 7 of title 5, United
States Code,

SUBPOENA AND DEPOSITION AUTHORITY

Skc. 16. (a) By a vote of not less than three
members, the Commission shall have the
power fo require by subpoena the attend-
ance and lestimony of witnesses and the
production of all books, papers, and docu-
ments relating Lo any matter under consid-
eration or investigation. Witnesses so sum-
moned shall be paid the same fees and mile-
age that are paid witnesses in the courts of
the United Stales.

fb) The altendance of witnesses and the
production of books, papers, and documents,
may be required from any place in the
United States at any designated place of
hearing. The Commission may request the
Secretary to request the Attorney General to
bring an action lo enforce any subpoena
under this section.

fc) Any court of the United States within
the jurisdiction of which an injury is car-
ried on may, in case of contumacy or refusal
to obey a subpoena for any reason, issue an
order requiring such person to appear before
the Commission (and produce books, papers,
or documents as so ordered) and give evi-
dence concerning the matter in question
and any failure to obey such order of the
court may be punished by such court as a
contempt thereof.

{d) A Commissioner may order testimony
to be taken by deposition in any proceeding
or investigation pending before the Commis-
sion at any stage of such proceeding or in-
vestigation, Such depositions may be taken
before any person designated by the Com-
mission and having power to administer
oaths. Reasonable notice must first be given
to the Commission in writing by the party
or his attorney proposing to take such depo-
sition, and, in cases in which a Commis-
sioner proposes to take a deposilion, reason-
able notice must be given. The notice shall
state the name of the witness and the time
and place of the taking of his deposition.
Any person may be compelled to appear and
depose, and to produce books, papers, or
documents, in the same manner as witnesses
may be compelled to appear and lestify and
produce like documentary evidence before
the Commission, as hereinbefore provided.

fe) Every person deposing as herein pro-
vided shall be cautioned and shall be re-
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quired to swear for affirm, if he so requests)
to testify to the whole truth, and shall be
carefully eramined. His testimony shall be
reduced to wriling by the person taking the
deposition, or under his direction, and shall,
after it has been reduced to writing, be sub-
scribed by the deponent. All depositions
shall be promptly filed with the Commis-
sion.

(f) Witnesses whose depositions are taken
as authorized in this section, and the per-
sons taking the same, shall severally be enti-
tled to the same fees as are paid for like serv-
ices in the courts of the United States.

INVESTIGATIVE POWERS

SEc, 17. (a) Excepl as provided in subsec-
tion (b), the Commission shall preserve any
and all information received pursuant to
this Act as confidential pursuant to the pro-
visions of paragraphs (4) and (7) of section
552(b) of title 5, United States Code.

(b) The Commission shall, when such in-
Jormation indicates a violation of Federal,
State, or tribal statutes, ordinances, or reso-
lutions, provide such information to the ap-
propriate law enforcement officials.

(c) The Attorney General shall investigate
activities associated with gaming author-
ized by this Act which may be a violation of
Federal law.

COMMISSION FUNDING

SEcC, 18, (a)(1) The Commissicn shall estab-
lish a schedule of fees to be paid to the Com-
mission annually by each class II gaming
activity that is regulated by this Act.

(2)(A) The rate of the fees imposed under
the schedule established under paragraph (1)
shall be—

(1) no less than 0.5 percent nor more than
2.5 percent of the first $1,500,000, and

{i1) no more than 5§ percent of amounts in
excess of the first $1,500,000,

of the gross revenues from each activity reg-
ulated by this Act,

{B) The total amount of all fees imposed
during any fiscal year under the schedule es-
tablished * under paragraph (1) shall not
exceed $1,500,000.

(3) The Commission, by a vole of not less
than three of its members, shall annually
adopt the rate of the fees authorized by this
section which shall be payable to the Com-
mission on a quarterly basis.

(4) Failure to pay the fees imposed under
the schedule established under paragraph (1)
shall, subject to the regulations of the Com-
mission, be grounds for revocation of the ap-
proval of the Chairman of any license, ordi-
nance, or resolution required under this Act
for the operation of gaming.

(5) To the extent that revenue derived
Jrom fees tmposed under the schedule estab-
lished under paragraph (1) are not expended
or committed at the close of any fiscal year,
such surplus funds shall be credited to each
gaming activily on a pro rata basis against
such fees imposed for the succeeding year.

{6) For purposes of this section, gross reve-
nues shall constitute the annual total
amount of money wagered, less any amounts
paid out as prizes or paid for prizes award-
ed and less allowance for amortization of
capital expenditures for structures.

(b)(1) The Commission, in coordination
with the Secretary and in conjunction with
the fiscal year of the United States, shall
adopt an annual budget for the expenses
and operation of the Commission.

(2) The budget of the Commission may in-
clude a request for appropriations, as au-
thorized by section 19, in an amount equal
the amount of funds derived from assess-
ments authorized by subsection (a) for the
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fiscal year preceding the fiscal year for
which the appropriation request 18 made.

(3) The request for appropriations pursu-
ant to paragraph (2) shall be subject to the
approval of the Secretary and shall be in-
cluded as a part of the budget request of the
Department of the Interior.

AUTHORIZATION OF APPROPRIATIONS

SEc, 19. (a) Subject to the provisions of
section 18, there are hereby authorized to be
appropriated such sums as may be necessary
Jor the operation of the Commission.

(b) Notwithstanding the provisions of sec-
tion 18, there are hereby authorized to be ap-
propriated not to exceed $2,000,000 to fund
the operation of the Commission for the first
Jiscal year after the date of enactment of
this Act.

GAMING ON LANDS ACQUIRED AFTER ENACTMENT
OF THIS ACT

SEc., 20, fa) Except as provided in subsec-
tion (b), gaming regulated by this Act shall
not be conducted on lands acquired by the
Secretary in trust for the benefit of an
Indian tribe after the date of enactment of
this Act unless—

(1) such lands are localed within or con-
tiguous to the boundaries of the reservation
of the Indian tribe on the date of enactment
of this Act; or

2) the Indian tribe has no reservation on
the date of enactment of this Act and—

I:ll) such lands are located in Oklahoma
and—

1) are within the boundaries of the Indian
tribe’s former reservation, as defined by the
Secretary, or

(i) are contiguous to other land held in
trust or restricted status by the United
States for the Indian tribe in Oklahoma, or

(B) such lands are located in a State other
than Oklahoma and are within the Indian
tribe’s last recognized reservation within the
State or States within which such Indian
tribe is presently located.

(b)(1) Subsection (a) will not apply
when—

(A) the Secretary, afler consultation with
the Indian tribe and appropriale State and
local officials, including officials of other
nearby Indian tribes, determines that a
gaming establishment on newly acquired
lands would be in the best interest of the
Indian tridbe and its members, and would
not be detrimental to the surrounding com-
munily, but only U the Governor of the
State in which the gaming activity is to be
conducted concurs in the Secretary’s deter-
mination; or

(B) lands are taken into trust as part of—

1) a settlement of a land claim,

(i1) the inilial reservation of an Indian
tribe acknowledged by the Secretary under
the Federal acknowledgment process, or

(ii1) the restoration of lands of an Indian
tribe that is restored to Federal recognition.

2) Subsection (a) shall not apply to—

{A) any lands involved in the trust peti-
tion of the St. Croix Chippewa Indians of
Wisconsin that is the subject of the action
filed in the United States District Court for
the District of Columbia entitled St. Croix
Chippewa Indians of Wisconsin v. United
States, Civ, No, 86-2278, or

{B) the interests of the Miccosukee Tribe of
Indians of Florida in approximately 25 con-
tiguous acres of land, more or less, in Dade
County, Florida, located within one mile of
the intersection of State Road Numbered 27
{also known as Krome Avenue) and the Ta-
miami Trail.

(3) Upon request of the governing body of
the Miccosukee Tribe of Indians of Florida,
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the Secretary shall, notwithstanding any
other provision of law, accept the transfer
by such Tribe to the Secretary of the inter-
ests of such Tribe in the lands described in
paragraph (2)(B) and the Secretary shall de-
clare that such interests are held in trust by
the Secretary for the benefit of such Tribe
and that such interests are part of the reser-
vation of such Tribe under sections 5 and 7
of the Act of June 18, 1934 (48 Stat, 985; 25
U.S.C. 465, 467), subfect to any encum-
brances and rights that are held at the time
of such transfer by any person or entity
other than such Tribe. The Secretary shall
publish in the Federal Register the legal de-
scription of any lands that are declared held
in trust by the Secretary under this para-
graph.

fc) Nothing in this section shall affect or
diminish the authority and responsibility of
the Secretary to take land into trust.

(d)(1) The provisions of the Internal Reve-
nue Code of 1986 (including sections 1441,
3402(q), 6041, and 60501, and chapter 35 of
such Code) concerning the reporting and
withholding of taxes with respect to the win-
nings from gaming or wagering operations
shall apply to Indian gaming operations
conducted pursuant to this Act, or under a
Tribal-State compact entered into under sec-
tion 11td)(3) that is in effect, in the same
manner as such provisions apply to State
gaming and wagering operations.

{2) The provisions of this subsection shall
apply notwithstanding any other provision
of law enactled before, on, or after the date of
enactment of this Act unless such other pro-
vision of law specifically cites this subsec-
tion.

DISSEMINATION OF INFORMATION

SEc, 21, Consistent with the requirements
of this Act, sections 1301, 1302, 1303 and
1304 of title 18, United States Code, shall not
apply to any gaming conducted by an
Indian tribe pursuant to this Act.

SEVERABILITY

Sec, 22. In the event that any section or
provision of this Act, or amendment made
by this Act, 18 held invalid, it is the intent of
Congress that the remaining sections or pro-
visions of this Act, and amendments made
by this Act, shall continue in full force and
effect.

NARRAGANSETT INDIAN TRIBE

SEeC. 23. Nothing in this Act may be con-
strued as permitling gaming activilies,
except to the extent permitted under the
laws of the State of Rhode Island, on lands
acquired by the Narragansett Indian Tribe
under the Rhode Island Indian Claims Set-
tlement Act or on any lands held by, or on
behalf of, such Tribe.

CRIMINAL PENALTIES

Skc. 24, Chaptler 53 of title 18, Uniled
States Code, 13 amended by adding at the
end thereof the following new sections:

“# 1166. Gambling in Indian country

“fa) Except as provided in subsection (c),
all State laws pertaining to the licensing,
regulation, or prohibition of gambling, in-
cluding but not limited to criminal sanc-
tions applicable thereto, shall apply in
Indian country in the same manner and to
the same extent as such laws apply clsewhere
in the State.

“tb) Whoever in Indian country is guilty
of any act or omission involving gambling,
whether or not conducted or sanctioned by
an Indian tribe, which, although not made
punishable by any enactment of Congress,
would be punishable {f committed or omit-
ted within the jurisdiction of the State in
which the act or omission occurred, under
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the laws governing the licensing, regulation,
or prohibition of gambling in force at the
time of such act or omission, shall be guilty
of a like offense and subject to a like punish-
ment,

“fc) For the purpose of this section, the
term ‘gambdling’ does not include—

“t1) class I gaming or class II gaming reg-
ulated by the Indian Gaming Regulatory
Act, or

“t2) class III gaming conducted under a
Tribal-State compact approved by the Secre-
tary of the Interior under section 11(d)(8) of
the Indian Gaming Regulatory Act that is
in effect.

“td) The United States shall have exclusive
Jurisdiction over criminal prosecutions of
violations of State gpambling laws that are
made applicable under this seclion to
Indian country, unless an Indian tribe pur-
suant to a Tribal-State compact approved
by the Secretary of the Interior under sec-
tion 111d)(8) of the Indian Gaming Regula-
tory Act, or under any other provision of
Federal law, has consented to the transfer to
the State of criminal jurisdiction with re-
sfielft to gambling on the lands of the Indian
tribe.

“§ 1167, Theft from gaming establishments on
Indian lands

“fa) Whoever abstracts, purloins, willfully
misapplies, or takes and carries away with
intent to steal, any money, funds, or other
property of a value of $1,000 or less belong-
ing to an establishment licensed by an
Indian tribe pursuant to an ordinance or
resolution approved by the National Indian
Gaming Commission shall be fined not more
than $100,000 or be imprisoned for not more
than one year, or both.

“fb) Whoever abstracts, purloins, willfully
misapplies, or takes and carries away with
intent to steal, any money, funds, or other
property of a value in excess of $1,000 be-
longing lo a gaming establishment licensed
by an Indian tribe pursuanlt to an ordi-
nance or resolution approved by the Nation-
al Indian Gaming Commission- shall be
Jined not more than $250,000, or imprisoned
Jor not more than ten years, or both.

“g 1168. Theft by officers or employers of gaming
establishments on Indian lands

“fa) Whoever, being an officer, employee,
or individual licensee of a gaming establish-
ment licensed by an Indian tribe pursuant
to an ordinance or resolulion approved by
the National Indian Gaming Commission,
embezzles, abstracts, purloins, willfully mis-
applies, or takes and carries away with
intent to steal, any moneys, funds, assets, or
other property of such establishment of a
value of $1,000 or less shall be fined not
more than $250,000 and be imprisoned for
not more than five years, or both;

“(b) Whoever, being an officer, employee,
or individual licensee of a gaming establish-
ment licensed by an Indian tribe pursuant
to an ordinance or resolution approved by
the National Indian Gaming Commission,
embezzles, abstracts, purloins, willfully mis-
applies, or takes and carries away with
intent to steal, any moneys, funds, assets, or
other property of such establishment of a
value in excess of $1,000 shall be fined not
more than $100,000,000 or imprisoned for
not more than twenty years, or both.”.

CONFORMING AMENDMENT

Sec, 25. The table of conlents for chapter
53 of title 18, United Stales Code, is amend-
ed by adding at the end thereof the follow-
ing:

“1166. Gambling in Indian country.
“1167. Theft from gaming establishments on
Indian lands.
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“1168. Theft by officers or employees of
gaming establishments on
Indian lands.”.

Mr. INOUYE. Mr. President, the
regulation of gaming activities on
Indian lands has been the subject of
much controversy. Representatives of
States with experience in regulating
some forms of gaming activities, such
as Nevada and California, have ex-
pressed much concern over the poten-
tial for the infiltration of organized
crime or criminal elements in Indian
gaming activities, The criminal divi-
sion of the U.S. Department of Justice
has expressed similar concerns, al-
though as stated in Senator McCaIN's
additional views to the committee's
report on 8. 5§55, in 15 years of gaming
activity on Indian reservations, there
has never been one clearly proven case
of organized criminal activity.

Recognizing that the extension of
State jurisdiction on Indian lands has
traditionally been inimical to Indian
interests, some have suggested the cre-
ation of a Federal regulatory agency
to regulate class II and class III
gaming activities on Indian lands. Jus-
tice Department officials were opposed
to this approach, arguing that the ex-
pertise to regulate gaming activities
and to enforce laws related to gaming
could be found in State agencies, and
thus that there was no need to dupli-
cate those mechanisms on a Federal
level.

It is a long- and well-established
principle of Federal-Indian law as ex-
pressed in the United States Constitu-
tion, reflected in Federal statutes, and
articulated in decisions of the Su-
preme Court, that unless authorized
by an Act of Congress, the jurisdiction
of State governments and the applica-
tion of State laws do not extend to
Indian lands. In modern times, even
when Congress has enacted laws to
allow a limited application of State
law on Indian lands, the Congress has
required the consent of tribal govern-
ments before State jurisdiction can be

extended to tribal lands.
In determining what patterns of ju-
risdiction and regulation should

govern the conduct of gaming activi-
ties on Indian lands, the committee
has sought to preserve the principles
which have guided the evolution of
Federal-Indian law for over 150 years.
In so doing, the committee has at-
tempted to balance the need for sound
enforcement of gaming laws and regu-
lations, with the strong Pederal inter-
est in preserving the sovereign rights
of tribal governments to regulate ac-
tivities and enforce laws on Indian
lands. The committee recognizes and
affirms the principle that by virtue of
their original tribal sovereiynty, tribes
reserved certain rights when entering
into treaties with the United States,
and that today, tribal governments
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retain all rights that were not express-
1y relinquished.

Consistent with these principles, the
committee has developed a framework
for the regulation of gaming activities
on Indian lands which provides that in
the exercise of Its sovereign rights,
unless a tribe affirmatively elects to
have State laws——

Mr. DOMENICI. Mr. President, may
we have order?

The PRESIDING OFFICER (Mr.
BiNGaMAN). The Senate will be in
order. The Senator from Hawaii,

Mr. INOUYE, And State jurisdiction
extend to tribal lands, the Congress
will not unilaterally impose or allow
State jurisdiction on Indian lands for
t}m regulation of Indian gaming activi-
ties.

The mechanism for facilitating the
unusual relationship in which a tribe
might affirmatively seek the extension
of State jurisdiction and the applica-
tion of State laws to activities conduct-
ed on Indian land is a tribal-State com-
pact. In no instance, does S. 655 com-
template the extension of State juris-
diction or the application of State laws
for any other purpose. Further, it is
the commttee's intention that to the
extent tribal governments elect to re-
linquish rights in a tribal-State com-
pact that they might have otherwise
reserved, the relinquishment of such
rights shall be specific to the tribe so
making the election, and shall not be
construed to extend to other tribes, or
as a general abrogation of other re-
served rights or of tribal sovereignty.

It is also true that S. 55656 does not
contemplate and does not provide for
the conduct of class III gaming activi-
ties on Indian lands in the absence of
a tribal-State compact. In adopting
this position, the committee has care-
fully considered the law enforcement
concerns of tribal and State govern-
ments, as well as those of the Federal
Government, and the need to fashion
a means by which differing public poli-
cies of these respective governmental
entities can be accommodated and rec-
onciled. This legislation is intended to
provide a means by which tribal and
State governments can realize their
unique and individual governmental
objectives, while at the same time,
work together to develop a regulatory
and jurisdictional pattern that will
foster a consistency and uniformity in
the manner in which laws regulating
the conduct of gaming activities are
applied. S. 555 is intended to expressly
preempt the field in the governance of
gaming activities on Indian lands and
accordingly I urge my colleagues to
adopt this important legislation, so
that we may bring a final resolution to
the much-debated issue of the regula-
tion of the conduct of gaming activi-
ties on Indian lands.

Mr. PELL. Mr. President, I would
like to thank the managers of S. 555,
the Indian Gaming Regulatory Act,
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and particularly the chairman of the
Select Committee on Indian Affairs
[Mr. INouYE], for their hard work and
patience in achieving a consensus on
this important measure.

In the interests of clarity, I have
asked that language specifically citing
the protections of the Rhode Island
Indian Claims Settlement Act (Public
Law 95-395) be stricken from S, 555. 1
understand that these protections
clearly will remain in effect.

Mr. INOUYE. I thank my colleague,
the senior Senator from Rhode Island
(Mr. PeLL], and assure him that the
protections of the Rhode Island
Indian Claims Settlement Act (P.L. 95-
305), will remain in effect and that the
Narragansett Indian Tribe clearly will
remain subject to the civil, criminal,
and regulatory laws of the State of
Rhode Island.

Mr, CHAFEE. Mr. President, I too
would like to thank the chairman [Mr,
INoUuYE]l and members of the Select
Committee on Indian Affairs for their
cooperation and assistance., The chair-
man’s statement makes it clear that
any high stakes gaming, including
bingo, in Rhode Island will remain
subject to the civil, criminal, and regu-
latory laws of our State.

Mr. DOMENICI. Mr. Chairman, I
want to thank you for Including an
amendment to clarify that lotto games
are played only at the same location as
bingo games which are class II games
under the bill. I believe there are
other Senators who have questioned
whether lotto and lotteries are inter-
changeable terms. This amendment
makes it clear that they are not and
that traditional type lottery games are
indeed class III. As such, lotteries may
only be conducted by a tribe if such
games are otherwise legal in the State
and if the tribe and the State have
reached a compact to regulate such
games.

I also appreciate the clarifying
amendment relating to the prohibition
on direct taxation by a State on Indian
lands. The bill clearly prohibits any
direct tax on Indian lands by any
State but does not permit tribes and
States to negotiate assessments that
may be paid by a tribe to a State to
cover the costs of any regulation and
enforcement that is necessary to carry
out the purposes of the compact.

Tribes in my State are very con-
cerned about the precedent of allow-
ing States to have jurisdiction over
Indian lands. I share those concerns
and would like to ask about other
precedents for State jurisdiction over
Indian lands.

Mr. INOUYE. Thank you for your
concern about this issue that goes to
the heart of Indian country. First, let
me say that under S. 555, there is no
blanket transfer to any State of any
jurisdiction over Jndian lands. Indian
tribes are sovereign governments and
exercise rights of self-government over
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their lands and members. This bill
does not seek to invade or diminish
that sovereignty. The issue has been
how to resolve the clash between
States and tribes with respect to so-
phisticated forms of gaming such as
casinos and parimutuel gaming.

States that allow such gaming have
regulatory systems in place and are
adamantly opposed to tribes operatirg
such games unless they do so in sec-
cordance with State law. The States
interests in protecting all citizens, in-
cluding tribal members, from unscru-
pulous persons Is a concern shared by
lawmakers everywhere, including
tribal officials. However, it is simply
not realistic for any but a very few
tribes to set up regulatory systems.
Nor did the Select Committee on
Indian Affairs view as meritorious any
suggestions for the establishment of a
Federal regulatory mechanism to du-
plicate what already exists at the
State level,

Therefore, for those tribes wishing
to engage in such gaming, the most re-
alistic option appeared to he State reg-
ulation. However, the committee was
fully cognizant of the strenuous objec-
tions that would be raised by tribes to
any outright transfer of State jurisdic-
tion, even for the limited purpose of
regulating class III gaming. Thus, the
best option avallable is the approach
taken by the committee on S. 5556 and
that is the tribal-state compact ap-
proach.

Under this provision, tribes that
choose to engage in gaming may only
do so if they work out a tribal-state
compact with the State. Tribes that do
not want any State jurisdiction on
their lands are precluded from oper-
ation of what the bill refers to as class
II1 gaming.

This is not the best of all possible
worlds but the committee believes that
tribes and States can sit down at the
negotiating table as equal sovereigns,
each with contributions to offer and to
receive. There is and will be no trans-
fer of jurisdiction without the full con-
sent and request of the affected tribe
and that will be governed by the terms
of the agreement that such tribe is
able to negotiate.

There is the additional issue of as-
similative crimes. In many cases of
criminal conduct in Indian country,
the Federal courts use or borrow State
law to punish such conduct. This biil
provides that, as a matter of Federal
law, State criminal laws on gambling
will be used by the U.S. Government
to prosecute, in Federal court, viola-
tions of such crimes when committed
in Indian country.

This is consistent with current prac-
tice under the Assimilative Crimes Act
(18 U.S.C. 13), enacted in 1909. In ad-
dition to the incorporation of State
criminal codes beginning in 1909, there
are other statutes such as the Indian
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Child Welfare Act and the Indian Edu-
cation Act that require the adoption
of the higher of either Federal or
State health and safety standards in
Indian country. Thus, this bill is clear-
ly not the first to incorporate State
laws into Federal statute for Indian
country. I hope that this explanation
is helpful to my distinguished col-
league, Mr. DOMENICI.

Mr., DOMENICI. Thank you for
your remarks.

Mr. REID. Mr. President, I would
like to pose a question to the chairman
of the committee concerning the
effect of S, 655 on the Johnson Act, a
Federal statute codified at 156 U.S.C.
1171 which, among other things, pro-
hibits the use of gambling devices on
Federal lands and Indian lands. As the
chairman is well aware, this statute
was enacted by Congress in 1950 and
amended in 1962 as part of an effort to
control organized crime and other
criminal activity assoclated with gam-
bling devices. The -circmustances
which led Congress to adopt the John-
son Act are no less compelling today
than they were in 1950 or in 1962,

One of the significant provisions of
the bill we are considering today is
that it would waive the application of
the Johnson Act for tribes who have
negotiated compacts with a State for
the operation of gaming devices as
part of class III gaming operations.
Would the chairman please confirm
this Senator's understanding that the
limited walver is the only respect in
which S. 556 would modify the scope
and effect of the Johnson Act?

Mr. INOUYE. Yes, the Senator is
correct. The bill as reported by the
committee would not alter the effect
of the Johnson Act except to provide
for a waiver of its application in the
case of gambling devices operated pur-
suant to a compact with the State in
which the tribe is located. The bill is
not intended to amend or otherwise
alter the Johnson Act in any way.

Mr. REID. Mr. President, I would
like to engage the chairman in a collo-
quy regarding the meaning of the
“grandfather clause” provided in the
bill which permits the continued oper-
ation of certain “banking” card games
in operation as of May 1, 1988. Specifi-
cally, this provision would permit the
continued operation, as class 1II
gaming actlvities, of certain games
played in the States of Washington,
North Dakota, South Dakota, and
Michigan which ordinarily would fall
within the definitlon of class III
gaming.

It has been this Senator’s under-
standing that this provision was adopt-
ed to protect tribes with existing in-
vestments in such games from hard-
ships associated with changes in the
law brought about by this legislation.
This Senator also understands that
the committee intended that the
grandfather clause should not serve as
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the basis for expansion of existing
gaming operations to new locations
not in operation as of May 1, 1988,
Would the chairman confirm that this
provision does not provide authority
for the establishment of new banking
card game operations or the institu-
tion of new games in existing oper-
ations?

Mr. INOUYE. The Senator is cor-
rect. The grandfather clause is intend-
ed merely to protect tribes with exist-
ing operations from hardship due to
this change in the law. While the bill
may permit the expansion of particu-
lar operations which were in existence
as of May 1, 1988, for example, by the
addition of gaming tables or seats in
an existing establishment, it does not
authorize the expansion of such oper-
ations to new locations, the establish-
ment of new operations, or the institu-
tion of new games at existing oper-
ations. In other words, both the gam-
bling operation and the particular
games played in that operation must
have been in place on or before May 1,
1988, in order to have the benefit of
this provision.

Mr, EVANS. Mr. President, there are
several points concerning the Indian
Gaming Regulatory Act that should
be highlighted.

As we are all aware, many Indian
tribes are opposing S, 655 at least in
part because of the potential of ex-
tending State jurisdiction over Indian
lands for certain gaming activities. I
wish to make it very clear that the
committee has only provided for a
mechanism to permit the transfer of
limited State jurisdiction over Indian
lands where an Indian tribe requests
such a transfer as part of a tribal-
State gaming compact for class III
gaming. We intend that the two sover-
elgns—the tribes and the States—will
sit down together in negotiations on
equal terms and come up with a rec-
ommended methodology for regulat-
ing class IIT gaming on Indian lands.
Permitting the States even this limit-
ed say in matters that are usually in
the exclusive domain of tribal govern-
ment has been permitted only with ex-
treme reluctance. As discussed in the
committee report, gambling is a
unique situation and our limited intru-
sion on the right of tribal self-govern-
ance in this area has no implications
for any other area of tribal self-gov-
ernance or State-tribal relations.

I wish to also make clear that when
a tribe and a State negotiate a com-
pact, there need be no imposition of
State jurisdiction whatsoever. Lan-
guage in the report, such as “the ex-
tension of State jurisdiction and the
application of State laws” and “relin-
quishment of rights” must be read in
their full context of a compact where
a tribe requests and consents to such
extension or relinquishment. We are
aware that the Fort Mohave Tribe and
the State of Nevada have negotiated a
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potential compact where the tribe has
chosen to be subject to Nevada's ex-
tensive regulatory system in the
Nevada portion of its reservation for
its proposed casino operation. This
compact {s probably unique to its own
set of facts and should not be viewed
as a prototype. As the report makes
clear compacts should not be used as
subterfuge for the imposition of State
jurisdiction on tribes.

As noted earlier a compact should be
a negotiation between two sovereigns.
It is entirely concejvable that a par-
ticular State will have no interest in
operating any part of the regulatory
system needed for a class III Indian
gaming activity, and there will be no
jurisdictional transfer recommended
by the particular tribe and State. Each
compact will need to consider, among
other items, the experience and exper-
tise of the particular tribe and State
with gaming, and the existence of reg-
ulatory mechanisms within each gov-
ernment. Congress should expect a
reasoned and rational approach to
these compacts, and not simply a
demand that tribes come under a
State system.

Mr, INOUYE, The compacts are not
intended to impose de facto State reg-
ulation, Rather, the idea is to create a
consensual agreement between the
two sovereign governments and it is up
to those entities to determine what
provisions will be in the compacts.
Page 656 of the bill references the
types of provisions that may go into
compacts. These provisions are not re-
quirements. Some tribes can assume
more responsibility than others and it
s entirely conceivable that a State
may want to defer to a tribal regula-
tory authority and maintain only an
oversight role.

I do want to publicly state that I
hope the States will be fair and re-
spectful of the authority of the tribes
in negotiating these compacts and not
take unnecessary advantage of the re-
quirement for a compact.

Mr. EVANS. On the question of
precedent, am I correct that the use of
compacting methods in this bill are
meant to be limited to tribal-State
gaming compacts and that the use of
compacts for this purpose is not to be
construed to signal any new congres-
sional policy encouraging the subjuga-
tion of tribal governments to State au-
thority.

Mr. INOUYE. The vice chairman is
correct. No subjugation is intended.
The bill contemplates that the two
sovereigns address their respective
concerns in the most equitable fash-
fon, There is no intent on the part of
Congress that the compacting method-
ology be used in such areas such as
taxation, water rights, environmental
regulation, and land use. On the con-
trary, the tribal power to regulate
such activities, recognized by the U.S.
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Supreme Court in cases such as United
States versus Montana and KXerr-
McGee versus Navajo Tribe, remain
fully intact. The exigencies caused by
the rapid growth of gaming in Indian
country and the threat of corruption
and infiltration by criminal elements
in class III gaming warranted the utili-
zation of existing State regulatory ca-
pabilities in this one narrow area. No
precedent is meant to be set as to
other areas.

Mr. EVANS. Another concern that
has been raised involves the grand-
fathering of certain cards games that
would otherwise be class III activities
as class II activities in the definitional
section of the bill. All such games are
still subject to the licensing and juris-
dictional requirements of section 11,
Section 11 establishes Federal stand-
ards for the Commission and the
courts to follow in determining which
gaming may be within the jurisdiction
of particular Indian tribes. I should
point out that our definition section in
the reported bill is different than
either 8. 555 or S. 1303 as introduced.
In the introduced bills all card games
were class II activities for Indian
tribes. The bills as introduced reflect-
ed a viable reading of the current state
of the law. It was only fair therefore
to allow these activities to continue as
class II.

Mr. INOUYE. The Senator is correct
concerning the operation of the grand-
father clause and the rationale for in-
cluding the provision.

Mr. EVANS. A collateral question
has arisen concerning one card game
in my State that had operated prior to
the cutoff date. That is the game of
the Lummi Indian Tribe and it is re-
ferred to in the committee report. The
Lummi Tribe and the U.S. attorney,
after a challenge to the tribe's card op-
eration and a preliminary judicial de-
termination, have had a voluntary set-
tlement agreement providing for the
indefinite closure of the Lummi card
room. My understanding is that under
that settlement agreement in order to
reopen the card room, the Lummi
Tribe must obtain the approval of the
Federal court for the Western District
of Washington. Under the grandfather
provision of S. 555 the Lummi Tribe
would still be required to obtain such
approval. It, of course, would also need
to obtain a license under section 11
from the Commission, and as noted
above, I would expect both decisions
to turn on the analysis of State law
post cabazon utilizing the standards
contained in section 11(b)(1)(A).

Mr. INOUYE. The Senator is cor-
rect, that is the standard that governs
the determination of whether any spe-
cific gaming is within the jurisdiction
of an Indian tribe in a particular
State.

Mr. EVANS. Another concern I have
relative to subject areas that may be
included in a class III compact is the
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provision allowing for State assess-
ments to defray the costs of jointly
regulating such activities. It is my un-
derstanding that this section does not
contemplate the tribes bearing the
entire costs of setting up State regula-
tory infrastructures where none have
previously existed and that those as-
sessments should strictly be directly
and exclusively related to the costs of
the States involvement in cooperative-
ly regulating at a specific reservation.

Mr. INOUYE. The Senator’'s inter-
pretation is accurate. These assess-
ment provisions may also be used to
provide an avenue by which the tribes
may contract with the State for its
regulatory services and reimburse the
State for its expenses.

Mr. EVANS. Mr. President, on page
90 of the bill there is language propos-
ing to amend chapter 53 of title 18 of
the United States Code. It is my un-
derstanding that this language would,
for the purposes of Federal law, make
applicable to Indian country all State
laws pertaining to licensing, regula-
tion, or prohibition of gambling except
class I and II gambling which would be
regulated by a tribe or class III gam-
bling which will be regulated by a
tribal-State compact. Am I correct
that this section is not intended to
permit State jurisdiction over reserva-
tion gambling in the absence of tribal
regulation or a tribal-State compact
for class III gaming?

Mr. INOUYE. The vice chairman of
the committee is correct. This section
is to be read consistently with the
compacting language on pages 60 and
61 of the bill which makes class III
gambling on Indian lands illegal if
conducted in the absence of a tribal-
State compact. Such a compact would
be applicable to all lands within the
reservation.

Mr. EVANS. It is my understanding
that the references in the bill to
“Indian lands,” “Indian lands of the
Indian tribe,” “Indian lands over
which the tribe has jurisdiction,” and
“lands owned by the Indian tribes” are
meant to be interpreted the same way
to apply to all lands within reservation
boundaries and trust lands outside the
reservations. Is my understanding cor-
rect?

Mr. INOUYE. The Senator from
Washington is correct. These refer-
ences throughout the bill must be
looked upon with reference to the def-
inition of “Indian lands” on pages 43
and 44 of the bill which includes all
lands within the limits of any reserva-
tion and those trust or restricted lands
outside the reservations.

Mr. EVANS. It is my understanding
that the bill leaves undisturbed the
tribe’s right to totally prohibit certain
forms of gambling within an Indian
reservation or upon trust lands outside
the reservation should the tribe so
choose.
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Mr, INOUYE, That is correct, the
bill is intended to leave intact the
tribe's regulatory authority over all
lands within the reservation bound-
aries and upon trust or restricted
lands outside the boundaries. The pro-
visions of section 11(d)(2)D) authorize
a tribe to completely prohibit all or
certain forms of gaming if they so
desire.

AMENDMENT NO. 3039

Mr. INOUYE. Mr. President, I call
up the committee amendments as set
forth in the unanimous consent and I
ask for its immediate consideration.

The PRESIDING OFFICER. The
amendments will be stated.

The assistant legislative clerk read
as follows:

The Senator from Hawalf [Mr., INOUYE]
proposes amendments numbered 3039.

Mr, INOUYE. Mr. President, I ask
unanimous consent that the reading of
the amendments be dispensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The amendments are as follows:

On page 44, delete lines 12 through 15,
and renumber the subsequent definitions
accordingly;

On page 45, line 12, after “including”
insert “(if played in the same location)”;

On page 56, line 9, delete “‘of the Indian
tribe” and Insert in lleu thereof “within the
tribe's jurisdiction’;

On page 57, line 13, after “(I)"” insert the
words “there i8";

On page 78, line 21, delete the word
“adopted” and insert in lieu thereof “pre-
seribed’™;

On page 80, line 19, delete “is consistent
and insert in lieu thereof *“is not inconsist-
ent”;

On page 81, line 16, delete “injury” and
insert in lieu thereof “inquiry"”;

On page 85, lines 18 and 19, delete “the
first fiscal year after the enactment of this
Act” and insert in lleu thereof “each of the
fiscal years beginning October 1, 1988, and
October 1, 1989";

On page 87, line 9, delete “of an’ and
fnsert in lieu thereof “for an”;

On page 90, line 2, delete “Except as pro-
vided in subsection (c),” and insert in lieu
thereof “Subject to subsection (c), for pur-
poses of Federal law,”;

On page 91, on lines 12 and 19, and on
page 92, lines 4 and 13, before the word “li-
censed”, insert “operated by or for or”’;

On page 89, beginning on line 16, delete
all of section 23 and renumber the subse-
quent sections accordingly.

On page 44, line 22, delete the word
“games” and insert the word “game”’.

On page 44, line 23, delete the word
“lotto".

On page 45, line 1, delete the word ‘“‘are”
and insert in lleu thereof the word “is".

On page 45, line 12, after the word “pull-
tabs”, insert the word “lotto”.

On page 65, line 20, delete the word
“Nothing” and Insert in lieu thereof the fol-
lowing: “Except for any assessments that
may be agreed to under paragraph
(3)(C)(iil) of this subsection , nothing”.

On page 47, line 17 delete the term ““five”
and insert in lieu thereof the term “three”,

On page 47, line 22, delete the term “four”
and insert in lieu thereof “two".
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On page 48, line 68, delete the term “three”
and Insert in lieu thereof “two’.

On page 48, line 7, delete the term ““three”
and insert in lieu thereof “two"'.

On page 48, line 14, delete the term
“three” and insert in lleu thereof *“two".

On page 48, line 16, delete the term “two"
and insert in lieu thereof “one’’,

On page 49, line 14, delete the term
“three” and insert in lieu thereof “two".

On page 81, line 2, delete the term “three"
and insert in lieu thereof “two”,

On page 57, delete lines 1 through 3 and
insert in lieu thereof:

“(C) annual outside audits of the gaming,
which may be encompassed within existing
independent tribal audit systems, will be
provided by the Indian tribe to the Commis-
sion;”

On page 61, line 13, after the *.” insert
new paragraphs 3 through 5 as follows:

“(3) Any Indian tribe which operates a
Class 1I gaming activity and which—

(A) has continuously conducted such ac-
tivity for a period of not less than three
years, Including at least one year after the
date of the enactment of this Act; and

(B) has otherwise complied with the provi-
sions of this section

may petition the Commission for a certifi-
cate of self-regulation.

(4) The Commission shall issue a certifi-
cate of self-regulation If it determines from
available information, and after a hearing if
requested by the tribe, that the tribe has—

(A) conducted its gaming activity in a
manner which—

(i) has resulted in an effective and honest
accounting of all revenues;

(i1) has resulted in a reputation for safe,
fair, and honest operation of the activity;
and

(iif) has been generally free of evidence of
criminal or dishonest activity;

(B) adopted and is implementing adequate
systems for—

(1) accounting for all revenues from the
activity;

(i) investigation, licensing, and monitor-
ing of all employees of the gaming activity;
and

(ii1) investigation, enforcement and pros-
ecution of violations of its gaming ordinance
and regulations; and

(C) conducted the operation on a fiscally
and economically sound basis,

(6) During any year in which a tribe has a
certificate for self-regulation—

(A) the tribe shall not be subject to the
provisions of paragraphs 1, 2, 3, and 4 of sec-
tion 7(b);

(B) the tribe shall continue to submit an
annual independent audit as required by
section 11(b)2)XC) and shall submit to the
Commission a complete resumé on all em-
ployees hired and licensed by the tribe sub-
sequent to the issuance of a certificate of
self-regulation; and

(C) the Commission may not assess a fee
on such activity pursuant to section 18 in
excess of one quarter of 1 per centum of the
gross revenue,

(6) The Commission may, for just cause
and after an opportunity for a hearing,
remove a certificate of self-regulation by a
majority vote of its members.”

Mr. INOUYE. Mr. President, these
amendments are technical in nature
and they have been studied by all par-
ties interested and they constitute for
the most part technical amendments
recommended by the distinguished
Senator from Arizona, Mr. McCaIN.
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The PRESIDING OFFICER.
there further debate?

The Senator from Arizona is recog-
nized.

Mr. McCAIN. Mr. President, I rise to
speak on amendments. I know my dis-
tinguished friend from Washington is
waiting to speak, as well as my friend
from New Mexico.

Pirst, Mr. President, I would like to
thank the chairman of the Indian Af-
fairs Committee, my distinguished
friend and colleague from the State of
Hawaii. Before I address the subject of
the amendments, I would like to say a
ffw words about his role in this legisla-
tion.

As you may know, a few days ago a
number of Indian leaders held & press
conference here in Washington to ex-
press their strong opposition to the
bill now under consideration. I respect
their right to hold such a forum.,
Indeed, I appreciate their involvement
in this very important pilece of legisla-
tion which affects Indian economies
throughout the Southwest, indeed the
country.

Mr. President, unfortunately a few
of the Indian leaders who spoke could
not confine their remarks in opposi-
tion to the bill but had to engage in a
personal attack on Senator INOUYE by
making the suggestion that his efforts
on this bill were done for personal
gain.

That charge is absolutely false. As
this body knows, there is no man of
higher integrity in this body than Sen-
ator INOuYE. He has worked long and
hard on a number of issues that are of
deep concern to many native Ameri-
cans. He has visited my State. He has
visited every State in America that has
significant native American popula-
tions. And as his friend and admirer, I
deeply resent those allegations that
were made to inpugn the integrity of a
truly great American.

Without having this body draw any
judgment about any previous chair-
man of the Indian Affairs Committee,
I think it is clear that Senator INOUYE
has provided the degree of leadership,
degree of dedication, and the degree of
commitment that has not been seen in
that committee before. And I am sad,
indeed obviously somewhat angry,
that a few Indian leaders would
choose to ignore that fact.

However, I am also aware of the far
greater number of Indian people who
would join me in thanking Senator
InouvE for all his efforts, not on this
piece of legislation alone, on which he
has labored now for 2 years, but on all
the other issues that affect Indian
people from museums to Indian
health to Indian education to preser-
vation of Indian self-determination, to
trying to right the wrongs that have
been done to that persecuted minority
of Americans in this country.

Mr. President, I do not want to be-
labor the subject. I just strongly rec-
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ommend to my Indian friends
throughout the country that it is not
helpful in any way to attack the integ-
rity of one of the most respected men
in America. And it makes it difficult,
very frankly, for people on both sides
of the aisle to work in a cooperative
and trusting fashion.

Now, Mr. President, let me address
the amendment, if I may. I point out,
also, that as we have wrestled with
this issue for the last 4 years, Con-
gressman UpaLL and I have sought to
reach a compromise, which would be
agreeable to all parties concerned. Un-
fortunately we did not receive any sup-
port in those efforts at compromise,
and I, of course, like most other Mem-
bers of the committee, have serious
concerns about the legislation before
us, and I personally would have rather
seen a different class III provision
than the tribal-State compacts as
called for. But for the reasons I have
stated, my additional views on the
committee report, namely, frustration
for lack of support from tribes for any
particular legislative solution, I am
willing to give this approach a test. If
after a period of time the compact ap-
proach proves unfair to Indian tribes
in their ability to establish and oper-
ate class III gaming activities, then
the Congress may have to revisit this
class III provision.

Mr. President, the Indian communi-
ty must understand that no gambling
activity can take place anywhere with-
out supervision and regulation. I could
cite example after example of Indian
communities where gaming has been
established and unsavory and unwant-
ed and indeed, in some cases, criminal
elements have entered into that
gaming enterprise and the Indians
have suffered rather than gained from
those gambling enterprises.

Mr. President, I can also tell you
that I oppose personally gambling in
my State. I oppose gambling on Indian
reservations, but when Indian commu-
nities are faced with only one option
for economic development, and that is
to set up gambling on their reserva-
tions, then I cannot disapprove of
those gambling operations.

Mr. President, I could go on. The
hour is late. I have other Members
who are waiting to speak, Including
my distinguished colleague and rank-
ing member of the committee, Senator
Evans, as well as my friend from New
Mexico. The committee amendment 1
am cosponsoring with Senator INOUYE
would make technical corrections to
the bill as reported by the committee.
In addition to the technical changes,
the committee amendment incorpo-
rates three of my amendments which
will affect class II games only. The
first change would be to reduce the
size of the National Indian Gaming
Commission from five to three full-
time Commissioners. The rationale for
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this change is to reduce the costs,
borne in large part by gaming tribes,
since the Commission would only be
responsible for class II games. The
amendment would also allow tribes
that have excellent records in operat-
ing class II games to be subject to less
onerous and less expensive Federal
oversight of their gaming activities.

Finally, Mr. President, I would like
to thank my good friends from the
State of Nevada, Senator HeEcHT and
Senator REmp, for their effort in
behalf of this legislation, I think it is
appropriate to be passed. I also would
like to serve notice that I, Senator
InouvE, Senator Evans and other
Members of the Select Committee on
Indian Affairs will be watching very
carefully what happens in Indian
country. If the States take advantage
of this relationship, the so-called com-
pacts, then I would be one of the first
to appear before my colleagues and
seek to repeal this legislation because
we must ensure that the Indians are
given a level playing field in order to
install gaming operations that are the
same as the States in which they
reside and will not be prevented from
doing so because of the self-interest of
the States in which they reside. Mr.
President, I yield the floor.

The PRESIDING OFFICER. The
Senator from Hawali.

Mr. INOUYE. I just wish to thank
my distinguished friend from Arizona
for his very generous comments and to
tell him I, too, will be watching the
implementaton of this bill very care-
fully. If it does not work, we will be
visiting this again.

Mr. EVANS addressed the Chair.

The PRESIDING OFFICER. The
Senator from Washington.

Mr. EVANS. Mr, President, the dis-
tinguished chairman of the Subcom-
mittee on Indian Affairs, Senator
INoUYE from Hawail, and I have filed
what I consider to be an important col-
loquy, one which in detall goes into
the elements of this bill and tries to
assure that its provisions do not act as
a precedent for other nonrelated rela-
tionships between Indian tribes and
the United States or State govern-
ments.

Mr. President, the legislation before
us, the Indian Gaming Regulatory
Act, represents one of the very rare in-
stances in the recent history of our re-
lationship with Indian tribes when we
have felt compelled to address public
concern over the internal affairs of
tribes. I appreciate the time allotted
me to clarify our intentions in intro-
ducing and moving this legislation
through the Senate.

I first wish to commend the chair-
man of the Select Committee on
Indian Affairs. The Senator from
Hawail has been a stalwart in moving
on important legislation during this
Congress. The committee has been as
active and as productive, I believe, in
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this Congress as in the previous sever-
al Congresses combined. He has intro-
duced this bill and proceeded to bring
it to the full Senate for consideration.

Throughout the difficult process of
developing this legislation Senator
INouYE has worked diligently to ac-
commodate the concerns of certain
States and the non-Indian gaming in-
dustry while jealously guarding the
self-governing rights of the tribes, and
this is critically important in this leg-
islation. With this in mind Mr, Presi-
dent, I want to emphasize our intend-
ed scope of the application and en-
forcement of this law.

The Indian Gaming Regulatory Act
does exactly that—regulates Indian
gaming. By no means is any provision
of this act intended to extend beyond
this field of gaming in Indian country.
Furthermore, this bill was drafted
with the full understanding of the
principles of law which guide our rela-
tionship with the Indian tribes.

The inherent sovereign rights of the
Indian tribes were reserved by the
tribes for the fullest and unencum-
bered benefit of the Indian people.
These rights have been recognized
time and time again by the highest
courts of our Nation, and they contin-
ue in existence except in rare in-
stances where the Congress has exer-
cised its power to restrict them. When
this body has chosen to restrict the re-
served sovereign rights of tribes, the
courts have ruled that such abroga-
tions of tribal rights must have been
done expressly and unambiguously.

Many long hours were devoted to
this legislation to iron out any possible
ambiguities, and we hope to have
achieved a bill both clear and concise
in this regard. Therefore, if tribal
rights are not explicitly abrogated in
the language of this bill, no such re-
strictions should be construed. This
act should not be construed as a de-
parture from established principles of
the 1legal relationship between the
tribes and the United States. Instead,
this law should be considered within
the line of developed case law extend-
ing over a century and a half by the
Supreme Court, including the basic
principles set forth in the Cabazon de-
cision,

The portion of this bill most trou-
bling to the tribes is that which pro-
vides for a cooperative mechanism
through which the tribes and the
States can agree on the extent of
Indian gaming that would prove bene-
ficial to both the tribes and the States.
The Tribal/State compact language
intends that two sovereigns will sit
down together in a negotiation on
equal terms and at equal strength and
come up with a method of regulating
Indian gaming.

The provisions for Tribal/State com-
pacting are not meant to favor either
party, and are certainly not meant to
propagate the extension of criminal or
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civil jurisdiction over Indian gaming,
but rather are meant to provide an
avenue for cooperative negotiations
between the tribes and the States for
regulating gaming in a manner benefi-
cial to both parties.

I do hope, Mr. President, that the
States will see the wisdom in dealing
fairly and respectfully with the tribes,
and will recognize the mutual benefit
of a strong tribal economy and of inte-
grating tribal economies into the gen-
eral economy of the State.

I will not pretend to imply that I be-
lieve this act will conclude our deal-
ings with gaming in Indian country,
but I want to leave my colleagues with
a message to share with their respec-
tive constituencies as the public be-
comes more and more educated on our
unique relationship and responsibil-
ities to the Indian tribes.

The first inhabitants of this conti-
nent played an integral part in the
birth of this Nation and have been a
source of great wealth, both spiritual
and physical, in America’s rise to
prominence. Sadly, at times, in our
textbooks and in our homes, we have
sometimes been delinquent in giving
credit and being gracious to the first
American, We have sometimes failed
to share our opportunities with the
Indian while recognizing the Indians'
right to live by their own values, to
govern themselves, and to determine
their own future for themselves, their
children, and their cultures.

I firmly believe that we now stand at
a crossroads, at a point where we may
seize the opportunity to acknowledge
the Indians’ unequivocal right to self-
determination and to invite the Indian
tribes into the American mainstream.
I am not advocating a return to the
failed assimilationist policies of the
past, but rather the possibility that
the tribes can fully participate in our
economic prosperity while they retain
and while we respect their rights to
decide to what extent and in what
manner they choose to participate.

A new understanding of our econom-
ic relationship with the tribes would
require, in the economic field even
more 50 than in others, that we treat
the Indian not as a race but as a politi-
cal and legal entity as the courts have
so ruled. With this understanding in
the future we may avoid such legisla-
tion as this before us which has had
such dangerous potential for infring-
ing on tribal rights.

In the market for gaming as with
other markets, the Indian tribes must
accumulate wealth, develop track
records, and make financial and
market connections to succeed in our
economic system. When any non-
Indian entity or region succeeds in
these endeavors we proclaim it to be a
booming economic sector ripe for pro-
ductivity, employment, and financial
opportunity. Unfortunately, when
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Indian tribes and reservations succeed
in these endeavors, the surrounding
communities often shrink into a
shroud of protectionism and isolation-
ism accusing Indians of gathering the
benefits which rightfully belong to the
non-Indian community.

‘We should be candid about the inter-
ests surrounding this particular piece
of legislation. The issue has never
really been one of crime control, mo-
rality, or economic fairness. Lotteries
and other forms of gambling abound
in many States, charities, and church
organizations nationwide. At issue is
economics. At present Indian tribes
may have a competitive economic ad-
vantage because, rightly or wrongly,
many States have chosen not to allow
the same types of gaming in which
tribes are empowered to engage. Iron-
ically, the strongest opponents of
tribal authority over gaming on Indian
lands are from States whose liberal
gniaing policies would allow them to
compete on an equal basls with the
tribes.

I am no more fond of gambling than
any other Member of this body—prob-
ably less—and no less aware of the po-
tential dangers of organized criminal
infiltration of Indian gaming. In 15
years of commercial gaming on Indian
reservations, however, tribes have
proven more capable of controlling
this potential problem than have some
States in which high stakes gambling
is played. Given this fact, the Indian
gaming regulatory act should not be

construed, either inside or outside the"

field of gaming, as a derogation of the
tribes’ right to govern themselves and
to attain economic self-sufficiency.

Mr. President, the U.S. Constitution
declares the U.S. Congress to be our
Government’s representative in its
dealing with the Indian tribes. In my
opinion it is incumbent upon us to
deal fairly and respectfully with the
tribes, We must not impose greater
moral restraints on Indians than we do
on the rest of our citizenry. We must
guard against being overly responsive
to the political and economic interests
of our constituents to the detriment of
the less politically powerful Indian
people, as some proponents who seek
regulation of Indian gaming would
have us do. We must acknowledge that
the manner in which our Nation deals
with its indigenous peoples is a human
concern of importance to all of uson a
national scale. Finally we must partici-
pate in educating our constituents of
the rights and responsibilities which
the Indian tribes and the United
States have with regard to each other,

With that set of important caveats
and warnings, Mr, President, I believe
the act which we have before us has
come as close as we can to providing
appropriate regulation while at the
same time not stepping over that very
important boundary and derogating
rights of Indian people any more than
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the rights they gave up 150 years ago
in the signing of our treaties.

Mr. DOMENICI addressed the
Chair.

The PRESIDING OFFICER. Who
yields time?

Mr. DOMENICI. I wonder if the dis-
tinguished chairman will yield 3 min-
utes to the Senator from New Mexico.

Mr. INOUYE. Before I yield, I wish
to thank my vice chairman for his
very generous comments and to simply
say I wish to associate myself with his
remarks.

I will be very happy to yleld what-
ever time the Senator needs.

Mr. DOMENICI. Three minutes.

Mr. INOUYE. Three minutes. Fine.

Mr. DOMENICI. Mr. President,
first, let me thank the distinguished
chairman of the Senate Select Com-
mittee on Indian Affairs, Senator
INoUYE, for the colloquy in which he
has engaged with the Senator from
New Mexico. It was helpful to me, and
I believe it will be helpful to our
Indian people because it does, indeed,
clarify again in a yet different way the
issue of Indian sovereignty and makes
it unequivocal that there is no inten-
tion to denigrate Indian sovereignty.
We are talking specifically about the
mutual responsibility between the
Indian people and the State in which
they reside. The class of gambling
beyond bingo will require entering
into an agreement where both sover-
eigns, the State and the Indian people,
attempt to arrive at a regulatory
scheme which will adequately protect
the Indian people and the non-Indian
people,

I wish to associate myself with the
remarks of the distinguished junior
Senator from Arizona with reference
to the chairman of this committee and
his efforts in behalf of this bill, Not
for a minute does the Senator from
New Mexico believe that the distin-
guished Senator from Hawali had any
ideas, any notions, or any reason to be
involved in this bill other than he is
concerned about the Indian people. He
is also concerned about the evolution
of gambling going on unattended in
light of certain decisions of the U.S.
Supreme Court.

While we do not all agree that this
bill is perfect, and nardly any legisla-
tion is—and perhaps the Senator from
New Mexico might even do it differ-
ently—I have checked around with the
members of the committee, with many
Members of the Senate, and I have
reached the following conclusion. The
committee has worked diligently in
one of the most difficult areas of activ-
ity in years and has come up with this
approach after hours and hours of dif-
ficult debate. Most Senators who have
an interest in this issue because they
are concerned about the Indian people
or gambling or the combination there-
of have concluded that this is the best
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we are going to do and we ought to get
on with doing it.

It is for that reason I am here to-
night saying, after a few amendments
that were included in the chairman’s
technical amendments and the collo-
quy that he entered into with me, let
us get on with sending this bill to the
House,

Let me also say a few words about
Indian economic opportunity, jobs for
the Indian people. I hope that we
really do not look back 10 years from
now and say that most of the jobs and
economic prosperity is coming from
gambling. I hope in 10 years we could
look back and say we had to do this
because our Indian people had such
difficulty in getting economic opportu-
nity to their people that they had to
look to gambling. I hope we will be
able to look back in 10 years and say
this was just part of a whole series of
economic opportunities for our Indian
people. They do not currently have
that opportunity.

I think we ought to work with them,
the States ought to work with them,
and the business community in the
United States ought to work with
them, corporations ought to work with
them to give them an oportunity to
share in job opportunities. They need
it desperately. If they have to resort to
gambling, we have provided the right
framework to do it in a fair and appro-
priate manner.

I thank the Chair and I yield the
floor.

The PRESIDING OFFICER. Who
ylelds time?

Mr. INOUYE. Mr. President, I yield
3 minutes to the Senator from North
Dakota.

The PRESIDING OFFICER. The
Senator from North Dakota.

Mr. BURDICK. Mr. President, while
I voted in committee to report the bill
S. 555, a bill to regulate gambling on
Indian country, the final bill has met
with great opposition by tribes in my
State of North Dakota.

In light of opposition both from the
North Dakota Indian tribes who be-
lieve the bill goes too far to imposing
State jurisdiction, and from Nicholas
Spaeth, North Dakota attorney gener-
al who believes the bill does not go far
enough to protect State interests, I am
compelled to voice my opposition.

I realize that the chairman of the
Select Committee on Indian Affairs
has worked long and hard to reach a
viable compromise and compromise
always means that no one interest will
predominate over another. In particu-
lar I am pleased to note that the issue
of whether tribes can operate state-
wide lotteries without a tribal/state
compact has been resolved in the com-
mittee amendments, This was a par-
ticular concern that I voiced and I ap-
preciate the chairman’s assistance in
this matter. I commend the chairman



September 15, 1988

in his efforts but regret that I cannot
support the bill.

I ask unanimous consent that a
statement from Nicholas Spaeth,
North Dakota attorney general be
printed in the RECORD.

There being no objection, the letter
was ordered to be printed iIn' the
RECORD, as follows:

ATTORNEY GENERAL,
STATE OF NORTH DAKOTA,
Bismarck, ND, September 8, 1988,
Hon. QUENTIN BURDICK,
U.S. Senator, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR BURDICK: I received a copy
of 8. 655 as reported out of the Senate Com-
mittee. While I support the need for com-
prehensive federal legislation in the area of
Indian gaming, I find it impossible to sup-
port 8. 6555 In its present form. I feel the
citizens of North Dakota would be better off
without congressional legislation than with
this bill as it came out of committee.

Currently, Indian gambling is proliferat-
ing rapidly. An Indian tribe in the State of
Minnesota is currently planning to erect a
$4 to $5 million bingo facility and arrange
for bus transportation from North Dakota
to the tribal land and back. North Dakota
trives are advertising extensively in various
media in an effort to solicit players to come
on the reservations and play at their facili-
ties. Almost 100 percent of the players par-
ticipating in gaming on Indian lands are
non-Indians. On at least one of the reserva-
tions in North Dakota, plans are underway
to develop casino gambling with unlimited
stakes, The other reservations can be ex-
pected to follow shortly.

The scope of régulating gambling is one
that requires an in-depth understanding of
the game and a great deal of experience
with regulation. The gaming industry is par-
ticularly vulnerable to the cunning and
technically sophisticated defrauder. It is
also one that lends itself to embezzlement,
skimming, and other examples of “white
collar crime” which are hard to detect and
prove, Consider the innumerable problems
that Atlantic City and the state of Nevada
now experience with the type of regulation
and experience that they possess.

To allow the same type of gaming on
Indian lands to be regulated by individuals
with little or no experience, interest in regu-
lation, or resources will subject the tribes to
the highly probable threat of embezzlement
and loss. It will also subject the citizens of
the state of North Dakota to additional
criminal elements, law enforement prob-
lems, injury to their currently healthy char-
itable gaming Industry, and pose soclal and
economic problems in the future that the
state, with its limited resources, will be hard
pressed to cure,

I would like to point out specific problems
I have with 8. 565 as it Is not proposed.
There are many areas which I do not belleve
are in the best interests of the citizens of
North Dakota. Those areas are as follows;

In the section on definitions, the bill pro-
vides as follows: Section (4)a) defines
Indian land to mean all lands within the
1imits of an Indian reservation. Three of the
North Dakota reservations has considered
fee lands within the exterior boundaries of
the reservation. Allowing tribal gaming and
regulation on non-tribal lands with create
considerable hostility and resentment
among the substantial number of non-Indi-
ans in these areas.

Hei nOnl i ne --

CONGRESSIONAL RECORD—SENATE

In another section the following provision
occurs; Section (8)AXi) defines class II
gaming to include lotto. This would permit a
tribally operated lottery. The citizens of
North Dakota have voted down a state lot-
tery by overwhelming numbers twice in the
last 2% years. Thus, the tribes in numerous
states, including North Dakota tribes, could
band together to bring a game into the state
which the majority of our citizens have
clearly indicated they do not want, Lottos
are typically multi-million dollar gaming op-
erations controlled by a few large companies
who are the greatest beneficiaries of the
game. Lotto is regressive in nature and
preys on the lower soclal economic groups
who can least afford to expend money in its
pursuit, These are some of the reasons why
North Dakotans have rejected Ilotteries
twice in the recent past. We cannot allow
lotteries to come into the state via Indian

aming.

Part (il) of that same section discusses
class II card games. While the bill limits
class II card games to only those games al-
lowad by law in the state and only if they
follow state law as to limits, hours, etc.,
North Dakota {8 one of the states exempt
from this. The tribes in North Dakota may
play the games operated before May 1, 1988.
They may play these games up to the
nature and scope in which they were operat-
ed before that date. This effectively re-
moves all bet limits from tribal card games
allowing unlimited stakes in poker and
blackjack on North Dakota reservations.

Currently, several of the reservations are
running high-stakes or unlimited bet card
games. Under 8. 6§55, this could continue as
a permanent feature. Instead, all card
games should follow state rules and laws.
The citizens of North Dakota intentionally
placed betting limits on gaming to avoid
high-stake casino gaming and its accompan-
ing problems. Our citizens are greatly con-
cerned about unregulated gaming on Indian
lands. Complaints to my office voice resent-
ment at the availability of high-stakes or
unregulated gaming on Indian lands,

Section (8)(D) provides for a state-tribe
compact dealing with class II gaming to be
created within one year. This compact must
address the legnlization of electronic and
video poker, blackjack, bingo, and other
similar games, Currently, those games are {l-
legal in North Dakota. However, this bill re-
quires the state to negotiate in “good falth’
with the tribes to legalize such games. It im-
poses a limit of one year in which to estab-
lish these compacts. If within that one year
the state is not acting in “good faith” in en-
acting such a compact, then court redress is
the option. This places the total burden
upon the State of North Dakota. This sec-
tion will certainly result in litigation which
will be costly and time consuming. North
Dakotans should decide whether or not to
allow such games in their State, If they do
so decide, then and only then should Indian
reservations be allowed to conduct such
games,

Section 5 establishes a national Indian
gaming commission. As previously discussed,
the regulation of gaming is a highly special-
ized endeavor. It requires a serious commit-
ment, high integrity, a willingness to en-
force complex laws fairly and equally to all,
and a highly trained professional staff.
Even with all of these, the New Jersey and
Nevada experiences, as well as our personal
experiences in North Dakota, indicate that
regulation is extremely difficult. In addi-
tion, it is only fair to the citizens of North
Dakota, to charities that depend on gaming
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funds, and to minimize law enforcement
problems that regulation be fair, knowledge-
able, and consistent throughout the state.
The experience with tribal regulation of
ga.;nlng has shown that none of the above
exist,

The creation of an understaffed, inexperi-
enced commission which has inadequate au-
thority and which is dependent upon the
gaming organizations for the majority of its
funding will not remedy the problems relat-
ed to gaming enforcement. I am especially
troubled that class II gaming on reserva-
tions will be dependent upon a commission
which has an inherent conflict of interest.
That conflict is that its budget will be, to a
large degree, dependent upon the organiza-
tions that it will regulate. This can have no
other effect but to cloud its objectivity and
to weaken its enforcement stance. It will
also encourage the committee allow com-
petitive advantages to tribal organizations
and, thus, enhance its funding.

Section 11(4XA) allows the tribes to 1i-
cense non-Indian gaming operations with-
out subjecting the non-Indians to state reg-
ulation. The tribe is required to enforce
state laws and rules upon non-Indian
gaming. However, their track record in
North Dakota has not been good. Illegal
gaming has been tolerated and the tribes
have not regulated the legal gaming con-
tained within their borders. Non-Indian
gaming in North Dakota should and needs
to be regulated by the state of North
Dakota. It is contrary to all sense of fairness
that non-Indians who may be located on the
fee land within “Indian lands” should be
treated differently than non-Indians located
on fee land anywhere else in the state of
North Dakota.

I feel that it is a basic principle of justice
that regulation must be fair and equal for
all. As long as tribal governments and
Indian gaming organizations are required to
abide by the same rules as state organiza-
tions, thus not providing the tribe with a
competitive advantage or ineffective regula-
tion, then justice is being served.

Section (D)3)(A) provides that tribes may
request states to enter into compacts gov-
erning class III gaming activities (casino).
The burden is on the state to negotiate in
good faith. Once the tribe makes such a re-
quest, the state must negotiate with them.
Thus, North Dakota could be held hostage
to whatever tribe in the United States nego-
tiates the most liberal contract anywhere in
the United States, If a state with a small
Indian population and no understanding of
the problems encountered in regulating
gaming agreed to a liberal, unworkable com-
pact, all other states would be hard pressed
not to agree to that same compact or risk
being found to be not acting in “good faith.”
This is not arm's length negotiations, but a
forcing of the states to allow very liberal
gaming activities within thelr borders.

As it relates to class III gaming, S. 566 big-
gest weakness {s that it does not impose a
moratorium. In the past, all bills involving
Indian gaming regulation contained a three
to five year moratorium on class III gaming.
This gives states, tribes, and the federal gov-
ernment a chance to develop a “track
record” before casinos are authorized and
developed In the various tribal areas. S. 566
allows casinos as soon as a compact can be
worked out or mandated by the courts.

As stated in (11X3)(A), “the state shall ne-
gotiate with the Indian tribes in good faith
to enter into a compact.” North Dakota will
be forced to leap before it knows how to
walk, Without a chance to see if the tribes
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will regulate gaming and to what extent
they will regulate that gaming, the state
must enter into negotiations to allow casi-
nos within its borders. North Dakota's expe-
rience with high-stake casinos is minimal.
Yet now, the state must negotiate within a
short period of time (no more than one
year) to allow casinos within its borders,
Failing to negotiate in good faith on this
issue may cause a mediator or the courts to
impose a compact. A moratorium must be
put back into the bill,

For all of the above reasons, North
Dakota would be better off with no congres-
slonal legislation than with S, 555 as it pres-
ently exists. If the problems addressed
herein, i.e., deletion of the federal commis-
sion, & moratorium on class III gaming, the
treatment of all card games the same, etc.,
are corrected, then such a bill would greatly
benefit North Dakota and its citizens.

Sincerely,
NICHOLAS J. SPAETH.

Mr. INOUYE., Mr. President, I yield
3 minutes to the distinguished Senator
from Nevada.

Mr. HECHT. Thank you, Mr, Presi-
dent.

I wish to thank the distinguished
Senator from Hawali, Senator INOUYE,
for his outstanding leadership on this
bill and all who have worked with him.,

The resort business and gaming is
our main industry for Nevada. I have
been in Nevada for over 40 years. And
the regulation of gambling is very im-
portant not only to Nevada, but to the
rest of the country. Mr. President, this
is a good bill that we are acting on
today. And on a personal note I would
like to state that I have been in the
resort business, and hold a gaming li-
cense with hotel stock that is in a
blind trust. I represent Nevada in the
U.S. Senate, and the resort business is
our main economy.

Again, my thanks to the distin-
guished Senator from Hawail, Senator
INOUYE, for his leadership on this very
outstanding legislation.

Mr. INOUYE. Mr. President, I thank
my friend from Nevada.

Mr. ADAMS. Mr. President, I think
it is quite clear that this bill is going
to pass today in its present form, and 1
do not propose to take up the Senate's
time attempting to postpone the inevi-
table. I would, however, like to briefly
express my concerns about this legisla-
tion.

This bill represents a sincere effort
by the Senate Select Committee on
Indian Affairs to craft a mechanism
for regulation of gaming on Indian
reservations that is consistent with ac-
cepted principles of tribal sovereignty.
The most difficult issue to resolve has
been how to best regulate on Indian
reservations gaming activities such as
casino gaming and dog and horse
racing which are regulated in different
ways by different States, are potential-
1y high profit enterprises, and in the
past at the State level have experi-
enced problems with attempted infil-
tration by organized crime.
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These types of gaming operations
are classified in the bill as class III
games, and tribes can run class III
games only in accordance with com-
pacts negotiated with State govern-
ments. I appreciate that the State-
tribal compact concept incorporated in
government  negotiation between
States and Indian tribes. It is not clear
to me that the current bill language
achieves this goal, but I certainly hope
to be proved wrong, and understand
the reasons why the committee wishes
to facilitate Indian/State discussions
in this context. If there are future ef-
forts, however, to extend this type of
compact to other types of regulation
of Indian activities, I will probably
oppose such efforts, because this
might well result in significant State
intrusions into regulation of tribal ac-
tivities.

Mr. DASCHLE. Mr. President, as a
member of the Select Committee on
Indian Affairs and as an original co-
sponsor of S. 6555, I regrettably object
to the final version of this bill. I will
cast my vote accordingly.

My reason for opposing the bill is
that those Indian tribes from South
Dakota whom I represent have in-
formed me that this bill is unaccept-
able. The tribes strongly object to any
form of direct or indirect State juris-
diction over tribal matters. They be-
lieve the provisions calling for a tribal-
State compact are in derogation of the
status of Indian tribes as domestic sov-
ereign nations. The direct or indirect
application of State law in Indian
country, they believe, is a dangerous
and unwarranted precedent for fur-
ther inroads upon tribal sovereignty.
They further believe that opponents
to Indian self-determination and
strong tribal government will use this
unwarranted precedent as a justifica-
tion for State taxation, zoning,»water
regulation and further jurisdiction
over tribal economic activities.

Tribes have traditionally opposed
any State jurisdiction interfering with
their sovereign powers to regulate in-
ternal affairs on tribal lands. This bill
would establish Federal guidelines for
the regulation of gaming and would be
within the context of the tribal-Feder-
al government-to-government relation-
ship. State jurisdiction, however, is
outside that relationship.

As the Friends Committee on Na-
tional Legislation has pointed out, S.
555 represents the first time a State
would have jurisdiction over tribal af-
fairs rather than over individuals. This
organization maintains that S. 555
would have a more intrusive effect on
tribal sovereignty than Public Law
280, even in States which rejected
Public Law 280 when it was possible to
take on jurisdiction without the con-
sent of tribes., Furthermore, S. 555
would erode the intent of the “Indian
Civil Rights Act of 1968” which for-
bids States to take civil or criminal ju-
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risdiction over Indlans without tribal
consent.

Even though the selection commit-
tee has made a serious effort to ad-
dress these concerns in the report lan-
guage accompanying the bill, the
tribes I represent remain skeptical. 1
cannot, therefore, in good faith con-
tinue to support the bill.

The PRESIDING OFFICER. Is
there further debate on the amend-
ment of the Senator from Hawaii? If
not, the question is on agreeing to the
amendment of the Senator from
Hawaii (Mr. INOUYE].

The amendment (No. 3039) was
agreed to.

Mr. INOUYE. Mr, President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. EVANS. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. INOUYE. Mr. President, I ask
for final passage.

The PRESIDING OFFICER. Does
the Senator from Washington yield
back the remainder of his time?

Mr. EVANS., I yield back the remain-
der of my time.

Mr. INOUYE. 1 yield back the re-
mainder of my time.

The PRESIDING OFFICER. The
question is on agreeing to the commit-
tee amendment in the nature of a sub-
stitute, as amended.

The committee amendment in the
nature of a substitute, as amended,
was agreed to.

Mr, INOUYE. Mr, President, I move
to reconsider the vote by which the
committee amendment in the nature
of a substitute, as amended, was
agreed to.

Mr. CRANSTON. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The
question is on the engrossment and
third reading of the bill,

The bill ordered to be engrossed for
a third reading, was read the third
time, and passed, as follows:

8. 566

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Indian Gaming
Regulatory Act”,

FINDINGS

SEc. 2. The Congress finds that—

(1) numerous Indian tribes have become
engaged in or have licensed gaming activi-
ties on Indian lands as a means of generat-
ing tribal governmental revenue;

(2) Federal courts have held that section
2103 of the Revised Statutes (256 U.S.C. 81)
requires Secretarial review of management
contracts dealing with Indian gaming, but
does not provide standards for approval of
such contracts;

(3) existing Federal law does not provide
clear standards or regulations for the con-
duct of gaming on Indlan lands;
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(4) a principal goal of Federal Indian
policy is to promote tribal economic devel-
opment, tribal self- sufficiency, and strong
tribal government; and

(5) Indian tribes have the exclusive right
to regulate gaming activity on Indian lands
if the gaming actlvity Is not specifically pro-
hibited by Federal law and is conducted
within a State which does not, as a matter
of criminal law and public policy, prohibit
such gaming activity.

DECLARATION OF POLICY

Skc. 3. The purpose of this Act Is—

(1) to provide a statutory basis for the op-
eration of gaming by Indian tribes as a
means of promoting tribal economic devel-
opment, self-sufficiency, and strong tribal
governments;

(2) to provide a statutory basis for the reg-
ulation of gaming by an Indian tribe ade-
quate to shield it from organized crime and
other corrupting influences, to ensure that
the Indian tribe is the primary beneficiary
of the gaming operation, and to assure that
gaming is conducted fairly and honestly by
both the operator and players; and

(3) to declare that the establishment of in-
dependent Federal regulatory authority for
gaming on Indian lands, the establishment
of Federal standards for gaming on Indian
lands, and the establishment of a National
Indian Gaming Commission are necessary
to meet congressional concerns regarding
gaming and to protect such gaming as a
means of generating tribal revenue,

DEFINITIONS

SEc. 4. For purposes of this Act—

(1) The term “Attorney General” means
the Attorney General of the United States.

(2) The term “Chairman” means the
Chairman of the National Indian Gaming
Commission,

(3) The term “Commission” means the
National Indian Gaming Commission estab-
lished pursuant to section 6 of this Act.

(4) The term “Indian lands” means—

(A) all lands within the limits of any
Indian reservation; and

(B) any lands title to which is either held
in trust by the United States for the benefit
of any Indian tribe or individual or held by
any Indian tribe or individual subject to re-
striction by the United States against alien-
ation and over which an Indian tribe exer-
clses governmental power,

(6) The term “Indian tribe"” means any
Indian tribe, band, nation, or other orga-
nized group or community of Indians
which—

(A) Is recognized as eligible by the Secre-
tary for the special programs and services
provided by the United States to Indians be-
cause of their status as Indians, and

(B) is recognized as possessing powers of
self-government.

(6) The term “class I gaming” means
social games solely for prizes of minimal
value or traditional forms of Indian gaming
engaged in by individuals as a part of, or in
connection with, tribal ceremonies or cele-
brations,

(TXA)
means—

(1) the game of chance commonly known
as bingo (whether or not electronic, comput-
er, or other technologic aids are used in con-
nection therewith)—

(I) which is played for prizes, including
monetary prizes, with cards bearing num-
bers or other designations,

(ID) in which the holder of the card covers
such numbers or designations when objects,
similarly numbered or designated, are
drawn or electronically determined, and

The term ‘“class II gaming”
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(IID) in which the game {s won by the first
person covering a previously designated ar-
rangement of numbers or designations on
such cards,

including (if played in the same location)
pull-tabs, lotto, punch boards, tip jars, in-
stant bingo, and other games similar to
bingo, and

(i1) card games that—

(I) are explicitly authorized by the laws of
the State, or

(II) are not explicitly prohibited by the
laws of the State and are played at any loca-
tion in the State,

but only if such card games are played in
conformity with those laws and regulations
(if any) of the State regarding hours or peri-
ods of operation of such card games or limi-
tations on wagers or pot sizes in such card
games.

(B) The term “class II gaming" does not
include—

(i) any banking card games, including bac-
carat, chemin de fer, or blackjack (21), or

(1) electronic or electromechanical facsim-
{les of any game of chance or slot machines
of any kind,

(C) Notwithstanding any other provision
of this paragraph, the term ‘“class II
gaming” includes those card games played
in the State of Michigan, the State of North
Dakota, the State of South Dakota, or the
State of Washington, that were actually op-
erated In such State by an Indian tribe on
or before May 1, 1988, but only to the
extent of the nature and scope of the card
games that were actually operated by an
Indian tribe in such State on or before such
date, as determined by the Chairman.

(D) Notwithstanding any other provision
of this paragraph, the term “class II
gaming” includes, during the 1-year period
beginning on the date of enactment of this
Act, any gaming described in subparagraph
(BXii) that was legally operated on Indian
lands on or before May 1, 1988, if the Indian
tribe having jurisdiction over the lands on
which such gaming was operated requests
the State, by no later than the date that is
30 days after the date of enactment of this
Act, to negotiate a Tribal-State compact
under section 11¢(dX3).

(8) The term “class III gaming’ means all
forms of gaming that are not class I gaming
or class IT gaming.

(9) The term ‘net revenues” means gross
revenues of an Indian gaming activity less
amounts paid out as, or paid for, prizes and
total operating expenses, excluding manage-
ment fees,

(10) The term “Secretary” means the Sec-
retary of the Interior.

NATIONAL INDIAN GAMING COMMISSION

SEc. b. (a) There is established within the
Department of the Interior a Commission to
be known as the National Indian Gaming
Commission.

(b)(1) The Commission shall be composed
of three full-time members who shall be ap-
pointed as follows:

(A) a Chairman, who shall be appointed
by the President with the advice and con-
sent of the Senate; and

(B) two associate members who shall be
appointed by the Secretary of the Interior.

(2XA) The Attorney General shall con-
duct a background investigation on any
person considered for appointment to the
Commission.

(B) The Secretary shall publish in the
Federal Register the name and other infor-
mation the Secretary deems pertinent re-
garding a nominee for membership on the
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Commission and shall allow a period of not
less than thirty days for receipt of public
comment,

(3) Not more than two members of the
Commissfon shall be of the same political
party. At least two members of the Commis-
sion shall be enrolled members of any
Indian tribe.

(4)A) Except as provided in subparagraph
(B), the term of office of the members of
the Commission shall be three years.

l(B) Of the initial members of the Commis-
sion—

(1) two members, including the Chairman,
shall have a term of office of three years;
and

(if) two members shall have a term of
office of one year.

(6) No individual shall be eligible for any
appointment to, or to continue service on,
the Commission, who—

(A) has been convicted of a felony or
gaming offense;

(B) has any financial interest in, or man-
agement responsibllity for, any gaming ac-
tivity; or

(C) has a financial interest in, or manage-
ment responsibllity for, any management
contract approved pursuant to section 12 of
this Act.

(8) A Commissioner may only be removed
from office before the expiration of the
term of office of the member by the Presi-
dent (or, in the case of assoclate member, by
the Secretary) for neglect of duty, or mal-
feasance In office, or for other good cause
shown.

(e¢) Vacancies occurring on the Commis-
sion shall be filled in the same manner as
the original appointment. A member may
serve after the expiration of his term of
office until his successor has been appoint-
ed, unless the member has been removed for
cause under subsection (b)(6).

(d) Two members of the Commission, at
least one of which is the Chairman or Vice
Chairman, shall constitute a quorum.

(e) The Commission shall select, by major-
ity vote, one of the members of the Commis-
sion to serve as Vice Chairman., The Vice
Chairman shall serve as Chairman during
meetings of the Commission in the absence
of the Chairman,

(f) The Commission shall meet at the call
of the Chairman or a majority of its mem-
bers, but shall meet at least once every 4
months,

(g)(1) The Chalrman of the Commission
shall be paid at a rate equal to that of level
IV of the Executive Schedule under section
5315 of title 5, United States Code.

(2) The associate members of the Commis-
ston shall each be paid at a rate equal to
that of level V of the Executive Schedule
under section 5316 of title 5, United States
Code.

(3) All members of the Commission shall
be relmbursed in accordance with title 5,
United States Code, for travel, subsistence,
and other necessary expenses incurred by
them in the performance of their duties.

POWERS OF THE CHAIRMAN

SEc. 6. (a) The Chairman, on behalf of the
Commission, shall have power, subject to an
appeal to the Commission, to—

(1) Issue orders of temporary closure of
gan;lng activities as provided in section
14(b);

(2) levy and collect civil fines as provided
in section 14(a);

(3) approve tribal ordinances or resolu-
tions regulating class II gaming and class I
gaming as provided in section 11; and



24032

(4) approve management contracts for
class II gaming and class III gaming as pro-
vided in sections 11(dX(9) and 12,

(b) The Chairman shall have such other
powers as may be delegated by the Commis-
slon,

POWERS OF THE COMMISSION

SEc. 7. (a) The Commission shall have the
power, not subject to delegation—

(1) upon the recommendation of the
Chairman, to approve the annual budget of
the Commission as provided in section 18;

(2) to adopt regulations for the assess-
ment and collection of civil fines as provided
in section 14(a);

(3) by an affirmative vote of not less than
3 members, to establish the rate of fees as
provided in section 18;

(4) by an affirmative vote of not less than
3 members, to authorize the Chairman to
issue subpoenas as provided in section 16;
and

(6) by an affirmative vote of not less than
3 members and after a full hearing, to make
permanent a temporary order of the Chalir.
man closing a gaming activity as provided in
gection 14(b)(2).

(b) The Commission—

(1) shall monitor class II gaming conduct-
ed on Indian lands on a continuing basis;

(2) shall inspect and examine all premises
located on Indian lands on which class II
gaming is conducted;

(3) shall conduct or cause to be conducted
such background investigations as may be
necessary;

(4) may demand access to and inspect, ex-
amine, photocopy, and audit all papers,
books, and records respecting gross revenues
of class II gaming conducted on Indian
lands and any other matters necessary to
carry out the duties of the Commission
under this Act;

(6) may use the United States malil in the
same manner and under the same condi-
tions as any department or agency of the
United States;

(6) may procure supplies, services, and
property by contract in accordance with ap-
plicable Federal laws and regulations;

(1) may enter into contracts with Federal,
State, tribal and private entities for activi-
ties necessary to the discharge of the duties
of the Commission and, to the extent feasi-
ble, contract the enforcement of the Com-
mission’s regulations with the Indian tribes;

(8) may hold such hearings, sit and act at
such times and places, take such testimony,
and receive such evidenzc as the Commis-
slon deems appropriat:;

(9) may administer oaths or affirmations
to witnesses appearing before the Commis-
sion; and

(10) shall promulgate such regulations
and guidelines as it deems appropriate to
implement the provisions of this Act.

(¢) The Commission shall submit a report
with minority views, if any, to the Congress
on December 31, 1989, and every two years
thereafter. The report shall include infor-
mation on—

(1) whether the associate commissioners
should continue as full or part-time offi-
cials;

(2) funding, including income and ex-
penses, of the Commission;

(3) recommendations for amendments to
the Act; and

(4) any other matter considered appropri-
ate by the Commission.

COMMISSION STAFFING

Skc. 8. (a) The Chairman shall appoint a
General Counsel to the Commission who
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ghall be paid at the annual rate of basic pay
payable for GS-18 of the General Schedule
urder section 5332 of title 5, United States
Code.

(b) The Chairman shall appoint and su-
pervise other staff of the Commission with-
out regard to the provisions of title 5,
United States Code, governing appoint-
ments in the competitive service, Such staff
shall be pald without regard to the provi-
sions of chapter 51 and subchapter III of
chapter 53 of such title relating to classifi-
cation and General Schedule pay rates,
except that no individual so appointed may
receive pay in excess of the annual rate of
basic pay payable for GS-17 of the General
Schedule under section 5332 of that title,

(¢) The Chairman may procure temporary
and intermittent services under section
3109(b) of title 5, United States Code, but at
rates for individuals not to exceed the dally
equivalent of the maximum annual rate of
basic pay payable for GS-18 of the General
Service.

(d) Upon the request of the Chairman, the
head of any Federal agency Is authorized to
detall any of the personnel of such agency
to the Commission to assist the Commission
in carrying out its dutles under this Act,
unless otherwise prohibited by law.

(e) The Secretary or Administrator of
General Services shall provide to the Com-
mission on a reimbursable basis such admin-
istrative support services as the Commission
may request.

COMMISSION~~ACCESS TO INFORMATION

Sec. 9. The Commission may secure from
any department or agency of the United
States information necessary to enable it to
carry out this Act. Upon the request of the
Chalrman, the head of such department or
agency shall furnish such information to
the Commission, unless otherwise prohibit-
ed by law,

INTERIM AUTHORITY TO REGULATE GAMING

8ec. 10. Notwithstanding any other provi-
sion of this Act, the Secretary shall contin-
ue to exercise those authorities vested in
the Secretary on the day before the date of
enactment of this Act relating to supervi-
sion of Indian gaming until such time as the
Commission is organized and prescribes reg-
ulations. The Secretary shall provide staff
and support assistance to facllitate an order-
ly transition to regulation of Indian gaming
by the Commission.

TRIBAL GAMING ORDINANCES

Sec. 11, (aX1) Class I gaming on Indian
lands is within the exclusive jurisdiction of
the Indian tribes and shall not be subject to
the provisions of this Act.

(2) Any class II gaming on Indian lands
shall continue to be within the jurisdiction
of the Indian tribes, but shall be subject to
the provisions of this Act.

(b)(1) An Indian tribe may engage in, or li-
cense and regulate, class Il gaming on
{Pdlan lands within such tribe's jurisdiction,

(A) such Indian gaming is located within a
State that permits such gaming for any pur-
pose by any person, organization or entity
(and such gaming Is not otherwise specifi-
cally prohibited on Indian lands by Federal
law), and

(B) the governing body of the Indian tribe

adopts an ordinance or resolution which is
approved by the Chairman.
A separate license issued by the Indian tribe
shall be required for each place, facility, or
location on Indian lands at which class II
gaming is conducted.
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(2) The Chairman shall approve any tribal
ordinance or resolution concerning the con-
duct, or regulation of class II gaming on the
Indian lands within the tribes jurisdiction if
such ordinance or resolution provides that—

(A) except as provided in paragraph (4),
the Indian tribe will have the sole proprie-
tary Interest and responsibility for the con-
duct of any gaming activity;

(B) net revenues from any tribal gaming
are not to be used {or purposes other than—

(1) to fund tribal government operations
Or programs;

(11) to provide for the general welfare of
the Indian tribe and its members;

(i) to promote tribal economic develop-
ment;

(iv) to donate to charitable organizations;
or

(v) to help fund operations of local gov-
ernment agencies;

(C) annual outside audits of the gaming,
which may be encompassed within existing
independent tribal audit systems, will be
pirovided by the Indian tribe to the Commis-
sion;

(D) all contracts for supplies, services, or
concessions for a contract amount in excess
of $25,000 annually (except contracts for
professional legal or accounting services) re-
lating to such gaming shall be subject to
such independent audits;

(E) the construction and maintenance of
the gaming facllity, and the operation of
that gaming is conducted in a manner which
adequately protects the environment and
the public health and safety; and

(F) there is an adequate system which—

(i) ensures that background investigations
are conducted on the primary management
officlals and key employees of the gaming
enterprise and that oversight of such offi-
cials and their management is conducted on
an ongoing basis; and

(il) includes—

(I) tribal licenses for primary manage-
ment officials and key employees of the
gaming enterprise with prompt notification
to the Commission of the issuance of such
licenses;

(II) a standard whereby any person whose
prior activities, criminal record, if any, or
reputation, habits and associations pose a
threat to the public interest or to the effec-
tive regulation of gaming, or create or en-
hance the dangers of unsuitable, unfalir, or
illegal practices and methods and activities
in the conduct of gaming shall not be eligi-
ble for employment; and

(III) notification by the Indian tribe to
the Commission of the results of such back-
ground check before the issuance of any of
such licenses.

(3) Net revenues from any class II gaming
activities conducted or licensed by any
Indian tribe may be used to make per capita
payments to members of the Indian tribe
only if—

(A) the Indian tribe has prepared a plan
to allocate revenues to uses authorized by
paragraph (2)(B);

(B) the plan is approved by the Secretary
as adequate, particularly with respect to
uses described In clause (i) or (ili) of para-
graph (2)(B);

(C) the Interests of minors and other le-
gally incompetent persons who are entitled
to recelve any of the per capita payments
are protected and preserved and the per
capita payments are disbursed to the par-
ents or legal guardian of such minors or
legal incompetents in such amounts as may
be necessary for the health, education, or
welfare, of the minor or other legally incom-
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petent person under a plan approved by the
Secretary and the governing body of the
Indian tribe; and

(D) the per capita payments are subject to
Federal taxation and tribes notify members
of such tax liability when payments are
made,

(4XA) A tribal ordinance or resolution
may provide for the licensing or regulation
of class II gaming activities owned by any
person or entity other than the Indian tribe
and conducted on Indian lands, only if the
tribal licensing requirements include the re-
quirements described in the subclauses of
subparagraph (B)(1) and are at least as re-
strictive as those established by State law
governing similar gaming within the juris-
diction of the State within which such
Indian lands are located. No person or
entity, other than the Indian tribe, shall be
eligible to recefve a tribal license to own a
class I gaming activity conducted on Indian
lands within the jurisdiction of the Indlan
tribe if such person or entity would not be
eligible to receive a State license to conduct
the same activity within the jurisdiction of
the State.

(B)(1) The provisions of subparagraph (A)
of this paragraph and the provisions of sub-
paragraphs (A) and (B) of paragraph (2)
shall not bar the continued operation of an
individually owned class II gaming oper-
ation that was operating on September 1,
1086, if—

(I) such gaming operation is licensed and
regulated by an Indian tribe pursuant to an
ordinance reviewed and approved by the
Commission in accordance with section 13
of the Act,

(II) income to the Indlan tribe from such
gaming is used only for the purposes de-
:fribed in paragraph (2XB) of this subsec-

on,

(III) not less than 60 percent of the net
revenues s income to the Indian tribe, and

(IV) the owner of such gaming operation
pays an appropriate assessment to the Na-
tional Indian Gaming Commission under
section 18(a)1) for regulation of such
gaming.

(ii) The exemption from the application of
this subsection provided under this subpara-
graph may not be transferred to any person
or entity and shall remain in effect only so
long as the gaming activity remains within
the same nature and scope as operated on
the date of enactment of this Act.

(i) Within sixty days of the date of en-
actment of this Act, the Secretary shall pre-
pare & list of each Individually owned
gaming operation to which clause (1) applies
and shall publish such list in the Federal
Register.

(¢)(1) The Commission may consult with
appropriate law enforcement officlals con-
cerning gaming licenses issued by an Indian
tribe and shall have thirty days to notify
the Indian tribe of any objections to issu-
ance of such license.

(2) If, after the issuance of a gaming li-
cense by an Indian tribe, reliable informa-
tion is received from the Commission indi-
cating that a primary management official
or key employee does not meet the standard
established under subsection
(DY 2XF)UIXID, the Indian tribe shall sus-
pend such license and, after notice and
hearing, may revoke such license.

(3) Any Indian tribe which operates a
Class II gaming activity and which—

(A) has continuously conducted such ac-
tivity for a period of not less than three
years, including at least one year after the
date of the enactment of this Act; and
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(B) has otherwise complied with the provi-
sions of this section
may petition the Commission for a certifi-
cate of self-regulation,

(4) The Commission shall issue a certifi-
cate of self-regulation if it determines from
available information, and after a hearing if
requested by the tribe, that the tribe has—

(A) conducted its gaming activity in a
manner which—

(1) has resulted in an effective and honest
accounting of all revenues;

(il) has resulted in a reputation for safe,
falg. and honest operation of the activity;
an

(ili) has been generally free of evidence of
criminal or dishonest activity;

(B) adopted and Is implementing adequate
systems for—

() accounting for all revenues from the
activity;

() investigation, licensing, and monitor-
ing of all employees of the gaming actlvity;
and

(ili) investigation, enforcement and pros-
ecution of violations of its gaming ordinance
and regulations; and

(C) conducted the operation on a fiscally
and economically sound basis.

(6) During any year in which a tribe has a
certificate for self-regulation—

(A) the tribe shall not be subject to the
provisions of paragraphs 1, 2, 3, and 4 of sec-
tion T(b);

(B) the tribe shall continue to submit an
annual Iindependent audit as required by
section 11(bX2)}C) and shall submit to the
Commission a complete résumé on all em-
ployees hired and licensed by the tribe sub-
sequent to the issuance of a certificate of
self-regulation; and

(C) the Commission may not assess a fee
on such activity pursuant to section 18 in
excess of one quarter of 1 per centum of the
gross revenue.

(6) The Commission may, for just cause
and after an opportunity for a hearing,
remove a certificate of self-regulation by
majority vote of its members,

(dX1) Class III gaming activities shall be
lawful on Indian lands only if such activities
are—

(A) authorized by an ordinance or resolu-
tion that—

(1) is adopted by the governing body of the
Indian tribe having jurisdiction over such
lands,

(i) meets the requirements of subsection
(b), and

(ilD) is approved by the Chairman,

(B) located In a State that permits such
gaming for any purpose by any person, or-
ganization, or entity, and

(C) conducted in conformance with a
Tribal-State compact entered into by the
Indian tribe and the State under paragraph
(3) that is in effect.

(2)A) If any Indian tribe proposes to
engage in, or to authorize any person or
entity to engage in, a class III gaming activi-
ty on Indian lands of the Indian tribe, the
governing body of the Indian tribe shall
adopt and submit to the Chairman an ordi-
nance or resolution that meets the require-
ments of subsection (b).

(B) The Chairman shall approve any ordi-
nance or resolution described in subpara-
graph (A), unless the Chalrman specifically
determines that—

(1) the ordinance or resolution was not
adopted in compliance with the governing
documents of the Indian tribe, or

(i) the tribal governing body was signifi-
cantly and unduly influenced in the adop-
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tion of such ordinance or resolution by any
person identified in section 12(e)(1XD),

Upon the approval of such an ordinance or
resolution, the Chairman shall publish in
the Federal Register such ordinance or reso-
lution and the order of approval.

(C) Effective with the publication under
subparagraph (B) of an ordinance or resolu-
tion adopted by the governing body of an
Indian tribe that has been approved by the
Chairman under subparagraph (B), class III
gaming activity on the Indian lands of the
Indian tribe shall be fully subject to the
terms and conditions of the Tribal-State
compact entered into under paragraph (3)
by the Indian tribe that is in effect.

(DX1) The governing body of an Indian
tribe, in its sole discretion and without the
approval of the Chajrman, may adopt an or-
dinance or resolution revoking any prior or-
dinance or resolution that authorized class
III gaming on the Indian lands of the
Indian tribe, Such revocation shall render
class IIT gaming {llegal on the Indian lands
of such Indian tribe.

(ii) The Indian tribe shall submit any rev-
ocation ordinance or resolution described in
clause (i) to the Chairman. The Chairman
shall publish such ordinance or resolution
in the Federal Register and the revocation
provided by such ordinance or resolution
shall take effect on the date of such publi-
cation.

(iil) Notwithstanding any other provision
of this subsection—

(I) any person or entity operating a class
III gaming activity pursuant to this para-
graph on the date on which an ordinance or
resolution described In clause (i) that re-
vokes authorization for such class III
gaming actlvity is published in the Federal
Register may, during the l-year period be-
ginning on the date on which such revoca-
tion ordinance or resolution is published
under clause (il), continue to operate such
activity in conformance with the Tribal-
State compact entered into under para-
graph (3) that {s in effect, and

(ID) any civil action that arises before, and
any crime that is committed before, the
close of such l-year period shall not be af-
fected by such revocation ordinance or reso-
lution,

(3XA) Any Indian tribe having jurisdic-
tion over the Indian lands upon which a
class 11T gaming activity is being conducted,
or is to be conducted, shall request the
State in which such lands are located to
enter Into negotiations for the purpose of
entering into a Tribal-State compact gov-
erning the conduct of gaming activities.
Upon receiving such a request, the State
shall negotiate with the Indlan tribe in good
faith to enter into such a compact.

(B) Any State and any Indian tribe may
enter into a Tribal-State compact governing
gaming activities on the Indian lands of the
Indian tribe, but such compact shall take
effect only when notice of approval by the
Secretary of such compact has been pub-
llihed by the Secretary in the Federal Reg-
ister.

(C) Any Tribal-State compact negotlated
under subparagraph (A) may include provi-
sions relating to—

(1) the application of the criminal and civil
laws and regulations of the Indian tribe or
the State that are directly related to, and
necessary for, the licensing and regulation
of such activity;

(il) the allocation of criminal and civil ju-
risdiction between the State and the Indian
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tribe necessary for the enforcement of such
laws and regulations;

(ill) the assessment by the State of such
activities in such amounts as are necessary
to defray the costs of regulating such activi-
ty;

(iv) taxation by the Indian tribe of such
activity in amounts comparable to amounts
assessed by the State for comparable activi-
ties;

(v) remedies for breach of contract;

(vi) standards for the operation of such
activity and maintenance of the gaming fa-
cility, including licensing; and

(vil) any other subjects that are directly
related to the operation of gaming activities,

(4) Except for any assessments that may
be agreed to under paragraph (3)(C)iii) of
this subsection, nothing in this section shall
be Interpreted as conferring upon a State or
any of its political subdivisions authority to
impose any tax, fee, charge, or other assess-
ment upon an Indian tribe or upon any
other person or entity authorized by an
Indian tribe to engage in & class III activity.
No State may refuse to enter into the nego-
tiations described in paragraph (3)(A) based
upon the lack of authority in such State, or
its political subdivisions, to impose such a
tax, fee, charge, or other assessment,

(5) Nothing in this subsection shall impalir
the right of an Indian tribe to regulate class
111 gaming on its Indian lands concurrently
with the State, except to the extent that
such regulation is inconsistent with, or less
stringent than, the State laws and regula-
tions made applicable by any Tribal-State
compact entered into by the Indian tribe
under paragraph (3) that is in effect.

(6) The provisions of section 5 of the Act
of January 2, 1851 (64 Stat. 1135) shall not
apply to any gaming conducted under a
Tribal-State compact that—

(A) is entered into under paragraph (3) by
a State in which gambling devices are legal,
and

(B) is in effect.

(T)(A) The United States district courts
shall have jurisdiction over—

(1) any cause of action initiated by an
Indian tribe arising from the failure of a
State to enter into negotiations with the
Indian tribe for the purpose of entering into
a Tribal-State compact under paragraph (3)
or to conduct such negotiations in good
faith,

(ii) any cause of action initiated by a State
or Indian tribe to enjoin a class III gaming
activity located on Indian lands and con-
ducted in violation of any Tribal-State com-
pact entered into under paragraph (3) that
is in effect, and

(ili) any cause of action initiated by the
Secretary to enforce the procedures pre-
scribed under subparagraph (B)(vil).

(B)(1) An Indian tribe may initlate a cause
of action described in subparagraph (AX{)
only after the close of the 180-day period
beginning on the date on which the Indian
tribe requested the State to enter into nego-
tiations under paragraph (3)A).

(i) In any action described in subpara-
graph (AXi), upon the introduction of evi-
dence by an Indian tribe that—

(I) a Tribal-State compact has not been
entered into under paragraph (3), and

(II) the State did not respond to the re-
quest of the Indian tribe to negotiate such a
compact or did not respond to such request
in good falth, the burden of proof shall be
upon the State to prove that the State has
negotiated with the Indian tribe in good
faith to conclude a Tribal-State compact
governing the conduct of gaming activities.
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(1ii) If, in any action described in subpara-
graph (A){), the court finds that the State
has failed to negotiate in good faith with
the Indian tribe to conclude a Tribal-State
compact governing the conduct of gaming
activities, the court shall order the State
and the Indian Tribe to conclude such a
compact within a 60-day period. In deter-
mining in such an action whether a State
has negotiated in good faith, the court—

(I) may take into account the public inter-
est, public safety, criminality, financial in-
tegrity, and adverse economic impacts on
existing gaming activities, and

(II) shall consider any demand by the
State for direct taxation of the Indian tribe
or of any Indian lands as evidence that the
State has not negotiated in good faith.

(iv) If a State and an Indian tribe fail to
conclude a Tribal-State compact governing
the conduct of gaming activities on the
Indian lands subject to the jurisdiction of
such Indian tribe within the 60-day perlod
provided in the order of a court issued
under clause (iil), the Indian tribe and the
State shall each submit to a mediator ap-
pointed by the court a proposed compact
that represents their last best offer for a
compact. The mediator shall select from the
two proposed compacts the one which best
comports with the terms of this Act and any
other applicable Federal law and with the
findings and order of the court.

(v) The mediator appointed by the court
under clause (iv) shall submit to the State
and the Indian tribe the compact selected
by the mediator under clause (iv).

(vl) If a State consents to a proposed com-
pact during the 60-day period beginning on
the date on which the proposed compact is
submitted by the mediator to the State
under clause (v), the proposed compact shall
be treated as a Tribal-State compact entered
into under paragraph (3).

(vii) If the State does not consent during
the 60-day period described in clause (vl) to
a proposed compact submitted by a media-
tor under clause (v), the mediator shall
notify the Secretary and the Secretary shall
prescribe, in consultation with the Indian
tribe, procedures—

(I) which are consistent with the proposed
compact selected by the mediator under
clause (iv), the provisions of this Act, and
the relevant provisions of the laws of the
State, and

(1) under which class III gaming may be
conducted on the Indian lands over which
the Indian tribe has jurisdiction.

(8)(A) The Secretary is authorized to ap-
prove any Tribal-State compact entered into
between an Indian tribe and a State govern-
lnlgb gaming on Indian lands of such Indian
tribe,

(B) The Secretary may disapprove a com-
pact described in subparagraph (A) only if
such compact violates—

(1) any provision of this Act,

(if) any other provision of Federal law
that does not relate to jurisdiction over
gaming on Indlan lands, or

(ifl) the trust obligations of the United
States to Indians,

(C) If the Secretary does not approve or
disapprove a compact described in subpara-
graph (A) before the date that is 46 days
after the date on which the compact is sub-
mitted to the Secretary for approval, the
compact shall be considered to have been
approved by the Secretary, but only to the
extent the compact is consistent with the
provisions of this Act.

(D) The Secretary shall publish in the
Federal Register notice of any Tribal-State
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compact that is approved, or considered to
have been approved, under this paragraph.

(9) An Indian tribe may enter into a man-
agement contract for the operation of a
class IIT gaming activity if such contract has
been submitted to, and approved by, the
Chairman, The Chairman's review and ap-
proval of such contract shall be governed by
the provisions of subsections (b), (c), (d), (f),
(g), and (h) of section 12,

(e) For purposes of this section, by not
later than the date that is 80 days after the
date on which any tribal gaming ordinance
or resolution is submitted to the Chairman,
the Chairman shall approve such ordinance
or resolution if it meets the requirements of
this section, Any such ordinance or resolu-
tion not acted upon at the end of that 90-
day perfod shall be considered to have been
approved by the Chalrman, but only to the
extent such ordinance or resolution is con-
sistent with the provisions of this Act.

MANAGEMENT CONTRACTS

Sec. 12. (a)(1) Subject to the approval of
the Chairman, an Indian tribe may enter
into a management contract for the oper-
ation and management of a class II gaming
activity that the Indian tribe may engage in
under section 11(b)(1), but, before approv-
ing such contract, the Chairman shall re-
quire and obtain the following information:

(A) the name, address, and other addition-
al pertinent background information on
each person or entity (including individuals
comprising such entity) having a direct fi-
nancial interest in, or management responsi-
bility for, such contract, and, in the case of
a corporation, those individuals who serve
on the board of directors of such corpora-
tion and each of its stockholders who hold
(directly or indirectly) 10 percent or more of
its issued and outstanding stock;

(B) a description of any previous experi-
ence that each person listed pursuant to
subparagraph (A) has had with other
gaming contracts with Indian tribes or with
the gaming industry generally, including
specifically the name and address of any li-
censing or regulatory agency with which
such person has had a contract relating to
gaming; and

(C) a complete financial statement of each
person listed pursuant to subparagraph (A).

(2) Any person listed pursuant to para-
graph (1)X(A) shall be required to respond to
such written or oral questions that the
Chairman may propound in accordance with
his responsibilities under this section.

(3) For purposes of this Act, any reference
to the management contract described in
paragraph (1) shall be considered to include
all collateral agreements to such contract
that relate to the gaming activity.

(b) The Chairman may approve any man-
agement contract entered into pursuant to
this section only if he determines that it
provides at least—

(1) for adequate accounting procedures
that are maintained, and for verifiable fi-
nancial reports that are prepared, by or for
the tribal governing body on a monthly
basis;

(2) for access to the daily operations of
the gaming to appropriate tribal officials
who shall also have a right to verify the
daily gross revenues and income made from
any such tribal gaming activity;

(3) for & minimum guaranteed payment to
the Indian tribe that has preference over
the retirement of development and con-
struction costs;
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(4) for an agreed celling for the repay-
ment of development and construction
costs;

(5) for a contract term not to exceed five
years, except that, upon the request of an
Indian tribe, the Chairman may authorize a
contract term that exceeds five years but
does not exceed seven years if the Chalrman
is satisfied that the capital investment re-
quired, and the income projections, for the
particular gaming activity require the addi-
tional time; and

(8) for grounds and mechanisms for termi-
nating such contract, but actual contract
termination shall not require the approval
of the Commission.

(¢)(1) The Chairman may approve a8 man-
agement contract providing for a fee based
upon a percentage of the net revenues of a
tribal gaming activity if the Chairman de-
termines that such percentage fee is reason-
able in light of surrounding circumstances.
Except as otherwise provided in this subsec-
tion, such fee shall not exceed 30 percent of
the net revenues.

(2) Upon the request of an Indian tribe,
the Chairman may approve a management
contract providing for a fee based upon a
percentage of the net revenues of a tribal
gaming activity that exceeds 30 percent but
not 40 percent of the net revenues if the
Chairman is satisfied that the capital in-
vestment required, and income projections,
for such tribal gaming activity require the
additional fee requested by the Indian tribe.

(d) By no later than the date that is 180
days after the date on which a management
contract is submitted to the Chairman for
approval, the Chairman shall approve or
disapprove such contract on its merits. The
Chairman may extend the 180-day perfod by
not more than 90 days {f the Chairman noti-
fies the Indian tribe in writing of the reason
for the extension. The Indian tribe may
bring an action in a United States district
court to compel action by the Chairman if a
contract has not been approved or disap-
proved within the period required by this
subsection.

(e) The Chairman shall not approve any
contract if the Chairman determines that—

(1) any person listed pursuant to subsec-
tion (a)(1)A) of this section—

(A) Is an elected member of the governing
body of the Indian tribe which is the party
to the management contract;

(B) has been or subsequently is convicted
of any felony or gaming offense;

(C) has knowingly and willfully provided
materially Important false statements or in-
formation to the Commission or the Indian
tribe pursuant to this Act or has refused to
respond to questions propounded pursuant
to subsection (a)X2); or

(D) has been determined to be a person
whose prior activities, criminal record if
any, or reputation, habits, and assoclations
pose a threat to the public interest or to the
effective regulation and control of gaming,
or create or enhance the dangers of unsuit-
able, unfair, or fllegal practices, methods,
and activities in the conduct of gaming or
the carrying on of the business and finan.
clal arrangements incidental thereto;

(2) the management contractor has, or
has attempted to, unduly interfere or influ-
ence for its gain or advantage any decision
or process of tribal government relating to
the gaming activity;

(3) the management contractor has delib-
erately or substantially failed to comply
with the terms of the management contract
or the tribal gaming ordinance or resolution
adopted and approved pursuant to this Act;
or
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(4) a trustee, exercising the skill and dili-
gence that a trustee is commonly held to,
would not approve the contract.

(f) The Chairman, after notice and hear-
ing, shall have the authority to require ap-
propriate contract modifications or may
void any contract If he subsequently deter-
mines that any of the provisions of this sec-
tion have been violated.

(g) No management contract for the oper-
ation and management of a gaming activity
regulated by this Act shall transfer or, in
any other manner, convey any interest in
land or other real property, unless specific
statutory authority exlists and unless clearly
specified in writing in said contract.

(h) The authority of the Secretary under
section 2103 of the Revised Statutes (25
U.8.C. 81), relating to management con-
tracts regulated pursuant to this Act, is
hereby transferred to the Commission.

(1) The Commission shall require a poten-
tial contractor to pay a fee to cover the cost
of the investigation necessary to reach a de-
termination required in subsection (e) of
this section.

REVIEW OF EXISTING ORDINANCES AND
CONTRACTS

8Ec. 13. (a) As soon as practicable after
the organization of the Commission, the
Chairman shall notify each Indian tribe or
management contractor who, prior to the
enactment of this Act, adopted an ordinance
or resolution authorizing class II gaming or
class I1I gaming or entered into a manage-
ment contract, that such ordinance, resolu.
tion, or contract, including all collateral
agreements relating to the gaming activity,
must be submitted for his review within
sixty days of such notification, Any activity
conducted under such ordinance, resolution,
contract, or agreement shall be valid under
this Act, or any amendment made by this
Act, unless disapproved under this section.

(b)(1) By no later than the date that is 90
days after the date on which an ordinance
or resolution authorizing class II gaming or
class III gaming is submitted to the Chair-
man pursuant to subsection (a), the Chair-
man shall review such ordinance or resolu-
tion to determine if it conforms to the re-
quirements of section 11i(b) of this Act.

(2) If the Chairman determines that an
ordinance or resolution submitted under
subsection (a) conforms to the requirements
of section 11(b), the Chairman shall ap-
prove it.

(3) If the Chairman determines that an
ordinance or resolution submitted under
subsection (a) does not conform to the re-
quirements of section 11(b), the Chairman
shall provide written notification of neces-
sary modifications to the Indian tribe which
shall have not more than 120 days to bring
such ordinance or resolution into compli-
ance,

(eX1) Within 180 days after the submis-
ston of a management contract, including all
collateral agreements, pursuant to subsec-
tion (a), the Chairman shall subject such
contract to the requirements and process of
gection 12,

(2) If the Chairman determines that a
management contract submitted under sub-
gection (a), and the management contractor
under such contract, meet the requirements
of section 12, the Chairman shall approve
the management contract.

(3) If the Chairman determines that a
contract submitted under subsection (a), or
the management contractor under a con-
tract submitted under subsection (a), does
not meet the requirements of section 12, the
Chairman shall provide written notification
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to the parties to such contract of necessary
modifications and the parties shall have not
more than 120 days to come into compli-
ance, If a management contract has been
approved by the Secretary prior to the date
of enactment of this Act, the partles shall
have not more than 180 days after notifica-
tion of necessary modifications to come into
compliance,

CIVIL PENALTIES

Skec. 14. (a)(1) Subject to such regulations
as may be prescribed by the Commission,
the Chairman shall have authority to levy
and collect appropriate civil fines, not to
exceed $25,000 per violation, against the
tribal operator of an Indlan game or a man-
agement contractor engaged in gaming for
any violation of any provision of this Act,
any regulation prescribed by the Commis-
sion pursuant to this Act, or tribal regula-
tions, ordinances, or resolutions approved
under section 11 or 13,

(2) The Commission shall, by regulation,
provide an opportunity for an appeal and
hearing before the Commission on fines
levied and collected by the Chairman,

(3) Whenever the Commission has reason
to believe that the tribal operator of an
Indian game or a management contractor is
engaged in activities regulated by this Act,
by regulations prescribed under this Act, or
by tribal regulations, ordinances, or resolu-
tions, approved under section 11 or 13, that
may result in the imposition of a fine under
subsection (a)(1), the permanent closure of
such game, or the modification or termina-
tion of any management contract, the Com-
mission shall provide such tribal operator or
management contractor with a written com-
plaint stating the acts or omissions which
form the basis for such belief and the action
or choice of action being considered by the
Commission. The allegation shall be set
forth in common and concise language and
must specify the statutory or regulatory
provisions alleged to have been violated, but
may not consist merely of allegations stated
in statutory or regulatory language,

(b)(1) The Chairman shall have power to
order temporary closure of an Indian game
for substantial violation of the provisions of
this Act, of regulations prescribed by the
Commission pursuant to this Act, or of
tribal regulations, ordinances, or resolutions
approved under section 11 or 13 of this Act.

(2) Not later than thirty days after the is-
suance by the Chairman of an order of tem-
porary closure, the Indian tribe or manage-
ment contractor involved shall have a right
to & hearing before the Commission to de-
termine whether such order should be made
permanent or dissolved. Not later than sixty
days following such hearing, the Commis-
sion shall, by a vote of not less than three of
its members, decided whether to order a
permanent closure of the gaming operation.

(c) A decislon of the Commission to give
final approval of a fine levied by the Chalir-
man or to order a permanent closure pursu-
ant to this section shall be appealable to the
appropriate Federal district court pursuant
to chapter 7 of title 6, United States Code.

(d) Nothing in this Act precludes an
Indian tribe from exercising regulatory au-
thority provided under tribal law over a
gaming establishment within the Indian
tribe's jurisdiction if such regulation is not
inconsistent with this Act or with any rules
or regulations adopted by the Commission.

JUDICIAL REVIEW

Sec. 15. Declsions made by the Commis-
sion pursuant to sections 11, 12, 13, and 14
shall be final agency declsions for purposes
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of appeal to the appropriate Federal district
court pursuant to chapter 7 of title 5,
United States Code,

SUBPOENA AND DEPOSITION AUTHORITY

Skc. 16. (a) By a vote of not less than two
members, the Commission shall have the
power to require by subpoena the attend-
ance and testimony of witnesses and the
production of all books, papers, and docu-
ments relating to any matter under consid-
eration or investigation. Witnesses so sum-
moned shall be paid the same fees and mile-
age that are pald witnesses in the courts of
the United States.

(b) The attendance of witnesses and the
production of books, papers, and documents,
may be required from any place in the
United States at any designated place of
hearing. The Commission may request the
Secretary to request the Attorney General
to bring an action to enforce any subpoena
under this section,

(c) Any court of the United States within
the jurisdiction of which an inquiry is car-
ried on may, in case of contumacy or refusal
to obey a subpoena for any reason, issue an
order requiring such person to appear
before the Commission (and produce books,
papers, or documents as so ordered) and
give evidence concerning the matter in ques-
tion and any failure to obey such order of
the court may be punished by such court as
a contempt thereof.

(d) A Commissioner may order testimony
to be taken by deposition in any proceeding
or investigation pending before the Commis-
sion at any stage of such proceeding or in-
vestigation. Such depositions may be taken
before any person designated by the Com-
mission and having power to administer
oaths, Reasonable notice must first be given
to the Commission in writing by the party
or his attorney proposing to take such depo-
sition, and, in cases in which a Commission-
er proposes to take a deposition, reasonable
notice must be given. The notice shall state
the name of the witness and the time and
place of the taking of his deposition. Any
person may be compelled to appear and
depose, and to produce books, papers, or
documents, in the same manner as witnesses
may be compelled to appear and testify and
produce like documentary evidence before
the Commission, as hereinbefore provided.

(e) Every person deposing as herein pro-
vided shall be cautioned and shall be re-
quired to swear (or affirm, if he so requests)
to testify to the whole truth, and shall be
carefully examined., His testimony shall be
reduced to writing by the person taking the
deposition, or under his direction, and shall,
after it has been reduced to writing, be sub-
scribed by the deponent. All depositions
shall be promptly filed with the Commis-
sion,

(f) Witnesses whose depositions are taken
as authorized in this section, and the per-
sons taking the same, shall severally be enti-
tled to the same fees as are paid for like
services In the courts of the United States.

INVESTIGATIVE POWERS

Sec. 17. (a) Except as provided in subsec-
tion (b), the Commission shall preserve any
and all information received pursuant to
this Act as confidential pursuant to the pro-
visions of paragraphs (4) and (7) of section
552(b) of title 5, United States Code.

(b) The Commission shall, when such in-
formation indicates a violation of Federal,
State, or tribal statutes, ordinances, or reso-
lutions, provide such information to the ap-
propriate law enforcement officials,

(¢) The Attorney General shall investigate
activities associated with gaming authorized
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by this Act which may be a violation of Fed-
eral law,

COMMISSION FUNDING

Skec, 18, (aX1) The Commission shall es-
tablish a schedule of fees to be paid to the
Commission annually by each class II
ia.;nlng activity that i{s regulated by this

ct.

(2)(A) The rate of the fees imposed under
the schedule established under paragraph
(1) shall be—

(1) no less than 0.5 percent nor more than
2.6 percent of the first $1,600,000, and

(ii) no more than 5 percent of amounts in
excess of the first $1,600,000,

of the gross revenues from each activity reg-
ulated by this Act.

(B) The total amount of all fees imposed
during any fiscal year under the schedule
established under paragraph (1) shall not
exceed $1,500,000.

(3) The Commission, by a vote of not less
than three of its members, shall annually
adopt the rate of the fees authorized by this
gection which shall be payable to the Com-
mission on a quarterly basis.

(4) Failure to pay the fees imposed under
the schedule established under paragraph
(1) shall, subject to the regulations of the
Commission, be grounds for revocation of
the approval of the Chairman of any li-
cense, ordinance, or resolution required
under this Act for the operation of gaming.

(6) To the extent that revenue derived
from fees imposed under the schedule estab-
lished under paragraph (1) are not expend-
ed or committed at the close of any fiscal
year, such surplus funds shall be credited to
each gaming activity on a pro rata basis
against such fees imposed for the succeed-
ing year.

(8) For purposes of this section, gross rev-
enues shall constitute the annual total
amount of money wagered, less any
amounts paid out as prizes or paid for prizes
awarded and less allowance for amortization
of capital expenditures for structures.

(b)(1) The Commission, in coordination
with the Secretary and in conjunction with
the fiscal year of the United States, shall
adopt an annual budget for the expenses
and operation of the Commission,

(2) The budget of the Commission may in-
clude a request for appropriations, as au-
thorized by section 18, in an amount equal
the amount of funds derived from assess-
ments authorized by subsection (a) for the
fiscal year preceding the fiscal year for
which the appropriation request is made,

(3) The request for appropriations pursu-
ant to paragraph (2) shall be subject to the
approval of the Secretary and shall be in-
cluded as a part of the budget request of the
Department of the Interior.

AUTHORIZATION OF APPROPRIATIONS

Skc, 19. (a) Subject to the provisions of
section 18, there are hereby authorized to
be appropriated such sums as may be neces-
sary for the operation of the Commission.

(b) Notwithstanding the provislons of sec-
tion 18, there are hereby authorized to be
appropriated not to exceed $2,000,000 to
fund the operation of the Commission for
each of the fiscal years beginning October 1,
1988, and October 1, 1989,

GAMING ON LANDS ACQUIRED AFTER ENACTMENT
OF TH18 ACT

SEec. 20. (a) Except as provided in subsec-
tion (b), gaming regulated by this Act shall
not be conducted on lands acquired by the
Secretary in trust for the benefit of an
Indian tribe after the date of enactment of
this Act unless—
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(1) such lands are located within or con-
tiguous to the boundaries of the reservation
of the Indian tribe on the date of enactment
of this Act; or

(2) the Indian tribe has no reservation on
the date of enactment of this Act and—

(él) such lands are located in Oklahoma
and—

(1) are within the boundaries of the Indian
tribe’'s former reservation, as defined by the
Secretary, or

(i) are contiguous to other land held in
trust or restricted status by the United
States for the Indian tribe in Oklahoma; or

(B) such lands are located in a State other
than Oklahoma and are within the Indian
tribe’s last recognized reservation within the
State or States within which such Indian
tribe {s presently located.

(b)(1) Subsection (a) will not apply when—

(A) the Secretary, after consultation with
the Indian tribe and appropriate State and
local officials, including officials of other
nearby Indian tribes, determines that a
gaming establishment on newly acquired
lands would be In the best interest of the
Indian tribe and its members, and would not
be detrimental to the surrounding commu-
nity, but only if the Governor of the State
in which the gaming activity is to be con-
ducted concurs in the Secretary’s determi-
nation; or

(B) lands are taken into trust as part of—

(1) a settlement of a 1and claim,

(i) the initlal reservation of an Indian
tribe acknowledged by the Secretary under
the Federal acknowledgment process, or

(1if) the restoration of lands for an Indian
tribe that is restored to Federal recognition.

(2) Subsection (a) shall not apply to—

(A) any lands involved in the trust peti-
tion of the St. Croix Chippewa Indians of
Wisconsin that is the subject of the action
filed in the United States District Court for
the District of Columbia entitled St. Croix
Chippewa Indians of Wisconsin v. United
States, Civ. No. 86-2278, or

(B) the interests of the Miccosukee Tribe
of Indians of Florida in approximately 26
contiguous acres of land, more or less, in
Dade County, Florida, located within one
mile of the intersection of State Road Num-
bered 27 (also known as Krome Avenue) and
the Tamiami Trail,

(3) Upon request of the governing body of
the Miccosukee Tribe of Indians of Florida,
the Secretary shall, notwithstanding any
other provision of law, accept the transfer
by such Tribe to the Secretary of the inter-
ests of such Tribe in the lands described in
paragraph (2)(B) and the Secretary shall de-
clare that such interests are held in trust by
the Secretary for the benefit of such Tribe
and that such interests are part of the reser-
vation of such Tribe under sections 5 and 7
of the Act of June 18, 1934 (48 Stat. 085; 26
U.S.C. 465, 467), subject to any encum-
brances and rights that are held at the time
of such transfer by any person or entity
other than such Tribe. The Secretary shall
publish in the Federal Register the legal de-
scription of any lands that are declared held
in trust by the Secretary under this para-
graph,

(¢) Nothing in this section shall affect or
diminish the authority and responsibility of
the Secretary to take land into trust.

(dX1) The provisions of the Internal Rev-
enue Code of 1986 (including sections 1441,
3402(q), 6041, and 60501, and chapter 35 of
such Code) concerning the reporting and
withholding of taxes with respect to the
winnings from gaming or wagering oper-
ations shall apply to Indian gaming oper-
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ations conducted pursuant to this Act, or
under a Tribal-State compact entered into
under section 11(d)(3) that is in effect, in
the same manner as such provisions apply
to State gaming and wagering operations,

(2) The provisions of this subsection shall
apply notwithstanding any other provision
of law enacted before, on, or after the date
of enactment of this Act unless such other
provision of law specifically cites this sub-
section.

DISSEMINATION OF INFORMATION

SEec. 21, Consistent with the requirements
of this Act, sections 1301, 1302, 1303 and
1304 of title 18, United States Code, shall
not apply to any gaming conducted by an
Indian tribe pursuant to this Act.

SEVERABILITY

Sec. 22. In the event that any section or
provision of this Act, or amendment made
by this Act, is held invalid, it is the intent of
Congress that the remaining sections or pro-
visions of this Act, and amendments made
by this Act, shall continue in full force and
effect.

CRIMINAL PENALTIES

Sec. 23. Chapter 53 of title 18, United
States Code, Is amended by adding at the
end thereof the following new sections:

“§ 1166, Gambling in Indian country

“(a) Subject to subsection (¢), for purposes
of Federal law, all State laws pertalning to
the licensing, regulation, or prohibition of
gambling, including but not limited to crimi-
nal sanctions applicable thereto, shall apply
in Indian country in the same manner and
to the same extent as such laws apply else-
where in the State,

‘(b) Whoever in Indian country is guilty
of any act or om!ssion involving gambling,
whether or not conducted or sanctioned by
an Indian tribe, which, although not made
punishable by any enactment of Congress,
would be punishable if committed or omit-
ted within the jurisdiction of the State in
which the act or omission occurred, under
the laws goverring the licensing, regulation,
or prohibition of gambling in force at the
time of such act or omission, shall be gullty
of a like offense and subject to a like pun-
ishment.

“(¢) For the purpose of this section, the
term ‘gambling’ does not include—

“(1) class I gaming or class II gaming reg-
ulated by the Indian Gaming Regulatory
Act, or

“(2) class III gaming conducted under a
Tribal-State compact approved by the Sec-
retary of the Interior under section 11(dX8)
of the Indian Gaming Regulatory Act that
is in effect.

“(d) The United States shall have exclu-
sive jurisdiction over criminal prosecutiong
of violations of State gambling laws that are
made applicable under this section to Indian
country, unless an Indian tribe pursuant to
a Tribal-State compact approved by the Sec-
retary of the Interior under section 11(d)8)
of the Indlan Gaming Regulatory Act, or
under any other provision of Federal law,
has consented to the transfer to the State
of criminal jurisdiction with respect to gam-
bling on the lands of the Indian tribe.

“§ 1167, Theft from gaming establishments on

Indian lands

“(a) Whoever abstracts, purloins, willfully
misapplies, or takes and carrles away with
intent to steal, any money, funds, or other
property of a value of $1,000 or less belong-
ing to an establishment operated by or for
or licensed by an Indlan tribe pursuant to
an ordinance or resolution approved by the
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National Indlan Gaming Commission shall
be fined not more than $100,000 or be im-
grisoned for not more than one year, or
oth.

“(b) Whoever abstracts, purloins, willfully
misapplies, or takes and carries away with
intent to steal, any money, funds, or other
property of a value in excess of $1,000 be-
longing to a gaming establishment operated
by or for or licensed by an Indian tribe pur-
suant to an ordinance or resolution ap-
proved by the National Indian Gaming
Commission shall be fined not more than
$260,000, or imprisoned for not more than
ten years, or both.

“§ 1168, Theft by officers or employers of gaming
establishments on Indian lands

“(a) Whoever, being an officer, employee,
or individual licensee of a gaming establish-
ment operated by or for or licensed by an
Indian tribe pursuant to an ordinance or
resolution approved by the National Indian
Gaming Commission, embezzles, abstracts,
purloins, willfully misapplies, or takes and
carrles away with intent to steal, any
moneys, funds, assets, or other property of
such establishment of a value of $1,000 or
less shall be fined not more than $250,000
and be imprisoned for not more than five
years, or both;

‘(b) Whoever, being an officer, employee,
or individual licensee of a gaming establish-
ment operated by or for or licensed by an
Indian tribe pursuant to an ordinance or
resolution approved by the National Indian

.Gaming Commission, embezzles, abstracts,
purloins, willfully misapplies, or takes and
carries away with Intent to steal, any
moneys, funds, assets, or other property of
such establishment of a value in excess of
$1,000 shall be fined not more than
$100,000,000 or imprisoned for not more
than twenty years, or both.”.

CONFORMING AMENDMENT

Sec. 24. The table of contents for chapter
63 of title 18, United States Code, is amend-
;ad by adding at the end thereof the follow-
ng:

“1166, Gambling in Indian country.

“1167. Theft from gaming establishments
on Indian lands.

“1168. Theft by officers or employees of
gaming establishmenis on
Indian lands.”.

Mr. INOUYE. Mr. President, I move
to reconsider the vote by which the
bill, as amended, was passed.

Mr. EVANS. I move to lay that
motion on the table,

The motion to lay on the table was
agreed to.

EXECUTIVE CALENDAR

Mr. BYRD. Mr. President, I ask the
distinguished Republican leader
whether or not the following calendar
orders on the Executive Calendar have
been cleared on his side: under Inter-
national Banks on page 3, Calendar
Order No. 843, and then the nomina-
tion on page 4, all the nominations on
page 5, and the nomination on page 6.

Mr. DOLE. Yes, each of those nomi-
nations have been cleared on this side.

Mr. BYRD. Mr, President, I thank
my friend.

I ask unanimous consent that the
Senate go into executive session to
consider the nominations under new
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reports on page 3 under International
Banks, going through pages 4, 5 and 6,
and that the nominations be consid-
ered en bloc, agreed to en bloc, the
motion to reconsider en bloc be laid on
the table, Senators' statements, if
there be such, be included in the
Recorp at the appropriate places as
though read, and that the President
be immediately notified of the confir-
mation of the nominees, and the
Senate return to legislative session.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The nominations considered and
confirmed en bloc are as follows:

INTERNATIONAL BANKS

W. Allen Wallls, of New York, to be
United States Alternate Governor of the
International Bank for Reconstruction and
Development for a term of five years; and
United States Alternate Governor of the
Inter-American Development Bank for a
term of five years. (Reappointments).

UNITED NATIONS

Vernon A. Walters, of Florida, to be a
Representative of the United States of
America to the Forty-third Session of the
General Assembly of the United Nations.

The following-named person to be a Rep-
resentative of the United States of America
to the Forty-third Session of the General
Assembly of the United Nations: Pearl
Bailey, of Arizona.

The following-named person to be an Al-
ternative Representative of the United
States of America to the Forty-third Session
of the General Assembly of the United Na-
tions: Noel Gross, of New Jersey.

The following-named person to be an Al-
ternative Representative of the United
States of America to the Forty-third Session
of the General Assembly of the United Na-
tions: Lester B, Korn, of California.

The following-named person to be an Al-
ternative Representative of the United
States of America to the Forty-third Session
of the General Assembly of the United Na-
tions: Hugh Montgomery, of Virginia.

Patricia Mary Byrne, of Ohio, to be an Al-
ternative Representative of the United
States of America to the Forty-third Session
olf the General Assembly of the United Na-
tions,

The following-named persons to be Repre-
sentatives and an Alternative Representa-
tive of the United States of America to the
Forty-third Sesslon of the General Assem-
bly of the United Nations:

Representatives:

Rudy Boschwitz, United States Senator
from the State of Minnesota.

Christopher J. Dodd, United States Sena-
tor from the State of Connecticut.

Alternate Representative: Arthur
Schneler, of New York.

INTERNATIONAL ATOMIC ENERGY AGENCY

Joseph P, Salgado, of California, to be the
Representative of the United States of
America to the Thirty-second Session of the
General Conference of the International
Atomic Energy Agency.

Lando W. Zech, of Virginia, to be an Alter-
native Representative of the United States
of America to the Thirty-second Session of
the General Conference of the Internation-
al Atomic Energy Agency.

The following-named person to be an Al-
ternative Representative of the United
States of America to the Thirty-second Ses-



