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ESTABLISHING FEDERAL STANDARDS AND REGULATIONS FOR THE CON-
DUCT OF GAMING ACTIVITIES ON INDIAN RESERVATIONS AND LANIS,
AND FOR OTHER PURPOSES

Marci 10, 1956 —Committed to the Committee of the Whele Heuse on the State of
the Union and ordered to be printed

Mr. UpaLL, from the Committee on Interior and Insular Affairs,
submitted the following

REPORT

together with
SUPPLEMENTAL AND DISSENTING VIEWS

'To accompany H.R. 1920}

{Including cost estimate of the Congressionol Budget Office]

The Committee on Interior and Insular Affairs, to whom was re-
ferred the bill (H.R. 1920) to establish Federal standards and regu-
lations for the conduct of gaming activitics on Indian reservations
and lands, and for other purposes, having considered the same,
report favorably thereon with an amendment and recommend that
the bill as amended do pass.

The amendment is as follows:

Page 1, line 3, strike all after the enacting clause ond ingert the
following in lieu thereof:

Thot this Act moy be cited s the “Indian Gaming Hegulntory Act™.
Suc. 2. (ta) The Congress finds that-—

(1) numerous Indinn tribes hove become cagagod in or hove Neensed guming
activities on Indinn lands as 0 means of gencroting tribal governmental reves
nue;

(23 Indian tribes hnve the oxclusive right o regulste gaming aclivily on
Indinn innds which is not speciftcally prohibited by Federal law and which s
conducted within o Stote which does not, a5 o matter of criminol law and public
policy, prohibit such gaming aclivily;

{3) there are no existing stntutes which require approval of monagement con.
tracis dealing with Indion goming;

142 existing Federal law does not provide clear standnrds or vegulntions nooes-
sory to insure the orderly conduct of gaming activities un tndian lands,

ﬂgl o principal gool of Federal Indinn policy Is to premote 1eibo) econcmic do
velopment, tribal sell-sulliclency, and strong tribal governmoent; and
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(6) tribal operation and licensing of gaming activities is a legitimate means of
generating revenues.

(b) The Congress declares that the establishment of Federal standards for gaming
activity on Indian lands and a National Indian Gaming Commission are necessary
to meet the concerns regarding gaming activities and to protect such activities as a
means of generating tribal revenue.

Sec. 3. (a) Except as provided in subsection (b), Class Il and [Il gaming regulated
by this Act shall be unlawful on any lands acquired by the Secretary, under any
existing authority, in trust for the benefit of any Indian tribe after December 4,
1985, if such lands are located outside the boundaries of such tribe’s reservation.

() Subsection (a) shall not apply if the Indian tribe requesting the acquisition of
such lands in trust obtains the concurrence of the Governor of the State, the State
legislature, and the governing bodies of the county and municipality in which such
lands are located.

Skc. 4. Provisions of the Internal Revenue Code of 1954, as amended, concerning
the taxation and the reporting and withholding of taxes pursuant to the operation
of a gambling or wagering operation shall apply to the operations in accord with the
Indian Gaming Regulatory Act the same as they apply to State operations.

SEc. 5. (a) There is established within the Department of the Interior an independ-
ent commission to be known as the National Indian Gaming Commission.

(bX1) The Commission shall be composed of eight members as {ollows:

(A) a Chairman who shall serve full-time and who shall be appointed by, and
serve at the pleasure of, the Secretary;

(B} a member to be selected by the Attorney General and appointed by the
Secretary;

(C) five members, at least three of whom shal! be enrolled members of Feder-
ally recognized tribes, to be appointed by the Secretary from a list of not less
than ten nor more than twenty candidates submitted and approved by a majori-
ty of the tribes then engaged in or regulating gaming activities; and

(D)} one member appointed by the Secretary after consultation with appropri-
ate organizations or entities, who shall represent the interest of the States.

{2) Noi more than four members of the Commission shall be of the same political
party.

(8XA) Except for the Chairman and except as otherwise provided in this para-
graph, members shall be appointed for terms of three years.

(B) Of the members first appointed—

(i) the member appointed pursuant to paragraph (1XB} and two of the mem-
bers appo&nted pursuant to paragraph (1XC) shall be appointed for a term of two
years; an

(ii) the remaining members appointed pursuant to paragraph (1XC) and (1XD)
shall be appointed for a term of three years.

(4) Any individual who—

(A) has been convicted of a feiony or gaming offense;

(B) has any management responsibility in any gaming activity regulated pur-
suant to this Act; or

(C) has a financial interest in, or management responsibility for, any manage-
ment contract approved pursuant to section 12 of this Act

shall not be eligible for appointment to, or to continue service on, the Commission.

(8) Except for the Chairman, a member of the Comrission may be removed for
good cause by a majority vote of the remaining members subject to the approva! of
the Secretary or, in the case of a member appointed pursuant to paragraph (1XB),
the Attorney General. .

{cX1) Vacancies occurring on the Commission as a result of the expiration of the
terms of appointment shall be filled in the same manner as the original appoint-
ment. A member may serve after the expiration of his term until his successor has
been appointed.

(2) Other vacancies occurring on the Commission shall be filled by a majority vote
of the Commission and members so appointed shall serve the remainder of the
terms for which his predecessor was appointed.

(d) Five members of the Commission shall constitute a quorum.

(e) The Commission shall select, by majority vote, one of the members to serve as
Vice-Chairman who shall serve as Chairman during meetings of the Commission in
the absence of the Chairman.

(f) The Commission shall meet at the call of the Chairman or a majority of its
members. ; .

{(gX1) The Chairman of the Commission may be paid at a rate equal to that of
Level V of the Executive Schedule (56 U.8.C. 5316).
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(2) Except as provided in paragraph (3), the other members of the Commiission
may each be paid at a rate equal to the daily equivalent of the maximum annual
rate of basic pay in effect for grade GS-18 of the General Schedule (5 U.S.C. 5332)
for each day, including travel time, during which they are engaged in the actual
performance of duties vested in the Commission.

t3) Members of the Commission who are full-time officers or employees of the
United States shali receive no additional pay by reason of their service on the Com-
mission.

() All members may be reimbursed for travel, subsistence, and other necessary
expenses incurred by them in the performance of their duties.

Sec. 6. (a) The Chairman of the Commission shall have the exciusive power—

(1) to approve tribal ordinances or resolutions regulating Class 11 gaming as
provided in section 11(b),

(2) to approve management contracts for Class Il and 11l gaming as provided
in section 12; and

(3 to Select. appoint, and supervise the staff of the Commission as provided in
section 8.

(b) The Chairman shall have power, subject to the approval of the Commission—

(D) to appoint a General Counsel of the Commission;

(2) to promulgate regulatory schemes for Class Il gaming as provided in sec-
tion 11(c); and

(3] to issue orders of temporary closure of gaming activities as provided in sec-
tion 14(b).

{c) The Chairman shall have power, subject to an appeal to the Commission—

(1) to approve or disapprove tribal ordinances or resolutions and licenses for
Class Il gaming as provided in section 11(c); and

(2) to levy and collect civil fines as provided in section 14(a).

{d} The Chairman shall have such other powers as may be delegated by the Com-
mission.

Sec. 7. {a) The Commission shall have specific power, not subject to delegation—

(1) upon the recommendation of the Chairman, to approve the annual budget
of the Commission as provided in section 17;

{2) to adopt regulations for the assessment and collection of civil fines as pro-
vided in section 14(aj;

(3) by a vote of not less than five members. to adopt the annual assessment as
provided in section 17;

(4) by a vote of not less than five members, to authorize the Chairman to
issue subpoenas as provided in section 15; and

(5) by a vote of not less than five members and after a full hearing, to make
permanent a temporary order of the Chairman closing a gaming activity as pro-
vided in section 14(b).

(b} The Commission shall have power—

{1} to monitor Indian gaming activities on a continuing basis;

(2) to inspect and examine all premises where Indian gaming is conducted;

(3) to conduct or cause to be conducted such background investigations as may
be necessary;

(4} to demand access to and inspect, examine, photocopy, and audit all papers,
books, and records respecting gross income of a gaming activity and all other
matters necessary to the enforcement of this Act,;

(5} to use the United States mails in the same manner and under the same
conditions as other departments and agencies of the United States;

(6) to procure supplies, services, and property by contract in accordance with
applicable Federal laws and regulations;

(7) to enter into contracts with Federal, State, tribal and private entities for
activities necessary to the discharge of the duties of the Commission;

(8) to hold such hearings, sit and act at such times and places, take such testi-
mony, and receive such evidence as the Commission deems appropriate;

(9) to administer oaths or affirmations to witnesses appearing before the Com-
mission; and

(10) to establish and implement such other standards, guidelines, and regula-
{;)ilonls as it deems appropriate not inconsistent with this Act and other applica-

e law.

Sec. 8. {a) The Chairman, with the approval of the Commission, shall appoint a
General Counsel to the Commission who shall have a background in Indian affairs.
The General Counsel may be paid at the annual rate of basic pay payable for GS-18
of the General Schedule (5 U.S.C. 5332).
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(b) The Chairman shall appoint other staff of the Commission without regard to
the provisions of title 5, United States Code, governing appointments in the competi-
tive service. Such stafi may be ‘;mid without regard to the provisions of chapter 51
and subchapter IlI of chapter 53 of such title relating to classification and General
Schedule pay rates, except that no individual so appointed may receive pay in
excess of the annual rate of basic pay payable for GS-17 of the General Schedule
under section 5332 of that title.

{¢) The Commission may procure temporary and intermittent services under sec-
tion 310%tb) of title 5, United States Code, but at rates for individuals not to exceed
the daily equivalent of the maximum annual rate of basic pay payable for G5-18 of
the Genera) Schedule.

(d) Upon the request of the Chairman, the head of any Federal agency is author-
ized to detail any of the personnel of such agency to the Commission to assist the
Fommission in carrying out its duties under this Act, unless otherwise prohibited by
aw.

(e) The Secretary or Administrator of General! Services shall provide to the Com-
mission on a reimburseable basis such administrative support services as the Com-
mission may request.

Sec. 9. Tie Comtnission may secure directly from any department or agency of
the United States information necessary to enable it to carry out this Act. Upon the
request of the Chairman the head of such department or agency shall furnish such
information to the Commission, unless otherwise prohibited by law.

Sec. 10. The Secretary shall promptly appoint the members of the Commission, as
provided in section 5 of this Act, and shall provide staff and support assistance to
enable the Commission to meet and organize as soon as practicable thereafter.

Sec. 11. (a}1l) Class I gaming shall be within the exclusive jurisdiction of the
Indian tribes and shall not be subject to ti e provisicns of this Act.

(2XA) Except as provided in subparagraph (B) and (C), Indian tribes may engage
in, or license and regulate, Class Il or Class 111 gaming activity on Indian lands if
the governing body of the Indian tribe adopts an ordinance or resolution to that
effect which is approved by the Commission pursuant to subsection (b} or (c) of this
section. Licenses are required for each place, facility, or location of Class 1! or Class
IIl1 gaming activities.

(B) Subparagraph (A) shall not apply with respect to an Indian tribe if—

(i) a gaming activity is specifically prohibited on Indian lands by Federal law;
or

(ii) such gaming activity is prohibited by the State within which such tribe is
located as a matter of State public policy and criminal law.

(C) Subparagraph (A) shall not apply to gaming on Indian lands located within the
State of Nevada.

(bX1) An Indian tribe may engage in, or license and regulate, Class II gaming ac-
tivity on the Inaian lands of such tribe if the governing body of the tribe adopts an
ordinance or resolution which is approved by the Chairman.

(2) The Chairman shall approve any tribal ardinance or resolution concerning the
conduct, licensing, or regulation of Class II gaming activity on the Indian lands of
such tribe if such ordinance or resolution provides that—

{A) except as provided in paragraph (3), the Indian tribe itself shall have the
sole proprietary interest and responsibility for the conduct of any gaming activi-
ty;

{B) net revenues from any tribal gaming activity are not to be used for pur-
poses other than—

(i) to fund tribal government operations or programs;

(ii) to provide for the general welfare of the Indian tribe and ‘ts members;

(1i1) to promote tribai economic development;

(iv) to donate to charitable organizations; or

(v) to help fund operations of local government agencies;
Provided, That, if such net revenues are directly or indirectly used for per
capita payments to tribal members, those payments are subject to Federal tax.

_(C) annual outside independent audits of the gaming activity will be cbtained

by the Indian tribe and made available to the Commission;

(D) all contracts for supplies, services, or concessions for a contract amount in
excess of $25,000 annually, except contracts for professional legal or accounting
services, relating to such gaming activity shall be subject to such independent
audits; and

(E) the construction and maintenance of the gaming facility, and the oper-
ation of that gaming activity, is conducted in a manner which adequately pro-
tects the environment and the public health and safety.
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(3t A tribal ordinance or resolution may provide for the licensing or regulation of
Class II gaming activities owned by individuals or entities other than the Indian
tribe, except that the tribal licensing requirements shall be at least as restrictive as
those established by State law governing similar gaming within the jurisdiction of
the State within which such tribe is located. No individua) or entity, other than the
tribe, shall be eligible to receive a tribal license to own a Class Il gaming activity
within the tribe's jurisdiction if such individual or entity would not be eligible to
éeceive a State license to conduct the same activity within the jurisdiction of the

tate,

(4) Not later than oine hundred and sixty days after the submission of any tribal
gaming ordinance or resolution, the Chairman shall approve such ordinance or reso-
fution if it meets the requirements of this subsection. Any such ordinance or resolu-
tion not acted upon at the end of that one hundred and sixty day period shall be
deemed to have been approved by the Chairman.

(cX1) An Indian tribe may engage in, or license and reguiate, Class Il gaming ac-
tivity on the Indian lands of such tribe if the governing body of the tribe adopts an
ordinance or resolution which meets the requirements of this subsection and which
is approved by the Chairman.

(2) The Commission shall adopt comprehensive gaming regulations for Class 111
gaming. Such regulations shall be identical to that provided for the same or similar
(giamir{:lg activity by the State within which such Indian gaming activity is to be con-

ucted.

(3) Where any State law or regulation adopted by the Commission pursuant to
paragraph (2) involve criminal penalties for violation thereof, such criminal penal-
ties shail be enforceable by—

{A) the State where such State has the requisite criminal jurisdiction over
Indian reservations pursuant to Public Law 83-280, or

(B) by the United States pursuant to the Assimilative Crimes Act (18 U.S.C.
13),

gs if such criminal penalties were part of the criminal/prohibitory laws of such
tate.

(4) The Chairman shall approve a tribal ordinance or resolution relating to the
conduct of Class III gaming activity and shall issue a license to engage in such activ-
ity if the ordinance or resolution meets the requirements of subsection (b) (2) and (31
of this section and conforms to the regulations adopted by the Commissien pursuant
to paragraph (2) of this subsection.

(5) Prior to approving a license pursuant tg¢ this subsection, the Chairman shall
prepare and take into consideration an analysis of the prospects for the proposed
gaming activity to operate in a profitable and economically sound manner. The
analysis shall, as a minimum, include:

(A) a summary of the capital outlays needed to begin operations and the long-
term financing requirements;

(B) the financing method and proof of availability of financing;

(C) the impact of granting a license on both the tribal and nearby non-Indian
communities; and

(D) the ability of the licensee to monitor and insure that gaming operations
are conducted in a fair and safe manner.

Sec. 12. (a) Subject to the approval of the Chairman, an Indian tribe may enter
into a management contract for the operation and management of a Class Il or Il
gaming activity, except that, before approving such contract, the Chairman shall re-
quire and obtain the following information:

(1) The name, address, and other additional pertinent background information
on each person or entity (including individuals comprising such entity) having a
financial interest in, or management responsibility for, such contract, or, in the
case of a corporation, those individuals who serve on the Board of Directors of
such corporation and each of its stockholders who hold (directly or indirectly}
fen percent or more of its issued and outstanding stock;

(2) a description of any previous experience which each person listed pursuant
to paragraph (1) has had with other gaming contracts with Indian tribes or with
the gaming industry generally, including specifically the name and address of
any licensing or regulatory agency with which such person has had contact re-
lating to gaming; and

(3) a complete financial statement of each person listed pursuant to para-
graph (1).

(b) Any management contract entered into pursuant to this section shall specifi-
cally provide—
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(1) that adequate accounting procedures are maintained and that verifiable
financial reports are prepared by or provided to the tribal governing body on a
monthly basis;

(2) that appropriate tribal officials shall have reasonable access to the daily
operations of the gaming activity and shall have the right to verify the daily
income made from any such tribal gaming activity;

(3} for a minimum guaranteed payment to the Indian tribe that has prefer.
ence over the retirement of development and construction costs;

(4) for an agreed ceiling for the repayment of development and construetion
costs;

(561 that the term of the contract shall not exceed five years; and

{6) for grounds and mechanisms for terminating such contract; Provided, That
contract termination shall not require the approval of the Commission.

(c) The Chairman may approve a management contract providing for a fee based
upon a percentage of the net revenues of a tribal gaming activity if he determines
that such percentage fee is reasonable in light of surrounding circumstances, but in
no event shall such fee exceed forty percent of the net revenues.

(d) Not {ater than one hundred and twenty days after the submission of a con-
tract, the Chairman shall approve or disapprove such contract on its merits. Any
such contract not acted upon at the end of such time shall be deemed to have been
approved by the Chairman.

(e) The Chairman shall not approve any contract where he determines that:

(1) any person listed pursuant to paragraph (aX1) of this section—

(A) is an elected member of the governing body of the Indian tribe which
is the party to the management contract;

(B) has been or subseguently is convicted of any felony or gaming offense;

(C) has knowingly and willfully provided materially important false state-
ment or information to the Commission or the tribe pursuant to this Act; or

{D) has been determined to be a person whose prior activities, criminal
record if any, or reputation, habits and associations pose a threat to the
public interest or to the effective regulation and control of gaming, or
create or enhance the dangers of unsuitable, unfair or illegal practices,
methods and activities in the conduct of gaming or the carrying on of the
business and financial arrangements incidental thereto;

(2) the management contractor has, or has attempted to, unduly interfere or
influence for its gain or advantage any decision or process of tribal government
relating to the gaming activity;

(3) the management contractor has deliberately or substantially failed to
comply with the terms of the management contract or the tribal gaming ordi-
nance or resolution adopted and approved pursuant to this Act, or

(4) a trustee exercising the skill and diligence that a trustee is commonly held
to would not approve the contract.

(h The Chairman, after notice and hearing, shall have the authority to require
appropriate contract modifications or may void any contract if he subsequently de-
termines that any of the provisions of this section have been violated.

(g) No management contract for the operation and management of a Class Il and
II1 gaming activity shall transfer or, in any other manner, convey any interest in
land or otier real property unless clearly specified in writing in said contract.

Sec. 13. (a) As soon as practicable after the organization of the Commission, the
Chairman shall notify each Indian tribe or management contractor who, prior to
the enactment of this Act, adopted an ordinance or resolution authorizing Class II
or III gaming or entered into a management contract, that such ordinance, resolu-
tion, or contract must be submitted for his review within sixty days of such notifica-
tion,

(bX1) Within ninety days after the submission of an ordinance or resolution au-
thorizing Class II gaming pursuant to subsection (a), the Chairman shall review
such ordinance to determine if it conforms to the requirement of section 11(b) of this
Act.

{2) If he determines that such ordinance or resolution conforms to section 11(b), he
shall approve it.

{3) If he determines that such ordinance or resolution dees not conform to the re-
quirements of section 11(b), he shall provide written notification of necessary modifi-
cations to the Indian tribe which shall have not more than one hundred and twenty
days to come into compliance. )

(cX1) Within ninety days after the adoption by the Commission of a Class I1I regu-
latory scheme governing the type of gaming involved in a Class III ordinance or res-
olution submitted pursuant to subsection (a), the Chairman shall review such ordi-
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nance or resolution to determine if it conforms to such regulatory scheme and the
appropriate requirements of section {1(bi of this Act.

(2) I he determines that such ordinance or resolution conforms to such regulatory
scheme nnd to the requirements of section 11(b), he shall approve it and issue any
necessary license,

(3} If he determines that such ordinance or resolution does not conform to such
regulatory scheme and to the requirements of section 11tb), he shall provide written
notification of necessary modification to the Indian tribe which shall have not more
than one hundred and twenty days to come into compliance.

{dX1) Within one hundred and eighty days after the submission of a management
contract pursuant to subsection (a), the Chairman shall subject such contract to the
requirements and process of section 12 of this Act.

(2) If he determines, at the end of such period, that such contract and the manage-
menit contractor meet the requirements oﬁP:cction 12, he shall approve it.

(3) If he determines, at the end of such period, that such contract and the manage-
ment contractor do not meet the requirements of section 12, he shall provide writ-
ten notification to the parties to such contract of modifications necessary to come
into compliance and the parties shall have not more than one hundred and twenty
days to come inte compliance.

{41) Where a management contract submitted pursuant to subsection (a) has been
previously approved by the Secretary or his representative, said contract shall be
deemed in compliance hereof and no further action shall be required.

Sec. 14. (aX1) The Commission shall have authority to authorize the Chairman to
levy and coliect appropriate civil fines, not to exceed $10,000 per violation, against
an Indian gaming activity or a management contractor engaged in gaming activities
regulated by this Act or {oy regulations adopted by the Commission pursuant to this
Act.

(2} The Commission shall, by regulation, provide an opportunity for an appeal and
hearing before the Commission on fines levied and collected by the Chairman.

(bX1) The Chairman shall have power to order temporary closure of Indian
gaming activities for substantial violation of the provisions of this Act or regula-
tions adopted by the Commission pursuant to this Act.

(2) Not later than thirty days after the issuance by the Chairman of an order of
temporary closure, the Indian tribe or management contractor involved shail have a
right to a hearing before the Commission to determine whether such order should
be made permanent or dissolved. The Commission may, by a vote of not less than
ﬁve of its members, order a permanent closure of the gaming operation after such

earing.

(¢) A decision of the Commission to give final approval of a fine levied by the
Chairman or to order a permanent closure pursuant to this section shall be appeal-
able to the appropriate Federal District Court pursuant to the Administrative Pro-
cedures Act, title 5, United States Code.

SEc. 15. (aX1) The Commission may authorize the Chairman to issue subpoenas
requiring the attendance and testimony of witnesses and the production of any evi-
gen(i]e tlr;\nt relates to any matter which the Commission is empowered to investigate

this Act.

y(?.) Such attendance of witnesses and the production of such evidence may be re-
quired from any place within the United States at any designated place of hearing
within the United States.

(3) If a person issued a subpoena under paragraph (1) refuses to obey such subpoe-
na or is guilty of contumacy, any court of the United States within the judicial dis-
trict within which the hearing is conducted or within the judicial district within
which such person is found or resides or transacts business may, upon application of
the Commission, order such person to appear before the Commission to produce evi-
dence or to give testimony relating to the matter under investigation. Any failure to
obey such order of the court may be punished by such court as a contempt thereof.

(4) The subpoenas of the Commission shall be served in the manner provided for
subpoenas issued by a United States district court under the Federal Rules of Civil
Procedure for the United States district courts.

(5) All process of any court to which application may be made under this section
may be served in the judicial district in which the person required to be served re-
sides or may be found.

(b) No person shall be excused from attending and testifying or from producing
books, records, correspondence, documents, or other evidence in obedience to a sub-
poena, on the ground that the testimony or evidence required of him may tend to
incriminate him or subject him to a penalty or forfeiture; but no individual shall be
prosecuted or subjected to any penalty or forfeiture by reason of any transaction,
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matter, or thing concerning which he is compelled, after having claimed his privi-
lege against self-incrimination, to testify or produce evidence, except that such indi-
vidual so testifying shall not exempt from prosecution and punishment for perjury
committed in so testifying.

Src. 16, (a) Except as provided in subsection (b, the Commission shali preserve
any and all information received pursuant to this Act as confidential pursuant to
g::i provisions of paragraphs (4} and (T) of section 552(b) of title 5, United States

c.

(b) The Commission may, when such information indicates a violation of Federal,
State, or tribal criminal statutes or ordinances, provide such information to the ap-
propriate law enforcement officials.

tc) The Attorney General of the United States is authorized to investigate activi-
ties associated with gaming authorized by this Act which may be a violation of Fed-
eral law, including but not limited to the Major Crimes Act (18 US.C. 1153), the
Assimilative Crimes Act (18 U.S.C. 13), and 18 US.C. 1163. The Attorney General is
authorized to enforce such laws, or assist in the enforcement of such laws, upon evi-
dence of violation as a matter of Federal law, or upon the referral of information by
the Commission pursuant to section 16(b) of this Act.

Skc. 17. (aX1) Not less than three-quarters of the annual budget of the Commis-
sion shall be derived from an assessment of not to exceed two and one-half percent
(/:\r the gross revenues from each Indian gaming activity regulated pursuant to this

ct,

(2) The Commission, by a vote of not less than five of its members, shall annually
adopt the rate of assessment authorized by this section which shall be uniformly
applied to all gaming activities and which shall be payable on a quarterly basis.

{3) Failure to pay the assessment shall, subject to the regulations of the Commis-
sion, be grounds for revocation of any approval or license of the Commission re-
quired under this Act for the operation of tribal gaming.

{4) To the extent that funds derived from such assessments are not expended or
committed at the end of the budget year, such surplus funds shall be credited to
each gaming activity on a pro rata basis against the assessment for the succeeding
year.

{5) For purposes of this section, gross revenues shall constitute the total wagered
monies less any amounts paid out as prizes or paid for prizes awarded.

{(bX1) The Comunission, in coordination with the Secretary and in conjunction with
the fiscal cycle of the United States, shall adopt an annual budget for the expenses
and operation of the Commission.

{2) The budget of the Commission may include a request for appropriations, as au-
thorized by section 18, in an amount not to exceed one-third the amount of funds
derived from assessments authorized by subsection (a) for the fiscal year preceding
the fiscal year for which the appropriation request is made.

{3) The request for appropriations pursuant to section 16 shall be subject to the
approval of the Secretary and shall be included as a part of the budget request of
the Department of the Interior.

Sec. 18. (a) Subject to the provisions of the section 17, there is hereby authorized
to be appropriated such sums as may be necessary for the operation of the Commis-
sion.

(b) Notwithstanding the provisions of section 17, there is hereby authorized to be
appropriated not to exceed $2,0600,000 to fund the operation of the Commission for
the first fiscal year after the date of enactment of this Act.

Skc. 19, For the purposes of this Act—

(I} “Attorney General” means the Attorney General of the United States;

(2) “Commission’”” means the National Indian Gaming Commission established
pursuant to section 5 of this Act;

(3} “Indian lands” means—

() all lands within the limits of any Indian reservation; and

(it) any lands title to which is either held in trust by the United States
for the [‘)'eneﬁt of any Indian tribe or individual or which is held by any
Indian tribe or individual subject to a restriction by the United States
against alienation over which an Indian tribe exercises governmental

wer;

{(4) “Indian tribe” means any Indian tribe, band, nation, or other organized
group or community of Indians which is recognized as eligible by the Secretary
for the special programs and services provided by the United States to Indians
because of their status as Indians and is recognized as possessirg powers of self-
government;
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(0 "paning” means to dea), sperate, carry-on, conduct, or mantain for play any
banking or percentage game of chance played for money, property, credit, or
any representative value, and shall consist of—

(A) “Class | gaming” which shall include socinl games solely for prizes of
minimal value or trasditional forms of Indinn gaming engoged in by individ-
uals as a part of or in connection with tribal ceremonies or celebrations;

(B) “Clnss Il gaming” which shall include the game of chance commonly
known as bingo or loito snd which is played for prizes, including monctary
prives, with cards bearing numbers or other designations, the holder cover-
ing such numbers or designations as objects, gimilarly numbered or desig-
nited, are drawn or electronically determined from a receptical and the
game being won by the person first covering a previously designated ar-
rangement of numbers or designations or such card, and shall also include
pull-tabs, punch boards, and other games similar to bingo; and

(C) “Classs HI gaming” which shall include all other forms of gaming not
defined in subparagroph (A) and (B) of this paragraph.

(6) “net revenues” means gross revenues of an Indian gaming activity less
amounts paid oul as, or paid for, prizes and total operating expenses including
management fees; and

{7) “Secretary” means the Secretary of the interior.

Skc. 20. Consistent with the requirements of this Act, 18 U.S.C. Sec. 1307 shali
apply to any gaming activity conducted by a Tribe pursuant to this Act.
ec. 21, In the event that any section or provision of this act is held invalid, it is
the intent of Congress that the remaining sections or provisions of this Act shall
continue in full force and elfect.

PURPOSE

The purpose of H.R. 1920, by Mr. Udall and others, is to establish
Federal standards and regulations for the conduct of gaming activi-
ties on Indian reservations.

BACKGROUND

Although Indian tribes have engaged in the operation of gaming
activities on their reservations for some time and although some
tribes have conducted bingo operations on a regular basis since at
least 1974, it is not until recently that such gaming operations
have begun to proliferate at a rapid pace. Recent information indi-
cates that at least 80 such operations are currently in existence.

Tribal involvement in the conduct of gaming activities started to
increase after the seminal case of Seminole v. Butterworth, 658 F
2d. 310 (1982).

In this case, the 5th Circuit upheld a ruling of the Federal Dis-
trict Court that the Seminole Tribe of Florida could engage in
bingo gambling within the reservation free of State licensing and
State regulation. While the court found that the State of Florida
has criminal and civil jurisdiction over the Seminole reservation
pursuant to Public Law 83-280, it found that, pursuant to the Su-
preme Court’s Decision in Bryan v. Itasca County, 426 U.S. 373
(1976), P.L. 83-280 did not confer general regulatory power over
Indian tribes.

Therefore, the question of whether or not Florida had the right
to license and regulate bingo operations on the Seminole Reserva-
tion turned on whether the State law regulating bingo operations
was criminal/prohibitory in nature or civil/regulatory. Finding that
the operation of bingo games in Florida was not prohibited by the
State law as against public policy, but merely regulated, the Court
held that the State law was civil/regulatory in nature and, there-
fore, was not applicable to bingo operations on the Indian reserva-
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tion. Similar decisions were handed down in the case of Oneida
Tribe of Indians v. Wisconsgin, H18 F. Supp. 712 (1981) and Barona
Group of the Capitan Grande Band of Mission Indians v. Duffy,
(9th Circuit; 1982).

Whether a ceriain activity is against the public policy of the
State has also determined wﬁethcr such gambling activity is legal
under the Organized Crime Control Act of 1970. This Act prohibits
gambling businesses which are in violation of the laws of the State
in which they are located. The Federal courts have concluded that
gambling activities which are regulated rather than prohibited by
State law are not against the public policy of the State and there-
fore not violative of the Organized Crime Control Act. See: U.S. v.
Farris, 624 F. 2nd 890 (9th Cir. 1980).

Besides the favorable court decisions, it is clear that in these
times of Federal budget reductions many tribes which have tradi-
tionally relied on Federal funding to conduct their tribal govern-
ment operations, have found the revenues generated from tribal
gaming operations on the reservations to be a welcome source of
funds to replace dwindling Federal funds. As the Department of
the Interior stated during its testimony on the bill:

Indian reservation gambling provides economic benefit
to many of the tribes involved, especially those with no
valuable natural resources or other significant sources of
income. Tribes have used their bingo income for a variety
of purposes relating to the welfare of their members in-
cluding * * * payment of medical expenses for tribal mem-
bers * * * fire department equipment and operation, road
repairs, and flood control repair.

The proliferation of tribal gaming operations was also encour-
aged by President Reagan’s Indian Policy Statement which encour-
aged the tribes to reduce their dependence on Federal funds by pro-
viding a greater percentage of the cost of their self-government and
which pledged to assist tribal governments by removing impedi-
ments to tribal self-government. This policy also encouraged pro-
vate sector involvement and innovative approaches to overcome the
legislative and regulatory impediments to economic progress. To
comply with this policy and Federal law, the Department of the In-
terior has approved tribal ordinances and laws providing for tribal
regulations of gaming activities on Indian lands and testified
during the Committee hearings that, “We wish to permit continu-
ation of Indian bingo as a matter of Federal policy, but recognize
that it had to be regulated effectively to avoid the pot- «t*al law en-
forcement problems.”

It is precisely such potential law enforcement concerns and expe-
cially allegations of criminal infiltration by organized crime which
first interested the Committee in the issues facing gaming on
Indian lands. On the issue of organized crime, the Committee has
not found any conclusive evidence that such infiltration has oc-
curred. The Justice Department, in its testimony on the bill stated
that, while it did not claim that Indian gambling operations were
presently “mobbed-up”, there was still a potential for such infiltra-
tion by organized crime especially after such operations have
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become successful and have established their credentials and legiti-
macy.

The conclusion that organized crime has not infiltrated Indian
gaming operations is also reflected in the findings of the 9th Cir-
cuit Court of Appeals decision in Cabazon Band of Mission Indians
and Morongo Band v. Riverside (February 26, 1986) which stated
that, in spite of the State’s concerns about intrusion by organized
crime in California, “There is no evidence whatsoever that orga-
nized crime exists on these reservations.”

In this recent 1986 Opinion, the State of California had argued
that the recent decision of Rice v. Rehner, 463 U.S. T13 (1983) de-
manded a re-examination of the civil/regulatory-criminal/prohibi-
tory distinction because the Supreme court had rejected what it
terms a ‘‘substantive-regulatory” distinction in interpreting the
intent of a Federal statute which exempted from Indian Country
the application of certain Federal laws regulating alcohol. The Su-
preme Court in Rice held that such statute did give the States con-
current jurisdiction with the tribes over liquor regulations in
Indian country.

The 9th Circuit, however, in its 1986 decision, held that the Su-
preme Court’s decision in Rice v. Rehner did not change the legal
doctrines governing the legality of Indian gambling on Indian
lands. Since P.L. 280 only vested the States with full criminal juris-
diction, and not with civil regulatory power in Indian Country, the
question to be decided was still whether the State regulations con-
cerning such gambling operations were criminal/prohibitory or
civil/regulatory in nature. The Court held that since these gam-
bling operations were not prohibited by the State public polic]y,
they were only civil/regulatory in nature and therefore not appli-
cable in Indian Country.

The Supreme Court, in Rice v. Rehner, was not adopting a new
doctrine by which to measure the extent of State power in Indian
Country and was not espousing a new theory on Indian sovereign-
ty. The Court instead was following a long line of legal precedents
in attempting to measure the backdrop of Indian sovereignty in a
preemption analysis. In the course of such analysis, the Court
stated that, “The role of tribal sovereignty in preemption analysis
varies with the particular notions of sovereignty developed from
historical traditions of tribal independence.” The Court included
that, when it comes to liquor regulations, Indian sovereignty was
not important because the Federal Government had divested the
tribes from the power to regulate liquor on the reservation since
colonial times. As a matter of fact, the Court concluded that there
was an historical tradition of concurrent Federal and State juris-
diction over the use and distribution of alcohol on the reservation
since some of the States were required to enact laws prohibiting
the sale of liguor in Indian Country as a condition of entry into the
United States.

There are vast historical differences in the manner that the
United States has treated alcohol and gaming activities in Indian
Country. Except for a prohibition against the operation of mechani-
cal devices such as slot machines, the Federal government has
never attempted to prohibit or regulate gambling activity within
Indian country. In like manner, there is no specific or general Fed-
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eral law conferring authority on States to regulate gaming activity
within Indian Country.

While there has been a history of tribal gaming activity or
gaming regulation for a number of years, it has only been in recent
years that tribes have begun to develop gaming as an economic en-
terprise to generate tribal governmental revenue. These fribal
gaming activities have brought the Indian and non-Indian comru-
nities into conflict.

While Indian tribes have vigorously protested proposed actions to
limit or infringe upon their rights to generate revenue to support
tribal government and tribal programs, they have recognized that
there may be a need to enact Federal legislation to protect these
revenue-generating activities from over-reaching on the part of out-
side interests and from the attentions of criminal elements.

States and non-Indian parties interested in, or affected by, Indian
gaming activity have felt threatened by these activities and have
sought means to prohibit or restrict these activities. In some cases,
they have sought to advance solutions which would subject the
tribal activities to the laws of the State.

H.R. 1920, as amended, is an attempt to meet the concerns of all
parties while preserving the integrity and rights of tribes to be gov-
erned by their own laws and protecting the right of tribes to gener-
ate necessary revenue to support tribal government and programs.

COMMITTEE AMENDMENT AND SECTION-BY-SECTION ANALYSIS

The Committee considered an amendment in the nature of a sub-
stitute for purposes of Committee markup. This Substitute, after
further amendment, was adopted by the Committee as an amend-
ment to H.R. 1920. The major provisions of the Substitute and its
differences from H.R. 1920, as introduced, are discussed in the Ex-
planation section of this report. A section-by-section analysis of the
amended bill and a more detailed explanation of its provisions fol-
lows:

Section
Section 1 cites the Act as the “Indian Gaming Regulatory Act”.
Section 2

Subsection (a) contains various congressional findings relating to
the conduct of gaming activities on Indian reservations. Paragraph
(1) notes that a number of tribes have engaged in gaming as a
means of generating tribal revenues. The record developed by the
Committee shows that many tribes, faced with severe cuts in Fed-
eral program aid supporting tribal government and {ribal pro-
grams, and lacking a tax base or other source of governmental rev-
enue, have turned to gaming as a source of such revenue. In this
respect, they are not unlike many State governments who have
turned to State lotteries or other forms of gaming to supplement
their tax revenue.

Paragraph (2) finds that, under existing law, Indian tribes may
engage in, or license and regulate, gaming activities on Indian
lands where that activity is not prohibited by some specific Federal
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law and where it is conducted in a State which does not prohibit
the gaming activity as a matter of the criminal laws of such State.

Paragraph (3) notes that there is no existing Federal law that re-
quires Federal approval of management contracts relating to tribal
gaming activities. Depending upon the provisions of such contract,
it might be subject to approval by the Secretary of the Interior
either under authority of 25 U.S.C. 81 or, if it involves the lease or
encumbrance of Indian lands, under 25 U.S.C. 177 or some relevant
provision of chapter 12 of 25 U.S.C. This bill would not affect those
requirements, but would be supplemental thereto. Federal court de-
cisions to this effect are Wisconsin Winnebago v. Koberstein, 762
F.2d 613, and U.S. ex rel. Shakopee v. Pun American, No. 4-85-880.

Paragraph (4) states that existing Federal law does not provide
clear standards or regulations for the orderly conduct of gaming ac-
tivities on Indian lands.

Paragraph (b) finds that a principal goal of Federal Indian policy
is to promote strong tribal government and tribal self-sufficiency
and economic development.

Paragraph (6) finds that revenue derived by a tribe from gaming
operations is a legitimate source of funds for tribal government
and programs.

Subsection (b) finds that the establishment of Federal standards
and a National Indian Gaming Commission is necessary to meet
the concerns regarding Indian gaming and to protect gaming activi-
ties as a source of tribal revenue.

Section &

Subsection (a) provides that Class 1l and III gaming regulated by
this Act shall be unlawful on any lands acquired by the Secretary
in trust for an Indian tribe after December 4, 1985, if such lands
are outside the boundaries of such tribe’s reservation.

Subsection (b) provides that subsection (a) shall not be applicable
if the tribe involved obtains the consent of certain State and local
governing bodies.

Section 4

Section 4 provides that relevant provisions of the Internal Reve-
nue Code, such as section 3402(q) and chapter 35, 26 U.S.C., con-
cerning taxation and the reporting and withholding of taxes relat-
ing to the operation of gaming activities shall apply to tribal
gaming activities as they apply to State operated gaming activites.

Section 5

Subsection (a) provides for the establishment of a National
Indian Gaming Commission as an independent entity within the
Department of the Interior.

Subsection (b), paragraph (1) provides that the Commission shall
be composed of eight members with one appointed by the Secretary
to serve as chairman, one to be selected by the Attorney General,
five to be appointed by the Secretary from a list provided by Indian
tribes engaged in gaming activities, and one to be appointed by the
Secretary to represent State interests.

Paragraph (2) provides that not more than four of the members
may be from the same political party.
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Paragraph (3) provides for the terms of office of the Commission-
ers, except for the Chairman who will serve at the pleasure of the
Secretary, and provides for staggered terms for the first panel of
members,

Paragraph (4) prohibits any person who has been convicted of a
felony or gaming offense, has any management responsibility for a
gaming activity regulated under the Act, or has a financial or
other interest in a management contract from being appointed to,
or continue service on, the Commission.

Paragraph (b) authorizes removal of members of the Commission,
except for the Chairman, by a majority vote of the rest of the mem-
bers for good cause subject to the approval of the Secretary or, in
the czise of the member selected by the Attorney General, his ap-
proval.

_Subsection {(c) provides for the filling of vacancies on the Commis-
sion.

Subsection (d) provides that five members of the Commission
shall constitute a quorum.

Subsection (e) provides for the selection of a Vice-Chairman by
the Commission,

Subsection () provides that the Commission shall meet at the
call of the Chairman or a majority of the members of the Commis-
sion.

Subsection (g) provides for the payment of the members of the
Commission and reimbursement for travel, subsistence and other
necessary expenses incurred in the performance of their duties.

Section 6

Subsection (a) gives the Chairman exclusive power to approve
tribal ordinances relating to Class Il gaming, approve management
contracts for Class II and III gaming, and to select, appoint, and
supervise Commission stafT.

ubsection (b) gives the Chairman power, subject to the approval
of the Commission, to appoint a General Counsel, promulgate regu-
latory schemes for Class 1II gaming, and to issue orders of tempo-
rary closures of gaming activities,

Subsection (c) gives the Chairman power, subject to appeal to the
Commission, to approve or disapprove Class IIl ordinances, resolu-
tions or licenses and to levy and collect civil fines as provided by
the Commission.

Subsection (d) provides that the Chairman shall have such other
powers as may be delegated by the Commission.

Section 7

Subsection (a) provides that the Commission shall have the
power, not subject to delegation, to approve the annual budget of
the Commission, to adopt regulations for assessment and collection
of civil fines, to adopt the annual assessments as provided in sec-
tion 17 upon an affirmative vote of not less than five members, to
authorize the Chairman to issue subpoenas by an affirmative vote
of not less than five members, and by an affirmative vote of not
less than five members and after a full hearing, to make perma-
nent a temporary order of the Chairman for clesure of a regulated
gaming activity. It is the intent of the Committee that tribes or op-
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erators of tribal gaming activities subject to a permanent order of
closure, in addition to any appeal rights, shall have the opportuni-
ty to reestablish their gamirg activity after meeting all compliance
requirements of the commission.

Subsection (b) sets out numerous general powers of the Commis-
sion necessary for the implementation of the Act and its responsi-
bilities.

Section 8§

Subsection (a) authorizes the Chairman, with the approval of the
Commission, to appoint a General Counsel with a background in
Indian affairs and establishes a maximum rate of pay for such posi-
tion.

Subsection (b) provides that the Chairman may appoint other au-
thorized staff of the Commission without regard to laws governing
appointments in the competitive service and without regard to the
pay provisions of title 5, U.S.C., except that no one so appointed
cculd be paid in excess of the rate of pay established for a GS-17.

Subsection (¢c) authorizes the Commission to procure temporary
%ng (i)ntermittent services as provided in section 3109(b) of title 5,

Subsection (d) authorizes, at the request of the Chairman, other
Federal agencies to detail personnel to the Commission unless oth-
erwise prohibited by law.

Subsection (e) provides that the Secretary or the Administrator
of GSA shall provide administrative support services to the Com-
mission on a retmbursable basis.

Section 9

Section 9 authorizes the Commission to request, and heads of
Federal agencies or departments to provide, information necessary
to enable it to carry out this act, if not otherwise prohibited by law.

Section 10

Section 10 directs the Secretary to appoint the members of the
Commission as soon as practicable and to provide interim staff and
support assistance to the Commission.

§ection 1]

Subsection (a), paragraph (1) provides that class I gaming, de-
fined in section 19 as social and traditional Indian gaming, shall
remain in the exclusive jurisdiction of lndian tribes and shall not
be subject to this Act. As with most cultures, most Indian tribes
engaged in traditional gambling activites. The “stick” or “bone”
game, with variations, was and is played among many Indian
tribes, usually in conjunction with tribal ceremonies or feasts. Wa-
gering on horse races or athletic contests, suck as Lacrosse, was a
common occurrence. Also, Indians engage in social, non-commercial
gaming like poker in common with the rest of the Nation. It is
these kind of activities which would not be covered under this leg-
islation.

Paragraph (2XA) provides that, except as limited in subpara-
graphs (B) and (C), Indian tribes may engage in, or license and reg-
ulate, Class II and III gaming on Indian lands if a tribal ordinance
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or resolution to that effect is approved pursuant to subsection (b) or
(c) of this section. The subparagraph further provides that any li-
censes required under the Act would be required for each place, fa-
cility, or location. It is the intent of the subparagraph that a tribal
ordinance not be approved which provides a general, blanket au-
thorization of a gaming activity. .

Subparagraph (B) provides that gaming under subparagraph (A)
would not be legal if (1) the gaming activity is specifically prohibit-
ed by Federal law or (2) it is prohibited by the State involved as a
matter of public policy and criminal law. The only existing specific
Federal law prohibiting gaming activity on Indian lands is found in
section 1175 of title 15, United States Code, prohibiting gambling
device within Indian country. It is not the Committee’s intent that
general Federal laws limiting gaming activity be applicable to
tribal gaming activity meeting the test of the second criterion of
subparagraph (b).

The second limitation contained in subparagraph (b) is a recogni-
tion of existing law on gaming on Indian reservations as articulat-
ed in the cases of Seminole Tribe of Florida v. Butterworth, 658
F.2d 310 (5th Cir. 1981) and Barona Group of Capitan Grande
Band, etc. v. Duffy, 694 F.2d 1185 (9th Cir. 1982). The Barona case
was reconfirmed by the 9th Circuit Court of Appeals in its Febru-
ary 25, 1986, decision in Cabazon Band of Mission Indians v.
County of Riverside et al., No. 84-6635. These cases, and several
lower court cases, have held that where a State permits the oper-
ation of, and general public participation in, gaming activities, a
tribe within that State may, as a matter of tribal and Federal law.
engage in that activity free of State licensing and regulatory laws.

Subparagraph (C) provides that subparagraph (A) shall not apply
to gaming on Indian lands within the State of Nevada. The effect
of this provision is to leave the State of Nevada and the tribes
where existing laws finds them. It is the intent that the provisions
of H.R. 1920 not affect, in any way, what the existing law may be.

Subsection (b), paragraph (1) provides that an Indian tribe may
- engage in, or license and regulate, Class II gaming (defined in sec-
tion 19 as including bingo and related games) if a tribal ordinance
or resolution is approved by the Chairman of the Commission.

Paragraph (2) provides that the Chairman must approve such or-
dinance if it meets the minimum standards set out in the para-
graph. Subparagraph (A) provides that the tribe, except as provided
in paragraph (3), must have the sole proprietary interest and re-
sponsibility for conduct of the gaming activity. This is not meant to
preclude the employment, by contract or otherwise, of non-tribal
persons or entities to manage or operate the tribal enterprise.

Subparagraph (B) provides that net tribal revenues from the
gaming activity may only be used to fund tribal government oper-
ations or programs; provide for the general welfare of its members;
promote tribal economic development; denote to charitabie organi-
zations; or to help fund local government agencies. It further states
that, if the funds are used to make per capita payments to tribal
members, such payments will be subject to Federal taxation. It is
not intended that this be the case if any of such revenue is taken
in trust by the United States, in which case the provisions of the
Act of August 2, 1983 (97 Stat. 365) would be applicable.

kg
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Subparagraph (C) requires that outside, independent audits be
conducted annually on the gaming activity and be made available
to the Commission.

Subparagraph (D) provides that all contracts for supplies, serv-
ices, or concessions in excess of $25,000, except for legal or account-
ing services, be subject to such audits if related to the gaming ac-
tivity. This language is to insure that ancillary services related to a
gaming activity are subject to open audits as the Committee is ad-
vised that criminal elements often target these activities for infil-
tration. .

Subparagraph (E) provides that the tribal ordinance shall pro-
vide that the gaming activity will be conducted in a way which
would protect the environment and the public health and safety. It
is not intended by this provision that the tribal gaming activity be
subject to general Federal laws relating to the environment unless
it would be so subject under existing law.

Paragraph (3) provides that a tribal ordinance or resolution may
provide for the licensing and regulation of individuals and entities
other than the tribe on the reservation. However, the effect of the
ordinance must be that any person or entity eligible for a tribal li-
cense would be eligible for a State license if they applied under
State law and State jurisdiction. In addition, the ordinance must
establish a tribal regulatory scheme for such non-tribal gaming ac-
tivities which is no less stringent than that established by the
State for gaming operations within its jurisdiction.

Paragraph (4) provides that the Chairman shall approve, within
160 days of submission, the tribal ordinance if it meets the mini-
mum requirements of the subsection and, if he has not acted
within such time, the ordinance shall be deemed approved.

Subsection (¢) provides for the regulation of tribal Class III
gaming (defined in section 19 as all forms of gaming other than
Class I and II). Paragraph (1) provides that tribes may engage in, or
license and regulate, Class IIl gaming if authorized by a tribal ordi-
nance meeting the requirements of this subsection and approved by
the Chairman.

Paragraph (2) provides that the Commission shall adopt compre-
hensive gaming regulations for Class III gaming which are to be
identical to those provided for the same or similar gaming activity
by the State in which the gaming is to be conducted. It is not the
Committee’s intent that all State law relating to gaming activity be
incorporated into the Commission’s regulatory scheme, only those
which deal with the regulation of the conduct of ongoing games.

Paragraph (8) provides that, where there are criminal penalties
attached to the civil/regulatory scheme, violations of those penal
provisons can be enforced by the State, where the State has the
necessary criminal jurisdiction under Public Law 83-280, or by the
United States under the Assimilative Crimes Act (18 U.S8.C. 13), as
if such criminal penalties were a part of the criminal/prohibitory
laws of the State.

As noted by the Supreme Court in the case of McClanahan v. Ar-
izona State Tax Commission, 411 U.S. 164 (1973). “State laws gener-
ally are not applicable to tribal Indians on an Indian reservation
except where Congress has expressly provided that State laws shall
apply”’. By P.L. 82-280, Congress specifically transferred certain
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criminal and civil jurisdiction over Indians in Indian country to
certain named States and authorized other States, under certain
circumstances, to assume such jurisdiction. It is clear that States
having beeen conferred or having assumed jurisdiction under P.L.
280 have full criminal jurisdiction over Indians within Indian coun-
try. However, any State civil jurisdiction deriving from P.L. 280
has been narrowly construed by the decision of the Supreme Court
in the Case of Bryan v. Itasca County. 426 U.S. 373 (1976). The
Court noted that the primary intent of the civil law provision of
P.L. 280 was to grant State jurisdiction over private civil litigation
involving Indians in State courts and not the full panoply of State
civil/regulatory law. The court stated:

* * * nothing in (P.L. 280’s) legislative history remotely
suggests that Congress meant the Act’s extension of civil
jurisdiction to the States should result in the undermining
or destruction of such tribal governments as did exist and
a conversion of the affected tribes into little more than
“private, voluntary organizations,” United States v. Ma-
zurie, 419 U.S. 544 (1975)—a possible result if tribal gov-
ernments and reservation Indians were subordinated to
the full panoply of civil regulatory powers, including tax-
ation, of State and local governments.

In upholding the power of Indian tribes, as a matter of tribal and
Federal law, to engage in or license and regulate gaming on Indian
lands, the Federal courts have based their holdings on the Court’s
decision in the Bryan case. Seminole Tribe v. Butterworth; Barona
v. Duffy; Cabazon v. Riverside, supra. The court’s have held that,
where a State permits the conduct of, and general public participa-
tion in, a gaming activity as a matter of State civil/regulatory law,
Indian tribes within such State have a right go engage in, or li-
cense and regulate, such gaming activity on Indian lands free of
State licening and regulatory law. This is true even where criminal
penalties may be attached to the regulatory laws. As noted in the
Seminole case:

Although inclusion of penal sanctions makes it tempting
at first glance to classify the statute as prohibitory, the
statute cannot be automatically classified as such. A sim-
plistic rule depending on whether the statute includes
penal sanctions could result in the conversicn of every reg-
ulatory statute into a prohibitory one. * * * The classifica-
tion of the statute is more complex, and requires a consid-
eration of the public policy of the staie on the issue of
bingo and the intent of the legislature in enacting the
bingo statute.

The same limiting rationale would be true in non-P.I. 280 States
where the United States would attempt to enforce State law within
Indian country under the Assimilative Crimes Act or other general
Federal statute. Paragraph (2) requires the Commission to adopt
and apply to tribal Class IIl gaming the regulatory aspecis of the
State laws on gaming. Concerns were expressed to the Committee
about the enforceability of any penal sanctions attached to those

regulatory provisions. Paragraph (3) would permit the States or the
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United States, as appropriate, to enforce those criminal sanctions
as if they were part of the criminal/prohibitory laws of the State.

Paragraph (4) provides that the Chairman shall approve an ordi-
nance or resolution on Class III gaming and shall issue a license if
the ordinance or resolution meets the minimum standards imposed
on Class II gaming in subsection (b) and conforms to the regula-
tions adopted by the Commission pursuant to paragraph (2).

Paragraph (5) provides that, prior to approving a Class III li-
cense, the Chairman shall make an analysis of the prospects for
the proposed gaming activity as a sound economic enterprise. In-
cluded in such analysis would be a consideration of the financial
foundation of the proposal, the impact of granting the license on
tribal and near-by non-Indian communities, and the ability of the
licensee to operate in a fair and safe manner. It is not the Commit-
tee’s intent that this analysis be a cause for denial of a license, but
a means of assisting the tribes in developing and implementing a
profitable, safe source of tribal revenue.

Section 12

Subsection (a) provides that, subject to the Chairman’s approval,
an Indian tribe may enter into a management contract for the op-
eration of a Class Il or IIl gaming activity. It requires that, before
approving such contract, the Chairman require and obtain detailed
background and financial data on persons or entities associated
with the management contractor.

Subsection (b) provides that any management contract entered
into shall make specific provision that (1) adequate accounting pro-
cedures be maintained and verifiable financial reports be prepared
by or submitted to the tribal governing body on a monthly basis; (2)
appropriate tribal officials be guaranteed reasonable access to the
daily operations of the gaming activity and have the right to verify
daily income; (3) a minimum guaranteed payment to the trible has
preference over retirement of development and construction costs;
(4) an agreed ceiling for the repayment of such costs; (5) a maxi-
mum contract term of five years; and (6) grounds and mechanisms
for terminating the contract, such termination not to require the
approval of the Chairman.

Subsection (c) permits the Chairman to approve a contract with a
fee based upon a percentage of the net revenues, but such percent-
age fee may not exceed forty percent.

Subsection (d) provides that the Chairman must approve or dis-
approve the contract on its merits within 120 days or, at the end of
such period, the contract will be deemed approved.

Subsection (¢) provides that the Chairman shall disapprove a con-
tract where he determines that (1) a person listed in paragraph
(a)(1} is an elected member of the tribal governing body, has been
or subsequently is convicted of a felony or gaming offense, has
knowingly provided materially false information to the Commission
or tribes, or is of a general disreputable character; (2) the manage-
ment contractor has or attempts to interfere or influence tribal
government; (3) the management contractor has deliberately or
substantially failed to comply with the contract terms or the tribal
ordinance; or (4) a trustee exercising normal skill and diligence
would not approve such contract.
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Subsection (f) permits the Chairman, after notice and hearing, to
require appropriate contract modification or to void such contract
if he determines that violations of this section have occurred.

Subsection (g) provides that no management contract shall trans-
fer or, in any manner, convey any interest in land or other real
property unless specifically provided in the contract. It is not the
Committee’s intent to authorize or permit the conveyance or en-
cumbrance of trust or restricted Indian property through such con-
tract without compliance with any existing Federal law regulating
such property.

Section 13

Subsection (a) provides that, as soon as possible after organiza-
tion of the Commission, the Chairman shall notify any tribe or
management contractor who, prior to enactment of this legislation,
adopted a tribal ordinance or entered into a contract on Class II or
III gaming that such ordinance or contract must be submitted for
his review within 60 days.

Subsection (b) provides that the Chairman, within 90 days after
submission of a Class II ordinance under subsection (a), shall ap-
prove it if it conforms to section 11(b). If he determines that it does
not, he shall advise the tribe of necessary modification and the
tribe will have 120 days to come into compliance by making the
necessary modifications.

Subsection (¢} provides that the Chairman, within 90 days after
adopting a Class III regulatory scheme by the Commission govern-
ing the gaming activity involved in a Class III ordinance submitted
pursuant to subsection (a), shall review the ordinance to determine
if it conforms to such regulatory scheme and meets the require-
ments of section 11(b). If he does, he shall approve the ordinance
and issue the necessary license. If he determines it does not, he
shall advise the tribe of necessary modification and the tribe shall
have 120 days to come into compliance.

Subsection (d) provides that the Chairman, within 120 days after
submission of a management contract pursuant to subsection (a),
shall subject such contract to the requirements and process of sec-
tion 12. If he determines that the contract and the management
contractor meet the requirements of section 12, he shall approve
the contract. If he determines that they do not, he shall provide
notice to the tribe and to the contractor of necessary modifications
and they shall have 120 days to come into compliance. The subsec-
tion also provides that, where the Secretary of the Interior or his
representative has previously approved a contract submitted pursu-
ant to subsection (a), such contract shall be deemed in compliance
with the provisions of the Act and no further action shall be re-
quired. While the Committee intends that contracts previously ap-
proved by the Secretary shall be deemed in compliance with this
Act, it is not intended that this would work to cure any legal insuf-
ficiency in such contract or approval under any other applicable
tribal or Federal law.

Section 13 is a recognition by the Committee that there are nu-
merous legal Indian gaming operations now being conducted on
Indian lands and that those operations should be brought into com-
pliance with the provisions of this law in a deliberate manner. Ii is
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not intended that those operations be affected by the provisions of
this Act prior to the implementation of section 13.

Section 14

Subsection (a) provides that the Commission shall have authority
to authorize the Chairman to levy and collect civil fines, not ex-
ceeding $10,000 per violation, against Indian gaming activities or
management contractors for violations of the provisions of this Act
or regulations adopted pursuant to the Act. It also provides that
parties against whom the Chairman levies a fine shall have an op-
portunity for an appeal and hearing before the Commission.

Subsection (b) provides that the Chairman shall have power to
temporarily close a gaming activity covered by this Act for substan-
tial violation of the Act or regulations adopted by the Commission.
The Indian tribe or contractor involved shall have a right to a
hearing, within 30 days after an order of temporary closure, before
the Commission to determine if the order should be made perma-
nent. The Commission may order permanent closure after such
hearing only upon an affirmative vote of not less than five of its
members.

Subsection (c) provides that final decisions of the Commission
under subsection (a) and (b) shall be appealable to the appropriate
Federal district court under the Administrative Procedures Act of
title 5, United States Code.

Section 15

Subsection (a), paragraph (1) provides that the Commission may
authorize the Chairman to issue subpoenas to compel the attend-
ance of witnesses and the production of evidence that relates to
matters which the Commission is empowered to investigate.

Paragraph (2) provides that witnesses and evidence may be re-
quired from any place in the United States to any place of hearing.

Paragraph (3) provides that, upon application by the Commission,
appropriate Federal courts may enforce subpoenas of the Commis-
sion by holding defaulting parties in contempt of court.

Paragraph (4) provides that Commission subpoenas shall be
served in the same manner as provided in the Federal Rules of
Civil Procedures for Federal district courts.

Paragraph (5) provides that all process of any court to which ap-
plication is made under this section may be served in the judicial
district where the person required to be served resides or is found.

Subsection (b) provides that no person may refuse to comply with
a subpoena on the grounds that any testimony given or evidence
produced might tend to incriminate him, but no such person shall
be subject to prosecution or any penalty or forfeiture by reason of
being compelled to testify or produce evidence. However, the
person would not be immune from prosecution and punishment for
perjury in so testifying.

Section 16

Subsection (a) provides that, except as provided in subsection (b),
the Commission shall keep confidential information received pursu-
ant to this Act pursuant to section 552(b}(4) and (7) of title 5, U.S.C.
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Subsection (b) provides that information covered by subsection (a)
may be provided by the Commission to appropriate law enforce-
ment officials when it indicates a violation of Federal, State or
tribal criminal statutes or ordinances.

Subsection (c) provides that the Attorney General is authorized
to investigate activities associated with gaming under this Act
which might be a violation of Federal laws. The Attorney General
is authorized to enforce or assist in the enforcement of such laws
upon evidence of a violation as a matter of Federal law or upon
referral of information from the Commission under subsection (b).
This subsection is meant merely as a reaffirmation of the existing
responsibility of the Attorney General to investigate and prosecute
crimes within Indian country under existing Kederal law.

Section 17

Subsection (a), paragraph (1) provides that not less than three-
quarters of the Commission’s annual budget shall be derived from
assessments of Indian gaming activity of not to exceed two and one-
half percent of gross revenues.

Paragraph (2) provides that the Commission, by an affirmative
vote of not less than five of its members, shall annually adopt the
rate of assessment which shall be uniformly applied to all gaming
activities and payable on a quarterly basis.

Paragraph (3) provides that failure to pay the assessment shall
be grounds for revocation of any approval or license of the Commis-
sion required for the operation of a gaming activity.

Paragraph (4) provides that funds assessed in one year and not -
-~ expended shall be carried over and credited on a pro rate basis
against assessments for the succeeding year.

Paragraph (5) defines gross revenue, for purposes of this section,
as total wagered monies less amounts paid out as prizes.

Subsection (b), paragraph (a) provides that the Commission, in co-
ordination with the Secretary of the Interior and in conjunction
with the Federal fiscal cycle, shall annually adopt the budget for
the Commission.

Paragraph (2) provides that the Commission may request Federal
appropriations, as provided in section 18, which not exceed more
than one-third of the total assessment authorized and collected in
the preceeding fiscal year.

Paragraph (3) provides that the Commission’s appropriation re-
quest shall be subject to the Secretary’s approval and included in
the budget request of the Department of the Interior.

Section 18

Subsection (a) provides that, subject to section 17, there is au-
thorized to be appropriated for the expenses of the Commission
such sums as may be necessary.

Subsection (b) provides that, notwithstanding section 17, there is
authorized to be appropriated not to exceed $2,000,000 to fund the
Commission in the first fiscal year after enactment.

Paragraph (3) provides that failure to pay the assessment shall
be grounds for revecation of any approval or license of the Commis-
sion required for the operation of a gaming activity.
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Section 18

Subsection (a) provides that, subject to section 17, there is au-
thorized to be appropriated for the expenses of the Commission
such sums as may be necessary.

Subsection (b) provides that, notwithstanding section 17, there is
authorized to be appropiated not to exceed $2,000,000 to fund the
Commission in the first fiscal year after enactment.

Section 19
Section 19 contains definitions of various terms used in the Act.
Section 20

Section 20 provides that, consistent with the provisions of the
Act, section 1307 of title 18, United States Code, shall apply to
tribal gaming activities. It is intended that gaming activities of an
Indian tribe, whether operated directly by the tribe or under any
management contract, would be treated the same as a State-owned
gaming activity.

Section 21

Section 21 contains a severance clause providing that the invali-
dation of any provision of the Act shall not operate to invalidate
the remaining provisions.

EXPLANATION

As introduced, H.R. 1920 established minimum Federal stand-
ards for the conduct of gaming activities on Indian lands. The bill
provided that a tribunal ordinance or resolution, meeting those
minimum standards, was subject to the approval of the Secretary
of the Interior. In addition, the bill required that management con-
tracts entered into by Indian tribes for the operation of tribal
gaming activities would be subject to Secretarial approval under
stringent criteria governing elements of such contract and the con-
tracting entity.

Indian tribes initially opposed the legislation as an unwarranted
intrusion upon tribal governmental sovereignty and an impairment
of legal rights confirmed through extensive litigation in the Feder-
al courts. Tribal support did develop on the legislation, primarily

-because of Indian concern about growing over-reaching by outside
management contractors and because of concerns being expressed
about the possibility of infiltration of the games by elements or or-
ganized crime.

On the other side, opposition to the bill was advanced by some
State governmental representatives and certain private interest
groups because of their concern about the impact of Indian gaming
activity not being subject to the regulatory and enforcement laws
of the States. This opposition was grounded in the belief that
gaming activities of Indian tribal governments operated for the
purpose of generating tribal governmental revenue.

After full Committee hearings on the legislation and the receipt
of extensive correspondence from concerned parties, the Committee
concluded that many of the concerns expressed on both sides of the
issue had merit and warranted consideration in the amendatory
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process. At the direction of the Chairman, an amendment in the
nature of a substitute was developed for Committee mark-up pur-
poses. The Substitute sought to strike a middle ground between the
opposing viewpoints. This Substitute, after further amendments,
was ordered reported favorably by the Committee.

The Substitute made basic changes in the bill as introduced. The
Substitute provides for the establishment of a National Indian
Gaming Commission as an independent entity within the Depart-
ment of the Interior and this commission is vested with the imple-
mentation of the Act instead of the Secretary of the Interior. Fund-
ing for the Commission will come primarily from assessments of
tribal gaming activities.

The Substitute divides gaming activities into three classes: Class
I including traditional Indian gaming and social gaming; Class I in-
cluding bingo and related gaming; and Class III including all other
forms of gaming.

Each class is treated differently in the Substitute. Class I is left
to the exclusive jurisdiction of the tribes. Class II is generaily left
to the regulatory authority of the tribes, but with the requirement
that a tribunal ordinance or resolution be approved by the Chair-
man of the Commiission if it meets the minimum standards set out
in the bill. In order to meet the concerns of the States and other
non-Indian parties, Class II! gaming, while required to meet the
same minimum stand:-rds of Class III, would also be subject to de-
tailed regulation by the Commission which is required to adopt a
regulatory scheme identical to that of the State in which such ac-
tivity is conducted.

Finally, the substitute retains the requirements that manage-
ment contracts be reviewed and approved, but the approval is
vested in the Chairman of the Commission. The approval criteria
for such contracts have been refined and tightened.

A more detailed explanation of the bill’s provisions, as amended
is contained in the section-by-section analysis of this report.

LEGISLATIVE HISTORY AND OVERSIGHT STATEMENT

H.R. 1920, introduced on April 2, 1985, by Representative Udall
for himself and Representatives McCain, Richardson, Bates, Snowe,
Seiberling, and McKernan, is similar to H.R. 4566 introduced by
Mr. Udall in the 98th Congress. The Committee held hearings in
the 98th Congress on H.R. 45666 on June 19, 1984.

In the 99th Congress, the Committee held three days of hearings
on H.R. 1920 and related bills, H.R. 2420, H.R. 3130, H.R. 3745, and
H.R. 3752. Hearings were held in Washington, D.C., on June 25,
1985; in San Diego, California, on September 13, 1985; and in Wash-
ington, D.C., on November 14, 1985. During these hearings, the
Committee took oral testimony from the Departments of the Interi-
or and Justice and from forty Indian and non-Indian public wit-
nesses. In addition, the Committee received numerous statements
submitted for the record and extensive correspondence on the sub-
ject of the legislation. '

The Committee marked up H.R. 1920 on December 4 and 11,
1985. After extensive debate and amendments, the Committee or-
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dered the bill reported on December 11, 1985, with an amendment
in the nature of a substitute.

Similar legislation, S. 902, is pending before the Senate Select
Committee on Indian Affairs.

COMMITTEE RECOMMENDATIONS

The Committee on Interior and Insular Affairs, by voice vote on
December 11, 1985, ordered H.R. 1920 favorably reported to the
House with an amendment.

COST AND BUDGET ACT COMPLIANCE

The enactment of H.R. 1920 could result in a cost to the United
States of up to $2,000,000 in the first fiscal year after enactment.
Thereafter, the cost to the United States would be an indetermi-
nate amount based upon a cost-sharing formula in the bill with
Indian tribes with the tribes bearing 756% of the cost. The analysis
of the Congressional Budget Office follows:

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

1. Bill number: H.R. 1920.

2. Bill titie: Indian Gaming Regulatory Act.

3. Bill status: As amended and ordered reported by the House
Committee on Interior and Insuiar Affairs on December 11, 1985.

4, Bill purpose: This bill establishes the National Indian Gaming
commission and the criteria by which it is to regulate Indian
gaming. It also delineates the composition, compensation, and
duties of the commission.

5. Estimated cost to the Federal Government:

{By fiscal years, in millions of dolfars]

1985 1987 1988 1989 1990 1991

Estimated authorizafion fevel ..........ccoenee... 0.3 0.5 0.5 0.5 0.5
Estimated outiays.......oocoorveeeee s 5 5 5 3 5

The costs of this bill fall within budget function 450.

Basis of estimate: The bill specifies that the commission shall re-
ceive at least 75 percent of its funding through assessments on
gross gaming revenues, with the remaining funiing to be appropri-
ated. Gross gaming revenues are defined as the difference between
total revenues and payouts. The assessment is limited to no more
than 2.5 percent of gross revenues. The Bureau of Indian Affairs
currently estimates annual gross revenues to be about $60 million.
This implies annual assessments of up to $1.5 million and a maxi-
mum annual commission budget of $2 million, up to $0.5 million of
which may be appropriated.

The estimate of the costs of H.R. 1920 is based upon these fig-
ures, which assume that gross revenues remain constant over time.
Any change in gross revenues would be reflected in the annual
funding of the commission, which would increase or decrease ac-
cordingly, with the limitation that, in the first fiscal year following
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the enactment of this bill, total appropriations shall not exceed $2
million. CBO estimates that gross revenues would have to increase
tenfold in order for the commission to reach the $10 million to $15
million annua! funding for gaming commissions in Nevada and
New Jersey.

6. Estimated cost to State and local governments: None.

7. Estimate comparison: None.

8. Previous CBO estimate: None.

9. Estimate prepared by: Paul M. DiNardo.

10. Estimate approved by: James L. Blum, Assistant Director for
Budget Analysis.

INFLATIONARY IMPACT STATEMENT

Enactment of H.R. 1920 would have only a minimal inflationary
impact.

DEPARTMENTAL REPORT

Reports were requested from the Department of the Interior and
the Department of Justice on H.R. 1920 on October 15, 1985. To
date, no report has been received by the Committee from either De-
partment.




SUPPLEMENTAL VIEWS OF MR. UDALL

I feel compelled to respond to the dissenting views filed on this
legislation. I feel compelled to do so as Chairman of the Committee
which has jurisdiction over most Indian matters and as a member
of Congress who has long fought and worked to better the condition
of our Indian citizens and to protect their rights against an over-
whelming majority.

The Constitution of the United States establishes the relations of
this Nation with the Indian tribes. Under the Constitution, Con-
gress has plenary power over Indian affairs and this responsibility
has been vested by the House with this Committee.

In carrying out its plenary power over Indian affairs, the second
act of the 1st Congress was to reenact the Northwest Ordinance of
1787 which provided in Article 3:

* * * The utmost good faith shall always be observed to-
wards the Indians; their land and property shall never be
taken from them without their consent; and in their prop-
erty, rights, and liberty, they shall never be invaded or dis-
turbed, unless in just and lawful wars authorized by Con-
gress; but laws founded in justice and humanity shall from
time to time be made, for preventing wrongs being done to
them, and for preserving peace and friendship with them.

High sounding words, indeed! A cursory review of our treatment of
Indian tribes will reveal most readily that the promise and commit-
ment has been observed more in the breach than in the fulfillment.
~The “utmost good faith” has not been observed.

The Northwest Ordinance statute has not been repealed and it
remains the law of this Land. I will do my utmost to honor the
commitment and promise that it makes to the Indian tribes and
our Indian citizens.

It may seem strange that I would raise a point of National henor
and commitment in the context of legislation dealing with gam-
bling. Gambling has always had overtones of immorality. I, person-
~ ally, do not view gaming activities as an appropriate method of
generating governmental revenues. That is not the issue here, how-
ever. Gambling, in one form or another, is now legal in almost all
of the States. More and more States are turning, directly or indi-
rectly, to gambling as a revenue source to supplement tax revenue.
That is understandable in an era of high Federal budget deficits
and Gramm-Rudman.

It is even more understandable that Indian tribes would turn to
that source of revenue. They have little, if any, tax base. They are
almost solely reliant upon Federal funds and programs to provide
even the most basic needs. Reservation Indians receive little sup-
port form State governments. As noted in the Supreme Court deci-

(27)
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sion of US. v. Kagama, the Indians, “* * * owe no allegiance to
the States, and receive from them no protection * * *”

No segment of our population has been more devastated by re.
ductions in Federal programs. Gramm-Rudman, for the tribes, is
not a matter of cutting the fat or even losing a little flesh. For
them, it is literally a matter of life and death. It is little wonder
that they have so desperately turned to gaming for revenue. It is
h?ad to understand those who would deny them this small source
of hope.

The Federal courts, interpreting existing Federal-Indian law,
have held that Indian tribes may engage in gaming activities free
of State law where the States permits gaming as a matter of its
civil laws. The dissent suggests that this is unfair and notes the
intent to offer an amendment to subject tribal government to State
jurisdiction, an infringement upon existing Indian rights. They
gsgel;g’that this is necessary because, “We need a level playing field

I, too, have been seeking a level playing field—a level playing
field for the Indian tribes and their members:

a level playing field in economic conditions, when nearly
40% of Indian families are below the income poverty line.

a level playing field in housing, when nearly 50% of Indian
housing is substandard.

a level playing field in employment opportunities, when 50%
of Indians 16 years and older are unemployed.

a level playing field in health, when the per capita expendi-
ture for Indians in 1985 was $660 compared with $1,200 for the
rest of the Nation.

The truth is that, in every circumstance, Indian tribes and people
have been playing in the bottom of a pit in the most affiuent
nation in the world.

I can have little sympathy for the plea of the dissent that their
States and their affluent non-Indian constituents be given a level
playing field in gaming activities when these kinds of conditions
exist among our Indian citizens. The Indians, desperate for some
source of revenue in the face of our budget-cutting mania, have
found a small source of relief in gaming. Even this is to be taken
from them.

In an attempt to protect the rights of Indian tribes, as is my duty
under the Northwest Ordinance and, yet, to deal with the many le-
gitimate concerns of States and non-Indian parties, I bring to the
floor of the House a compromise bill. The compromises that I have
made to deal with the concerns of the dissenters and others are not
willing supported by the Indian tribes. Many tribes feel that these
compromises of their rights unduly and unnecessarily ir:trude upon
their right of self-government. Most, very reluctantly, accept the
compromises in order to achieve the protections of the legislation
and only in the context of the Federal-Indian relationship.

In good faith to the Indians, I can offer no more compromise nor
accept any further abrogation of the righis they have bargained for
in hundreds of treaties ceding lands to this Nation. If an amend-
ment is adopted to subject Indian tribes and their governments to
State jurisdiction, I can no longer support this legislation and
would feel compelled to oppose its enactment.
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From my perspective as Chairman of the Committee to whom
the House has entrusted its Constitutional responsibility for Indian
tribes, the difference that 1 have with the dissent transcends the
rather narrow and secondary issue of Indian gambling. It goes to
the whole nature of our obligations and commitments to the Indian
tribes and, ultimately, to the foundation of our form of government
in which the rights of the minority are to be protected from the
convenience of the majority. Felix S. Cohen, the author of the
Ham:lbook of Federal Indian Law and an early civil libertarian
stateq:

Like the miner's canary, the Indian marks the shifts
from fresh air to poison gas in our political atmosphere;
and our treatment of Indians, even inore than our treat-
ment of other minorities, reflects the rise and fall in our
democratic faith * * °*

In a "Dear Colleague” letter to members of iny Committee before
Committee markup, I cited another part of the Supreme Court de-
cision in U.S. v. Kagama: "Because of local ill-feeling, the people of
the States where (Indians) are found are often their deadliest en-
emies.” Conferring State jurisdiction over tribal governments and
their gaming activities would not insure a “level playing field”, but
would guarantee that Indian tribes could not gamble at all.

I urge the members of my Committee and the members of the
House to reject the position and amendment proposed by the dis-
sent.

Morgis K. UpaLL.




DISSENTING VIEWS

We have serious concerns about the method proposed by the
Committee for regulating Class III gambling on Indian lands. It
makes little sense to have the National Indian Gaming Commaission
regulate Class III gaming activity when the states already have in
place the appropriate rules and enforcement mechanisms for doing
s0. We do not believe that the National Commission will have the
appropriate funding or manpower to adopt and enforce regulations
for (zlall forms of Class III gambling that would take place on Indian
ands.

Even though the Commission would be required to adopt identi-
cal state regulations, the committee makes it clear that it does not
intend “that all state laws relating to gaming activity be incorpo-
rated into the Commission’s regulatory scheme * * *” Thus, gam-
bling on Indian lands would not be subject tc the same rules as
gambling on non-Indian lands. There is no justification for treating
gaming activity on Indian lands more favorably than the same ac-
tivity taking place off Indian land. We need a level playing field,
and providing two sets of rules for gambling within a state is clear-
ly unfair.

The problems faced by the Commission in adopting and enforcing
identical state regulations would be enormous. Potentially, the
Commission would have under its responsibility 50 different sets of
regulations for each type of gaming activity. The task of monitor-
ing each set of rules, for each type of gambling, in each state, is
tremendous. It is extremely doubtful that any commission would be
able to adequately enforce these regulations. :

While the Committee has agreed to permit the states to have
some jurisdiction over gambling on Indian lands in the few states
covered by P.L. 280, this jurisdiction is extremely limited. As the
report notes, while the states have full criminal jurisdiction over
Indians within Indian country under P.L. 280, any state civil juris-
diction in these states has been narrowly construed by the courts.

At a time when we are continuing to face large budget deficits
and we are seeing a number of worthwhile federal programs cut to
the bone, it is incredible that we would consider vesting this Na-
tional Indian Gaming Commission with such a large task as regu-
lating all Class Il gambling on Indian lands. We do not have the
money available to fully fund the activities the Commission would
be required to undertake in this legislation. We also would be du-
plicating work that is currently being done by the states in this
same area.

The states are well-versed in all the methods that can be used to
evade regulations and corrupt gambling. They know how animals
can be drugged, games rigged, machinery tampered with, and
crimes committed. They have the staff, regulatory apparatus, and
expertise to prevent such abuses from creeping into Indian gam-
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bling. They also have experience in regulating on Indian lands as
the states and tribes have had concurrent jurisdiction over alcohol
sales on Indian lands since 1953.

To insure that the states will be able to continue their role in
regulating gambling activities, an amendment will be offered on
the House floor to place Class III gambling on Indian lands under
state jurisdiction. By doing this, we will guarantee that the states
have the responsibility for regulating all gambling within their
borders, whether it takes place on Indian land, or off Indian land.

Tony CoELHO.

Jmm Mooby.

BEVERLY B. BYRON.
RicHArRD H. LEHMAN.
MANUEL LuJan, dJr.




DISSENTING VIEWS

H.R. 1920 is unacceptable for three major reasons.

First, the primary reason for conducting gambling on Indian res-
ervations is to generate revenue from non-Indians. The governing
of certain types of social activities or businesses has been usually
left ertirely to the states. The management or the rules under
which they operate for the sale of liquor, operation of bars and tav-
erns, or even in rare cases, legalized prostitution has been tradi-
tionally left to the states and in our opinion that is where it should
remain. The Federal Government should not be in the business of
establishing and operating a National Indian Gambling Commis-
sion. The powers to control Class III Gambling should remain with
the States.

The second reason for opposing this bill is of major importance.
Who will monitor gambling operations such as horse racing, dog
racing, poker tables, slot machines, Jai-Lai games, etc.? These
games must be operated in a fair manner and on a continuous
basis. Also, if animals are involved, assurances must be made to
insure that all safety and health rules and regulations are fully en-
forced. In our opinion, the Bureau of Indian Affairs, Department of
the Interior does not have the personnel, the training, or the fund-
ing to insure the careful monitoring and control of Indian gaming
operations. The type of control requires highly trained investiga-
tive personnel and a sophisticated law enforceinent organization to
back them up. Organized crime has repeatedly sought areas where
large amounts of cash are involved. To insure basic protections
against any intrustion of organized crime requires much more than
the BIA has or could provide in the near future.

The third and final major problem associated with Indian gam-
bling is the cost and operation of a National Indian Gambling Com-
mission. How many trained agents, how many law enforcement
personnel will be needed to oversee Indian gambling in potentially.
over half the States in America? That will be no small chore. Pres-
ently, the Bureau of Indian Affairs and Tribal law enforcement on
reservations is almost without exception woefully inadequate.
Crime on the reservation has been a problem of staggering propor-
tions without the addition of gambling to monitor. Without an ade-
quate Indian law enforcement organization in place, the charge .
should be left to the States which, in most cases where gambling is
permitted, have trained and effective law enforcement personnel.

Without allowing the States to have an active voice and role in
gambling within their borders makes H.R. 1920 as it stands unac-
ceptable. We understand that gambling can take place under cur-
rent court decisions as they now stand. One should not react with a
law that confirms these decisions in a way that is nci good or ac-
ceptable to the vast majority of individuals who may wish to take
part in Indian gambling activities.

RoN MARLENEE.
Larry E. Crailg.
JAMES V. HANSEN,
Dick CHENEY.
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