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JUL 7 9 2004 

Nicholas H. Fonseca, Chairman 
Shingle Springs Band of Miwok Indians 
P.O. Box 1340 
Shingle Springs, CA 95682-1 340 '- 

Fax (530) 676-8033 

Timothy Cope, President 
Lakes Entertainment, Inc. 
130 Cheshire Lane 
Minnetonka, MN 55305 
Fax (952) 449-9353 

Dear Chairman Fonseca and Mr. Cope: 

The National Indian Gaming Commission (the "NIGC") received for review and 
apfjroval the First Amended and Restated Memorandum of Agreement regarding the 
Development and Management Agreement dated October 13, 2003 (the "Contract"), 
between the Shingle Springs Band of Miwok Indians and Lakes KAR-Shingle Springs, 
LLC ("Lakes"), as well as the Amendment, dated June 16, 2004 (collectively the 
"Amended Contract"). I am pleased to inform you that I have approved the Amended 
Contract, a class I1 and 111 gaming management contract. 

The Indian Gaming Regulatory Act and the regulations of the NIGC require that the 
Ch3irman of the NIGC approve management contracts for gaming operations on Indian 
lands. Accordingly, you submitted the Amended Contract as required by 25 U.S.C. 
8 2711 and 25 C.F.R. Parts 533 and 537. We have reviewed the Amended Contract 
and other information submitted and have determined that the standards of 25 C.F.R. 
Parts 53 1,533, and 537 have been met. 

In approving this Amended Contract, we are relying on the parties' compliance with 
their commitments and applicable law. Among other things, we have received 
assurances that construction and operation of the casino will not start until the 
interchange linking U.S. 50 to the Tribe's Rancheria is operational; the parties have 
agreed to submit to NIGC all executed loan documents; the Manager will submit the 
General Manager's background investigation application, making sure that NIGC has 
enough time to complete its investigation prior to the General Manager assuming any 
management responsibilities under the Contract; and Lakes has committed to continuing 
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to make changes t o  the way in which it conducts business as stated in its letter dated 
February 18, 2004. 

This letter and my signature on the Amended Contract constitute approval of the 
Amended Contract. Please note that if we learn of any actions or conditions that violate 
the standards contained in 25 C.F.R. Parts 531, 533, 535, or 537, or learn that there 
has been a change in the scope of the project described in the Amended Contract, we 
may require modifications of, or may void, the Amended Contract, after providing the 
parties with an opportunity for a hearing and a subsequent appeal to the NIGC as set 
forth in 25 C.F.R. Part 577. 

- .  

Should you have any questions concerning this approval, 
7003. 

Chairman 

cc: Anthony Cohen, Attorney for Tribe 
Fax Only (707) 546-1360 

Thomas Foley , Attorney for Lakes 
Fax Only (651) 602-9976 
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SHINGLE SPRINGS BAND OF MIWOK INDIANS 
a federally recognized tribe 

and 

Dated: October 13,2003 
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THIS FIRST AMENDED AND RESTATED MEMORANDUM OF AGREEMENT, is made 
and entered into this 13 day of October, 2003 by and between the Shingle Springs Band of Miwok 
Indians, a federally recognized Indian tribe (hereinafter referred to as ("the Tribe"), located in the 
State of California with tribal offices located at P.O. Box 1340, Shingle Springs, California 95682 and 
Lakes KAR-Shingle Springs, LLC, a Delaware limited liability company (hereinafter referred to as 
"LKAR"), whose business office is located at 130 Cheshire Lane, Minnetonka, MN 55305. 

RECITALS 

A. The Tribe is a federally recognized Indian tribe eligible for the special programs and 
services provided by the United States to Indians because of their status as Indians and is recognized 
as possessing powers of self-government. 

B. The United States government holds lands in the State of California in trust for the 
benefit of the Tribe ("Tribal Lands") over which the Tribe possesses sovereign governmental powers, 
and the Tribe intends to acquire other lands to be held also in trust for the Tribe by the federal 
govemment and over which the Tribe will possess sovereign governmental powers. 

C. In compliance with the Indian Gaming Regulatory Act of 1988, P.L. 100-497, 25 
U.S.C. 2701 et seq. as it may fiom time to time be amended, the Tribal Council of the Tribe has 
enacted a tribal ordinance regulating the operation of gaming activities on Tribal Lands (hereinafter 
referred to as the "Tribal Gaming Ordinance"), creating the Shingle Springs Tribal Gaming 
Commission, and authorizing Class I1 Gaming and Class ILI Gaming on its Tribal Lands subject to the 
provisions of the Tribal Gaming Ordinance and a Tribal-State Compact. 

D. The Tribe is committed to the use of gaming activities to provide employment and 
improve the social, economic, education, and health needs of its members; to increase the revenues of 
the Tribe; and to enhance the Tribe's economic self-sufficiency and self-determination. 

E. The Tribe presently lacks the resources to develop and operate a gaming facility and 
enterprise on its own and desires to retain the services of a developer and manager with knowledge 
and experience in the gaming industry to secure financing, develop, manage and operate a Class I1 
Gaming and Class III Gaming facility and related resort facilities located on its Indian lands in 
accordance with the Indian Gaming Regulatory Act of 1988, as amended. 

F. LKAR has represented to the Tribe that it has the managerial and financial capacity to 
provide and secure Einancing for the funds necessary to develop and construct the Facility, as defined 
herein, and to commence operation of the Enterprise, as defined herein; and LKAR agrees to assist the 
Tribe in obtaining the capital investment necessary to the development of gaming facilities, and 
provide the management expertise necessary to the conducting of successfid tribal gaming operations. 
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3 G. Kean Argovitz Resorts-Shingle Springs, L.L.C. ("KARSS") entered into Development 
and Management Agreements with the Shingle Springs Band of Miwok Indians (the "Tribe") dated 
June 1 1,1999 (the "Development and Management Agreements"), pursuant to which KARSS was to 
develop and manage a gaming facility and certain related facilities to be owned by the Tribe. Lakes 
Gaming, Inc. and KARSS entered into an agreement under which they agreed to form LKAR to 
assume the rights and obligations of KARSS in connection with the Development and Management 
Agreements. KARSS has assigned its rights and obligations under the Development and Management 
Agreements to LKAR pursuant to the terms of an Assignment and Assumption Agreement. 

H. In connection with the development and construction of the Facility, as defined herein, 
and the operation and management of the Enterprise, as defined herein, LKAR and the Tribe entered 
into a Memorandum of Agreement Regarding Gaming Development and Management Agreement 
dated May 5, 2000 ("'May 5, 2000 Memorandum of Agreement"). Pursuant to the May 5, 2000 
Memorandum of Agreement and by tribal resolution, the Tribe consented to the assignment of the 
Development and Management Agreements to LKAR by KARSS and LKAR's assumption of 
KARSS's rights and responsibilities under the Development and Management Agreements. 

I. In accordance with LKAR's assumption of KARSS's rights and responsibilities under 
the Development and Management Agreements, the Tribe granted to LKAR the exclusive right and 
obligation to develop, manage, operate and maintain the Facility and Enterprise as described in the 
May 5,2000 Memorandum of Agreement, which was intended by the parties thereto to supercede and 

"'. 

replace the Development and Management Agreements. 

J. The May 5, 2000 Memorandum of Agreement (and related exhibit documents) 
between the Tribe and LKAR has been submitted for approval to the National Indian Gaming 
Commission ("NIGC"); NIGC staff have reviewed the May 5,2000 Memorandum of Agreement (and 
related exhibit documents) and have requested certain modifications to the documents prior to issuing 
NIGC approval; the Tribe and LKAR have made such modifications to the documents as they have 
deemed necessary; such modifications are incorporated herein and, accordingly, the Tribe and LKAR 
agree to enter into this First Amended and Restated Memorandum of Agreement Regarding Gaming 
Development and Management Agreement ("Amended Memorandum Agreement") and related 
Transaction Documents in connection with the Project. The parties hereto intend that this Amended 
Memorandum Agreement is to supercede and replace the May 5,2000 Memorandum of Agreement. 

K. This Amended Memorandum Agreement shall become effective when all the 
necessary approvals listed in Section 3.19 of this Amended Memorandum Agreement are received 
(the "Effective Date") and shall continue for a term o c  >m the Commencement Date, 
or as otherwise provided in this Amended Memorandum Agreement. 
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L. The Tribe and LKAR desire that the preliminary Facility design and development work 
will be done (but not the Facility construction or Enterprise operation) so the Project may proceed 
prior to receipt of necessary regulatory approvals. 

M. The Tribe and LKAR desire to take all lawhl steps reasonably possible prior to the 
receipt of the necessary regulatory approvals: (i) to obtain a preliminary commitment for financing of 
the Facility, (ii) to select and develop the site for the Facility, (iii) to design the Facility, and (iv) to 
enter into contracts to construct and equip the Facility so that the Facility can be opened to the public 
as soon as possible after the receipt of all necessary regulatory approvals. 

0. The Tribe has selected LKAR, and the LKAR has agreed, to assist the Tribe in 
obtaining permanent financing for the Project, subject to the terms and conditions of the Facility Loan 
described herein, and to furnish technical experience and expertise for the development and design of 

' the Project, and for contracting for the construction, furnishing and equipping of the Project. 

P. This Amended Memorandum Agreement is entered into pursuant to the Indian Gaming 
Regulatory Act of 1988, P.L. 100-497,25 U.S.C. 2701 et sea (the "IGRA") as that statute may be 
amended. All gaming conducted at the Facility will at all times comply with the IGRA, applicable 
tribal law and the Tribal-State Compact. 

Q. Any dispute regarding this Amended Memorandum Agreement between the parties or 
any other Transaction Documents is t o  b e subject t o the d ispute resolution and g overning 1 aw 
provisions contained herein, as well as the Resolution of Limited Waiver attached hereto. 

NOW, THEREFORE, in consideration of the hereinafter mutual promises and covenants, and 
for other good and valuable consideration as set forth herein, the receipt and suficiency of which are 
expressly acknowledged, the Tribe and LKAR agree as follows: 
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ARTICLE 1. 
Definitions 

As they are used in this Amended Memorandum Agreement, the terms listed below shall have 
the meaning assigned to them in this Article: 

1.1 "Access Land Transfer Agreement" shall mean the Access Land Transfer Agreement 
described in Section 2.1 (b) to be executed simultaneously herewith by the parties hereto in connection 
with providing access to Tribal Lands, together with all amendments, substitutions and renewals 
thereof. 

1.2 "Amended Memorandum Agreement" means the two agreements contained in this 
document, the Development Agreement and the Management Agreement, and all amendments hereto. 

1.3 "Approved Construction Budget" means the budget prepared in the manner set forth in 
Section 2.2(b) in connection with the development and construction of the Facility, which has been 
approved by Developer and the Tribe. 

1.4 "Acquired Tribal Lands" shall have the meaning set forth in Section 2.1 (b). 

1.5 "BIA" means the United States Department of Interior Bureau of Indian Affairs. 

/- 1 1.6 "Chairperson" means the Tribal Chairperson as defined by the Tribe's governing 
documents. 

1.7 "Class 11 Gaming" means games as defined in 25 U.S.C. $2703 (7)(A), as such law 
may be amended and as defined by the National Indian Gaming Commission in 25 C.F.R. $502.3 and 
amendments thereto, but only to the extent such games are authorized by tribal ordinance and licensed 
by the Tribal Gaming Commission. 

1.8 "Class IU Gaming" means all gaming that is not Class I or Class I1 Gaming as defined 
in the IGRA, including, but not limited to, the forms of gaming listed as Class IU games by the 
National Indian Gaming Commission in 25 C.F.R. 9502.4 and amendments thereto, but only to the 
extent such gaming is allowed by the Tribal-State Compact, tribal ordinance, and licensed by the 
Tribal Gaming Commission. 

1.9 "Commencement Date" means the first day upon which the Facility is open to the 
public to engage in gaming activities. 

1.10 "Completion" means the completion of the Facility, or portions thereof, in substantial 
accordance with the Plans and Specifications, as evidenced by a completion certificate from the 
Architect that the Facility, or portions thereof, have been substantially completed in accordance with 

4 
Shingle Springs Developmcnt/Managernent Contract 

1011 3/03 revision 



- 1 the Plans and Specifications, and by the issuance of a certificate of occupancy by the tribal 
governmental agency having jurisdiction, and certificates of such professional designers, inspectors or 
consultants or opinions of counsel, as LKAR may reasonably determine to be appropriate, verifying 
construction and finishing of the Facility is in compliance with all Legal Requirements. 

1.1 1 "Construction Contract" means the contract between the Tribe and the General 
Contractor described in Section 2.4(b), together with all amendments, substitutions and renewals 
thereof. 

1.12 "Costs of Construction" means all costs incurred by the Tribe or LKAR pursuant to 
this Amended Memorandum Agreement in the aggregate to develop, construct and complete the 
Facility, including, without limitation, r - - - .. * - .*. - - -.. - . . - .  . .  

& 
.., . a .  

but excluding Initial Costs of Operation. 
The final amount of costs to be included in the Costs of Construction shall be determined by mutual 
agreement of the parties and shall be documented in the Approved Construction Budget. 

1.13 "Costs of Gaming Operations" means the total of all expenses for the operation of the 
Enterprise's Class II Gaming and III Gaming activities pursuant to ~ e n i r a l l ~  Accepted Accounting 

I '1 
Princi~les C'GAAP"), including but not limited to the following: 
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1.14 "Costs of Incidental Operations" means all expenses and costs pursuant to Generally 
Accepted Accounting Principles incurred in operating the hotel, restaurants, food and beverage 
service, office space, swimming pool, fitness center, childcare, kids arcade, golf course and other 
commercial business areas comprising the Facility in which the Enterprise conducts neither Class I1 
Gaming nor Class III G aming, i ncluding, w ithout 1 imitation: 1 

) 1.15 "Design Agreement" means the contract between the Tribe and the Architect described 
in Section 2.2(a). 

1.16 "Developer" means Lakes KAR-Shingle Springs, LLC, a Delaware limited liability 
company with its business office located at 130 Cheshire Lane, Minnetonka, MN 55305. 

1.17 "Development Agreement" shall mean those provisions of this Amended 
Memorandum Agreement that deals with the development and construction of the Facility, as the 
same may be amended or modified. The Development Agreement shall continue until the earlier of 
either the Commencement Date o c  grovided however, thatL 

. 64/ 

1.18 "Dominion Account" shall have the meaning described in Section 3.8(a) herein. 

1.19 "Dominion Account Agreement" shall mean the Dominion Account Agreement to be 
executed by the Tribe in favor of the LKAR in the form agreed to by the parties thereto, together with 
all amendments, substitutions and renewals thereof. 
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1.20 "Effective Date" means the effective date of this Amended Memorandum Agreement 
as determined pursuant to Section 3.19. 

1.2 1 "Enterprise" means the business enterprise of the Tribe created to engage in Class I1 
Gaming and Class III Gaming at the Facility, and which shall include any other lawful commercial 
activity allowed in or near the Facility including, 1 - - - -  - - - - -  * 

1.22 "Enterprise Accounts" shall have the meaning described in Section 3.8 herein. 

1.23 "Facility" means the permanent buildings, structures and improvements used by the 
Enterprise for its gaming and incidental operations located on the Gaming Site and all Furnishings 
and Equipment. 

1.24 "Facility Loan" means the loan arranged by Developer for the Tribe, as borrower, in an 
aggregate principal amount not to exceed: ?for Initial d y  
Costs of Operation and for Costs of Construction, which Facility Loan shall be further Gidenced by 
the Facility Note and other loan documentation as further defined herein. 

1.25 "Facility Note,' means the promissory note evidencing the Facility Loan in a form to be ''1 
agreed to by the parties to the Facility Loan, together with all amendments, substitutions and renewals 
thereof. 

1.26 "Fiscal Year" means the accounting year used for the operation of the Enterprise. 

1.27 "Furnishings and Equipment" shall mean all furniture, fwnishings and equipment 
required for the operation of the Enterprise in accordance with the standards set forth in this Amended 
Memorandum Agreement, including, without limitation: 

(i) cashier, money sorting and money counting equipment, surveillance and 
communication equipment, and security equipment; 

(ii) slot machines, video games of chance, table games, keno equipment and other 
gaming equipment; 

(iii) office furnishings and equipment; 

(iv) specialized equipment necessary for the operation of any portion of the 
Enterprise for accessory purposes, including equipment for kitchens, laundries, dry cleaning, 
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cocktail lounges, restaurants, public rooms, commercial and parking spaces, and recreational 
facilities; and 

(v) hotel equipment (to the extent a hotel is included in the Enterprise); 

(vi) all other furnishings and equipment hereafter located and installed in or about 
the Facility which are used in the operation of the Enterprise in accordance with the standards 
set forth in this Amended Memorandum Agreement. 

1.28 "Gaming Site" shall mean the Tribal Lands located within the exterior boundaries of 
the Tribe's reservation (whose legal description is described in Exhibit A attached hereto), which are 
held in trust by the United States government for the benefit of the Tribe, and upon which Class I1 
Gaming and Class III Gaming may legally be conducted under IGRA and the Tribal-State Compact. 

1.29 "General Contractor" shall mean the person or entity selected by the Tribe and 
approved by Developer pursuant to Section 2.4 to construct the Facility. 

1.30 "Generally Accepted Accounting P rinciples" o r "GAAP" means those principles 
defined by the Financial Accounting Standards Board consistently applied to the gaming industry 
practice. 

1.3 1 "Governmental Authorities" means the United States federal government, the BIA, the ' 

State, the State Gaming Agency, the Tribal Council, the National Indian Gaming Commission, the 
Tribal Gaming Commission, and any court, agency, department, commission, board, bureau or 
instrumentality, or any of them to the extent each has legal jurisdiction over the Class I1 and Class Ill 
Gaming activities, Tribal Lands, the construction and operation of the Facility and Enterprise thereon, 
or LKAR's performance under this Amended Memorandum Agreement. 

1.32 "Gross Gaming Revenues" means the Enterprise's total revenue fi-om Class 11 Gaming 
and Class III Gaming activities (excluding any insurance proceeds received other than business 
interruption insurance proceeds and insurance proceeds received to reimburse the Enterprise for any 
claims included, or to be included, as Costs of Gaming Operations). 

1.33 "Gross Incidental Revenues" means the Enterprise's total receipts fkom the sale of 
food, beverages, souvenirs and any other goods and services supplied for non-Class I1 Gaming and 
non-Class III Gaming activities that are incidental to the operation of the Enterprise (excluding any 
insurance proceeds received other than business interruption insurance proceeds and insurance 
proceeds received to reimburse the Enterprise for any claims included, or to be included, as Costs of 
Incidental Operations). 
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1.34 "G~oss Total Revenues" means the total of Gross Gaming Revenues and Gross 
Incidental Revenues of the Enterprise. 

1.35 "IGRA" means the Indian Gaming Regulatory Act of 1988, P.L. 100-497, a s  codified 
at 25 U.S.C. $2701 et. seq., as such may be amended from time to time. 

1.36 "Initial Costs of Operation" means all Costs of Operation advanced to the Tribe 
pursuant to Section 2.8 and 6.2, prior to the opening of the Facility to the public, including, but not 
limited t o r  - .  

1.37 "Interim Promissory Note" means the promissory note evidencing the Transition Loan 
in the form agreed to by the parties hereto, together with all amendments, substitutions and renewals 
thereof. 

1.38 "Land Acquisition Loan" means the loan or advances made to the Tribe directly by 
LKAR pursuant to Section 2.3(a)(ii) and evidenced by the Land Acquisition Note. 

1.39 "Land Acquisition Note" means the promissory note of even date herewith evidencing 
the Land Acquisition Loan in the form agreed to by the parties hereto, together with all amendments, 
substitutions and renewals thereof. 

1.40 "Legal Requirements" means any and all present and future judicial, administrative, 
and tribal rulings or decisions, and any and all present and future federal, state, local and tribal laws, 
ordinances, rules, regulations, permits, licenses and certificates, in any way applicable to the Tribe, 
LKAR, the Tribal Lands, t he G arning S ite, the Facility, and the Enterprise, including without 
limitation, the IGRA, the Tribal-State Compact, and the Tribal Gaming Ordinance. 
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-? 1.41 "Lender or Other Lendei' means any third party who makes the Facility Loan to the 
Tribe under Section 2.5 herein. 

1.42 "Limited Recourse" means [ 

1.43 "Management Agreement" shall mean those provisions of this Amended Memorandum 
Agreement that deals with the management of the Facility and the Enterprise, as the same may be 
amended or modified. The Effective Date of the Management Agreement shall be as set out in Section 
3.19. 

1.44 "Manager" means Lakes KAR-Shingle Springs, LLC, a Delaware limited liability 
company with its business office is located at 130 Cheshire Lane, Minnetonka, MN 55305. 

1.45 ''Minimum Guaranteed Monthly Payments" means the minimum monthly amount 
payable to the Tribe, which amount shall be determined pursuant to Section 6.3 hereof. 

1.46 "National Indian Gaming Commission" or "NIGC" means the commission established 
pursuant to the IGRA. 

1.47 "Net Gaming Revenues" means Gross Gaming Revenues less (1) amounts paid out as, 
or paid for, prizes; and (2) Costs of Gaming Operation (excluding management compensation as set 
forth in Section 6.5 herein). 
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'7 1.48 "Net Incidental Revenues" means Gross Incidental Revenues less Costs of Incidental 
Operations. 

1.49 "Net Total Revenues" means the sum of Net Gaming Revenues plus Net Incidental 
Revenues. 

1.50 "NIGC Approval" means written approval by the NIGC Chairman of the Management 
Agreement provisions herein. 

1.5 1 "Non-Gaming Lands Transfer Agreement" shall mean the Non-Gaming Lands Transfer 
Agreement described in Section 2. I@) to be executed simultaneously herewith by the parties hereto, 
together with all amendments, substitutions and renewals thereof. 

1.52 'motes and Security Provisions" shall have the meaning set forth in Section 7,4(a) 
hereof. 

1.53 "Operating Note" means the promissory note evidencing the Minimum Guaranteed 
Payment Advances under Section 6.3(b) herein and the Working Capital Advances under Section 6.7 
herein made by Manager, substantially in the form agreed to by the parties hereto, together with all 
amendments, substitutions and renewals thereof. 

1.54 "Plans and Specifications" means the approved plans, drawings, and specifications for 

) the Facility pursuant to Section 2.2@). 

1.55 "Project" means the scope of the development project contemplated by this Amended 
Memorandum Agreement, established in the Design Agreement and approved by the parties pursuant 
to Section 2.2(a). 

1.56 "Property" means the Tribal Lands, agreed to by the parties, upon which the Tribe will 
build the Facility, and which land is held by the United States in trust for the Tribe and upon which 
Class II Gaming and Class III Gaming may legally be conducted by the Tribe, and any other land or 
rights-of-way acquired for development of the Project. 

1.57 "Replacement" shall have the meaning described in Section 7.4@) herein. 

1.58 "Request for Advance" means any request by the Tribe for funds to pay for Project 
expenses incurred in connection with either approved Costs of Construction or Initial Costs of 
Operation pursuant to either Sections 2.5(a) or 2.5@). 

1.59 "Resolution of Limited Waiver" refers to the limited waiver of sovereign immunity to 
be adopted by the Tribe in the form attached hereto as Exhibit B and evidencing all approvals required 
pursuant to the Tribe's governing documents and applicable law. 
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'--) 
1.60 "Scope of Project Description Sheet" shall mean the Scope of Project Description 

Sheet dated July 15,2003, which substantially describes the scope of Project currently contemplated 
by the Tribe and LKAR. 

1.61 "Secretary" means the Secretary of the Interior of the United States, or her 
appropriately designated representativelagent. 

1.62 "Security Agreement" shall mean the Security Agreement to be executed by the Tribe 
in favor o f LKAR i n the f o m  a greed t o  b y  the p arties thereto, t ogether w ith a 11 amendments, 
substitutions and renewals thereof 

1.63 "State" means the State of California. 

1.64 "Transaction Documents" shall have the meaning described in Section 10.12(b) herein. 

1.65 'Transition Loan" means the loan or advances made to the Tribe directly by LKAR 
pursuant to Section 2.3(a)(i) and evidenced by the Interim Promissory Note. 

1.66 "Tribal Council" means the governing body of the Tribe. 

1.67 "Tribal Gaming Commission" means the Shingle Springs Tribal Gaming Commission 
created by Shingle Springs Tribal Gaming Ordinance, No. 96-4, as such ordinance now exists or may 

' ) in the future be amended, with authority to license and regulate gaming activities on Tribal Lands and 
which is a subordinate governmental entity of the Tribe and is entitled to all sovereign governmental 
immunity of the Tribe; which ordinance was approved by the NIGC on August 5,1996. 

1.68 "Tribal Gaming Enterprise" shall mean any gaming operations conducted by the ~ r i b e  
which are not a part of the Enterprise. 

1.69 "Tribal Lands" means all lands presently and in the future held in trust by the United 
States for the Tribe and all lands within the confines of the Shingle Springs Reservation and such 
lands as may be hereafter added thereto. 

1.70 "Tribal-State Compact" means the agreement between the Tribe and the State 
approved on May 16,2000, as published in the Federal Register, concerning Class III Gaming and any 
amendments or other modifications thereto. 

1.7 1 "Tribe" means the Shingle Springs Band of Miwok Indians. 

1.72 " K C  Financing Statements" means UCC-1 financing statements naming Tribe as 
debtor and naming the Lender and LKAR as secured parties, in the form approved by the parties. 



1.73 "Working Capital Advances" shall have the meaning described in Section 6.7 herein. 
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DEVELOPMENT AGREEMENT PROVISIONS 

ARTICLE 2. 
Gaming Site Selection; Construction and Financing 

2.1 Gaming Site Selection. 

(a) The Tribal Council and LKAR have mutually agreed that the site to be used for 
constructing the Facility ("Gaming Site") shall be those Tribal Lands located within the exterior 
boundaries of the Tribe's reservation (whose legal description is described in Exhibit A attached 
hereto), which are held in trust by the United States government for the benefit of the Tribe, and upon 
which Class I1 Gaming and Class III Gaming may legally be conducted under IGRA and the Tribal- 
State compact. 

(b) It is understood that the parties intend that LKAR will transfer its interests in 
certain lands held by its designees, nominees or members to the Tribe pursuant to the terms and 
conditions of, respectively, the parties' Access Land Transfer Agreement and their Non-Gaming 
Lands Transfer Agreement, each of which is to be executed simultaneously herewith. Lands 
transferred by LKAR to the Tribe under the parties' Access Land Transfer Agreement and their Non- 
Gaming Lands Transfer Agreement shall be known as "Acquired Tribal Lands". 

(c) Any costs incurred by the Tribe in connection with the acquisition of the 
I)  Acquired Tribal Lands described in Section 2.1@) above may be financed in advance of the Tribe 

obtaining any permanent financing of the Project by advances from LKAR to the Tribe, repayable 
under the Land Acquisition Loan on the terms and conditions described in Sections 2.3(a)(ii), (b)(ii) 
and (c), and shall be evidenced by the Land Acquisition Note. 

2.2 Architects, Studies, Plans and Specifications. 

(a) As soon as reasonably possible after signing this Amended Memorandum 
Agreement, the Tribe, based upon the recommendation and subject to the approval of LKAR, shall 
select an architect (the "Architect") for the purpose of performing certain services in connection with 
the design and construction of the Facility, including site development. The Tribe's agreement with 
the Architect shall be in the form of a contract (the "Design Agreement") approved by LKAR and the 
Tribal Council. The scope of the project contemplated by this Amended Memorandum Agreement 
(the b'Project"), shall be stated and established in the Design Agreement, and shall be subject to the 
mutual approval of the parties. It is contemplated the scope of the Project will be substantially as 
described on the Scope of Project Description Sheet, subject to such changes as may be necessary or 
appropriate taking into account competitive conditions, financing and other circumstances. The 
parties understand that market, Tribal-State Compact, governmental or other conditions may change 
and it may be necessary to expand or d ecrease the s cope o f t he P roject b efore c onstruction i s 
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1 commenced. The Design Agreement shall also provide for and establish appropriate design packages, 
each pertaining to a discrete portion or phase of the Project. The Design Agreement shall allow 
LKAR the right and responsibility to supervise, direct, control and administer the duties, activities and 
functions of the Architect and to efficiently carry out its covenants and obligations under this 
Amended Memorandum Agreement. 

(b) The Architect shall be responsible for creating the plans and specifications for 
the Facility ("the Plans and Specifications") and a budget for all Costs of Construction ("'Approved 
Construction Budget"), both ofwhich shall be subject to the mutual approval of the Tribe and LKAR 
prior to the commencement of construction of the Facility. The Costs of Construction budget shall not 
be exceeded unless mutually agreed otherwise in writing by the Tribe and LKAR, except LKAR may 
in its reasonable discretion reallocate part or all of the amount budgeted with respect to any line item 
to another line item. The Architect shall also supervise the completion of all construction, 
development and related activities undertaken pursuant to the terms and conditions of the 
Construction Contract with the General Contractor. 

(c) The Tribe, using finds advanced to it under the Facility Loan or Transition 
Loan, shall provide funds necessary for the design, construction and development of the Facility and 
Enterprise, including architectural and engineering costs. The fee for the Architect's services shall: (i) 
be agreed to by the Tribe and LKAR; (ii) be advanced by LKAR to the Tribe; and (iii) be repaid by 
the Tribe to LKAR as part of and according to the terms of the Transition Loan. Following 

' 
Completion or in the event of a termination of this Amended Memorandum Agreement, it is agreed 
between the parties hereto that the Plans and Specifications and all other design documents shall be 
owned by the Tribe. 

(d) The Facility shall be designed and constructed so as to adequately protect the 
environment and the public health and safety. The design, construction and maintenance of the 
Facility shall, except to the extent a particular requirement or requirements may be waived in writing 
by the Tribal Council, meet or exceed all reasonable minimum standards pertaining to the Tribe and 
national, State and local building codes, fire codes and safety and traffic requirements (but excluding 
planning, zoning and Gaming Site use laws, ordinances, regulations and requirements), which would 
be imposed on the Enterprise by existing State or federal statutes or regulations which would be 
applicable if the Facility were located outside of the jurisdictional boundaries of the Tribe, even 
though those requirements may not apply within the Tribe's jurisdictional boundaries. To the extent 
that the Tribe has adopted or may in the future adopt more stringent requirements, those requirements 
shall govern. Nothing in this subsection shall grant to the State or any political subdivision thereof 
any jurisdiction (including but not limited to, jurisdiction regarding zoning or Gaming Site use) over 
the Facility or Enterprise or its development, management and operation. 
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-) (e) Any costs incurred by the Tribe in connection with the activities described in 
this Section 2.2 may be financed in advance of the Tribe obtaining any permanent financing of the 
Project by advances fiom LKAR to the Tribe, repayable under the Transition Loan on the terms and 
conditions described in Section 2.3 and evidenced by the Interim Promissory Note. 

2.3 Pre-Construction Advances and Terms of Land Acquisition Loan and Transition Loan. 

- (a)(i) LKAR agrees to make the following pre-construction advances to the Tribe: (1) 

- 
-I - 

- - 
The ~ A b e  and LKAR agred ;hat all sums previously advanced to the Tribe by KARSS under 

the supe&eded Development and Management Agreements, and by LKAR under the superceded May 
5, 2000 Memorandum of Agreement (excluding advances for acquisition of the Acquired Tribal 
Lands), shall constitute advances by LKAR to the Tribe hereunder, be credited to LKAR's obligations 

'--I hereunder, and shall be subject to the terms of the Transition Loan herein. 

(a)(ii) in accordance with the terms of the Access Land Transfer Agreement, the Non- 
Gaming Lands Transfer Agreement and Section 2.1 hereof, LKAR agrees to make advances to the 
Tribe to finance the acquisition costs associated with the Acquired Tribal Lands. 

(b)(i) The total amount of funds advanced to the Tribe directly fiom LKAR pursuant 
to Section 2.3(a)(i) shall equalC 
- - -  - - - - -  - + - - .-a. -. ,A- - - a -  - -  -. - 

* - - c -. - - - - 2 C - T- -- -_ - - 3 I-,,' 

- - - - - A - . *  . ,. 

Principal and interest due under the Transition 
Loan shall be paid as provided under Section 2.3 

The total amount of funds advanced to the Tribe by LKAR pursuant to Section 
2.3(a)(ii) shall equa - 

. . .  - -. - - -..-. - -. , A s -  - - -  ---. - . I 

16 

' ) 
Shmgk Swgs Demlopmnt/Management Contract 
10/13/03 d i m  



I . - . -  - - ---- U~".."*I 

. . .  . JP rincipal and i nterest d ue under the Land Acquisition L oan s hall b e p aid as 
provided under Section 2.3(c) below. 

(c) The Land Acquisition Loan and the Transition Loan shall each (i) be subject to 
all the terms and conditions of this Amended Memorandum Agreement; (ii) subject to the priorities 
set forth below,/ 15- - 
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I Jl3e Tribe agrees to enter into a limited, transactional waiver of sovereign immunity 
and consent to jurisdiction and arbitration as to LKAR and in connection with the Land Acquisition 
Loan and the Transition Loan, as provided in the Resolution of Limited Waiver. 

(d) The Tribe shall retain the right to prepay each of the Land Acquisition Loan 
and the Transition Loan, in whole or in part, without imposition of any prepayment penalty. 

(e) It is the understanding of the parties that each of the Land Acquisition Loan and 
the Transition Loan will be the sole responsibility of Tribe, will be a Limited Recourse obligation of 
the Tribe, and will not be subject to any other guarantee or obligation on the part of the Tribe except 
the security interests and liens described herein. 

2.4 Construction. 

(a) LKAR shall arrange fmancing for the Costs of Construction pursuant to Section 
2.5. 

" -1 (b) As soon as reasonably possible after the approval of the Plans and 
Specifications and the budget for the Costs of Construction, the Tribe, with the assistance of the 
Architect, shall enter into a contract with a General Contractor pertaining to the construction of the 
Facility (the "Construction Contract"), subject to the approval of such contract by LKAR. The 
General Contractor must (i) exhibit the financial capability to complete the work, (ii) have the ability 
to obtain adequate payment and performance bonds and builder's risk insurance in amounts requested 
by LKAR and Tribe, (iii) provide an acceptable bid, as mutually agreed upon by Tribe and LKAR, 
(iv) be capable of meeting the construction schedule and (v) construct quality facilities. The General 
Contractor shall be responsible for providing, including through subcontractors, all material, 
equipment and labor to construct and initially equip the Facility as necessary in conformance with the 
Plans and Specifications, including site development. 

(c) The Construction Contract shall contain such provisions for the protection of 
the Tribe and LKAR as the parties deem appropriate, and shall provide that construction of the 
Facility shall commence within thirty days of the parties receiving NIGC Approval, and any necessary 
Tribal Gaming Commission approvals (not to be unreasonably withheld), following and subject to the 
granting of all approvals necessary to commence construction and obtaining the Facility Loan; and 
shall also provide that the General Contractor, and all its subcontractors, shall exert its best efforts to 
complete construction within such time as the Tribe and LKAR agree, but which shall not exceed one 
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year fo110,ng NIGC Approval. The Construction Contract shall provide that LKAR shall be 
responsible and obligated for all construction administration during the construction phases of the 
Project. LKAR shall act as the Tribe's designated representative and shall have full power and 
complete authority to act on behalf of the Tribe in connection with the Construction Contract. To the 
extent allowed by the Construction Contract, LKAR shall have control and charge of any persons 
performing work on the Project site, and shall interpret and decide on matters concerning the 
performance of any requirements of the Construction Contract. LKAR shall have the authority and 
obligation to reject work which does not conform to the Construction Contract. LKAR shall conduct 
inspections to determine the date or dates of substantial completion and the date of Completion. 
LKAR shall observe and evaluate o r  authorize the observation and evaluation o f P roject work 
performed, review or authorize review of applications for payment for submission to the tribe and 
review or authorize review and certification of the amounts due the contractors and/or the General 
Contractor. The General Contractor shall, at a minimum, warrant its work to be performed fiee of 
defects and unworkmanlike labor pursuant to industry standards for not less than the maximum period 
subsequent to Completion customary in the industry or as required by State law or the Tribal-State 
Compact. The General Contractor shall also be required to obtain before construction commences and 
maintain until Completion a policy of insurance of at least equal to the estimated Cost of Construction 
of the Facility naming the Tribe as an additional insured; said policy to be issued by an insurance 
company licensed by the State and having an AM Best rating of A7 or better. General Contractor shall 
also provide comprehensive general liability insurance in the amount of not less than ten million 
dollars ($10,000,000), naming the Tribe as an additional insured. 

'7 
,/ 

(d) Construction change orders to the Plans and Specifications or to the 
Construction Contract shall require written approval of the Architect, Tribe and LKAR and a 
representative of the Tribal Gaming Commission if required by applicable law. It is agreed that if 
completion of the construction, equipping and furnishing of the Facility cannot be reasonably 
accomplished within the budget for Costs of Construction to be agreed upon pursuant to Section 
2.20) above, then, Tribe, upon receiving advice from LKAR and Architect, shall promptly determine 
which components of the Facility shall be deleted or reduced in size, such that the total expenditures 
for Costs of Construction shall not exceed the approved budget. 

(e) LKAR and the Tribe each reserves to itself the right, as a Cost of Construction, 
to inspect the Facility prior to the disbursement of each requested advance of funds, and (i) approve 
the progress and the workmanship of the construction; (ii) verify compliance with the Plans and 
Specifications; (iii) veriQ the percentage of the Completion as set forth in requests for advance; and 
(iv) satisfL itself that all work for which such advance is requested has been performed and all 
materials for which such advance is requested are in place or, as to stored materials, are owned by the 
Tribe and suitably safeguarded. Such inspection will be performed in a timely manner and not 
unreasonably delay the disbursement of any advance. 
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-) (f) Final acceptance of construction of the Facility shall not occur until (i)  
evidence of Completion has been received and approved by Tribe, (ii) a hlly executed indemnity or 
release fiom liens is received fiom the General Contractor and all subcontractors, (iii) any other 
documentation reasonably requested by the Tribe, the Tribal Gaming Commission or LKAR is 
received from the General Contractor and (iv) all approvals have been received from all 
Governmental Authorities fiom which approvals are required. 

(g) LKAR, with the assistance of the Architect, shall submit to the Tribal Council, 
for its review and approval, the specifications for Furnishings and Equipment . Thereafter, LKAR 
shall select and procure vendors for purchase by the Tribe of Furnishings and Equipment required to 
operate the Enterprise in conformity with such specifications. The cost of Furnishings and Equipment 
shall be financed through the Facility Loan. Alternatively, in the sole discretion ofthe Tribe, LKAR 
may arrange for the procurement of Furnishings and Equipment on lease terms consistent with the 
terms provided as to the Facility Loan. 

(h) The Tribe shall keep the Facility and Gaming Site free and clear of all 
mechanic's and other liens resulting fiom the construction of the Facility, which shall at all times 
remain the property of the Tribe. If such lien is claimed or filed, it shall be the responsibility of the 
Enterprise to discharge or take reasonable steps to otherwise cause the removal of the lien within 
thirty days after receiving written notice of such claim. The Enterprise shall indemnify and hold the 
Tribe and LKAR harmless for any pre-existing conditions on the Gaming Site. Tribe shall indernnif4r 
and hold LKAR harmless fiom any and all liability alleged to arise from any prior agreements entered 
into by the Tribe with any persons or entities in connection with development of the Facility and the 
Enterprise, including but not limited to[ -1 Sharp Image Gaming and Excelsior Gaming; 
provided, however, that in the event that Lakes ~ a r n i 2 ,  Inc. is sued in its individual capacity based -66 
upon any alleged relationship with Sharp Image prior to the formation of LKAR, and not as a member 
of LKAR, this indemnification and hold harmless obligation shall not apply to Lakes Gaming. 

2.5 Financing Obligation and Terms of Facility Loan. 

(a) Commencing on the Effective Date of this Amended Memorandum Agreement, 
and subject to satisfaction of each of the conditions set forth in Section 2.6(a) below, LKAR will, 
upon LKAR's approval of requests to advance funds ("Requests for Advance"), arrange for a Lender 
to loan to the Tribe under the Facility Loan or, in its discretion, LKAR may advance directly to the 
Tribe for the benefit of the Tribe funds for the actual Costs of Construction up to an aggregate of the 
Approved Construction Budget approved by the parties. Such amounts loaned or advanced for Costs 
of Construction shall be payable and accrue interest on terms as set forth in the Facility Note, in the 
form agreed to by the Tribe and the Lender or by the Tribe and LKAR, as applicable. All advances of 
Costs of Construction made by LKAR shall be recorded by LKAR on a schedule to be attached to the 
Facility Note. 
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(b) Commencing on the Effective Date of this Amended Memorandum Agreement, 

and subject to satisfaction of each of the conditions set forth in Section 2.6(b) below, LKAR will 
arrange to have a Lender loan the Tribe under the Facility Loan or, in its discretion, LKAR may 
advance directly to the Tribe funds up to the amount of the approved budget to finance the Initial 
Costs of Operation. All amounts loaned or advanced for Initial Costs of Operation shall be payable 
and accrue interest on terms as set forth in the Facility Note. All advances of Initial Costs of 
Operations made by LKAR shall be recorded by LKAR on a schedule to be attached to the Facility 
Note. 

(c) The Costs of Construction and Initial Costs of Operation shall equalr 

(d) The Facility Loan, or total advances if made directly by LKAR, shall (i) be 

' 
subject to all the terms and conditions of this Amended Memorandum Agreement; (ii)[ 
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9 Tribe agrees to enter into a limited, transactional waiver of sovereign immunity and 
consent to jurisdiction and arbitration as to the holder of the Facility Note, or to LKAR to the extent 
LKAR makes advances directly to the Tribe, as provided in the Resolution of Limited Waiver 

(e) The Tribe shall retain the right to prepay the Facility Loan, or total advances if 
made directly by LKAR, in whole or in part, without imposition of any prepayment penalty. 

(f) It is the understanding of the parties that the Facility Loan, or total advances if 
made directly by LKAR, will be the sole responsibility of Tribe, will be a Limited Recourse 
obligation of the Tribe, and will not be subject to any other guarantee or obligation on the part of the 
Tribe except the security interests and liens described herein. 

2.6 Conditions Precedent to Facility Loan. 

(a) The obligation of LKAR to arrange for the issuance of the Facility Loan to the 
Tribe, or to make direct advances to the Tribe, for the initial or any subsequent advance of Costs of 
Construction pursuant to Section 2.5(a) above is subject to the following conditions: 

(i) The Facility Loan and related Facility Note, UCC Financing Statements 
or other related documentation required shall be dated and duly executed and 
delivered by the Tribe and shall have been approved by the BIA or National Indian 
Gaming Commission if required by applicable law. 

(ii) This Amended Memorandum Agreement shall have become effective 
pursuant to Section 3.19 and LKAR shall have received an opinion of counsel for the 
Tribe concerning the enforceability of this Amended Memorandum Agreement and 
the other Transaction Documents against the Tribe and the authority of the Tribe to 
execute each of the same. 

(iii) LKAR shall have received and approved the Plans and Specifications, 
the budget for the Costs of Construction, and the executed Construction Contract in 
accordance with Sections 2.2 and 2.4. 

(iv) LKAR shall have received evidence that the Gaming Site is held in 
trust by the United States of America, as trustee for the Tribe. 
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(v) LKAR shall have received and approved evidence of the bonds and 
insurance required of the General Contractor pursuant to Section 2.4(b). 

(vi) Tribe shall have furnished to LKAR an ALTNACSM survey of the 
Gaming Site and any other Tribal Lands on which the Enterprise will be located in a 
form acceptable to LKAR, which survey shall locate all property lines, existing access 
ways, building s etback 1 ines and easements affecting the Gaming Site and other 
applicable Tribal Lands identified by book and page of recording, where applicable, 
water, electric and sewer lines, and other physical matters, including encroachments, if 
any, affecting the title and use of such property. The survey shall set forth the exact 
legal description of the Gaming Site and any other applicable Tribal Lands used with 
respect to the Enterprise. The Tribe further agrees to furnish to LKAR a copy of the 
recorded plat, if any, applicable to the Gaming Site and any other applicable Tribal 
Lands. All surveys required hereunder shall contain a certificate in favor of, and in 
form and substance satisfactory to, LKAR. 

(vii) LKAR shall have received satisfactory evidence that all permits or 
other authorizations, including, and without limitation, the building permit(s), required 
by any applicable Governmental Authority to authorize construction of the Facility 
have been issued and are in full force and effect. If all permits are not available prior 
to the closing of the Facility Loan, it shall be within LKAR's discretion to arrange for 
the advance by a lender of such sums under thekacility Loan for work for which all 
applicable permits have been received. At LKAR's option, the Tribe shall furnish 
LKAR reasonable evidence that all other pennits required in order to construct the 
Facility in accordance with the Plans and Specifications, and within the Approved 
Construction Budget, will be available when necessary. 

(viii) LKAR shall have received satisfactory evidence of the availability of 
adequate water, electricity, telephone, sanitary sewer, and, if applicable, storm sewer 
service to the Facility to be provided as part of the Costs of Construction or otherwise 
as agreed to by the parties. 

(ix) All representations and warranties of the Tribe shall be true and 
correct, this Amended Memorandum Agreement shall remain in effect, and the Tribe 
shall not be in default under this Amended Memorandum Agreement on the date of 
each advance. 

(x) There shall be no pending or threatened litigation, claim or dispute 
which, in LKAR's good faith judgment, might materially adversely affect the ability 
of the Tribe to timely perform its obligations under this Amended Memorandum 
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Agreement, including, without limitation, a ruling that the Tribal--State Compact is 
void for purposes of the IGRA. Further, the Tribe shall not be the subject of any 
pending or threatened bankruptcy, insolvency, reorganization or similar proceedings 
which, in LKAR's good faith judgment, would materially adversely affect the security 
for the Facility Loan or the Tribe's ability to perform its obligations under this 
Amended Memorandum Agreement or the Facility Note. 

(xi) LKAR shall have received satisfactory evidence that the Gaming Site 
is free fkom environmental contamination of any nature whatsoever or any other 
environmental condition that would require any remediation pursuant to any 
applicable Legal Requirement. 

(b) The obligation of the LKAR to arrange for a Lender to make the initial or any 
subsequent advances for Initial Costs of Operation, or to make such advances directly to the Tribe, is 
subject to the conditions precedent set forth above in subparagraphs 2.6(a) (i), (ii), (ix), (x) and (xi). 

2.7 Advances for Costs of Construction. Nothing herein contained shall obligate LKAR 
to arrange for a Lender to advance the Costs of Construction, or make advances directly to the Tribe, 
for payment of any item not included in or in an amount in excess of the Approved Construction 
Budget. 

'3 (a) Subject to the provisions of Section 2.7 (c) relating to retainage, LKAR shall 
arrange for a Lender to make advances, or make advances directly, to the Tribe for materials 
purchased by the Tribe and stored on or off the Gaming Site but not yet incorporated into the Facility 
only if the Tribe provides evidence satisfactory to LKAR that such stored materials are protected 
against theft and damage. 

(b) Unless it otherwise agrees, LKAR shall not be required to arrange for a Lender 
to make advances, or make advances directly to the Tribe, for Costs of Construction under the Facility 
Note more often than once monthly. Advances for Costs of Construction will be made based upon the 
progress of construction as verified by Requests for Advance approved and certified by the Architect. 

(c) Subject to the provisions of the Construction Contract, LKAR maJC 
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'-> (d) LKAR shall not be obligated to arrange for a Lender to make the final advance, 
or make the final advance directly to the Tribe, for Costs of Construction until the following 
conditions have been satisfied: (i) all conditions stated in this Section 2.7 and Section 2.4(f) shall 
have been satisfied; and (ii) LKAR shall have received the following: (1) evidence that all work 
requiring inspection by any Governmental Authorities having jurisdiction over the Facility has been 
inspected and approved by such authorities and that all other required certificates and approvals have 
been issued; (2) an as-built survey showing the Gaming Site, the Facility, including, without 
limitation, the building, parking areas (including parking spaces designated as regular, compact or 
handicapped spaces), walkways, driveways, access ways to public streets, signs, and any 
encroachments; and (3) a certificate fiom the Architect to the effect that the Facility (including 
landscaping and on-site and any off-site improvements) have been completed substantially in 
accordance with the Plans and Specifications and that direct connection has been made to all 
appropriate utility facilities. 

2.8 Advances for Initial Costs of Operation. Advances under the Facility Note for Initial 
Costs of Operation will be arranged by LKAR with a Lender, or made directly by LKAR to the Tribe, 
upon written request by the Tribe within the budget for Initial Costs of Operation approved pursuant 
to Section 6.10) and if supported by invoices or other documentation as LKAR may reasonably 
require. In addition, LKAR is hereby authorized to make direct payments for Initial Costs of 
Operation incurred by LKAR in its role as agent for the Tribe, subject to the accounting and record 
keeping provisions of Section 3.4(d). LKAR shall provide the Tribe with monthly reports of all 

' 
advances for Initial Costs of Operation that shall compare actual advances with the budget for Initial 
Costs of Operation prepared pursuant to Section 6.10). 

2.9 Title to Facility. The Facility, the Enterprise and all related improvements and assets 
shall be the sole and exclusive property of the Tribe, subject to no liens or encumbrances except for 
any UCC and other liens permitted in favor of the Lender and LKAR to be granted pursuant to the 
provisions of this Amended Memorandum Agreement or any loan or other financing agreements 
between the Lender or LKAR and the Tribe entered into after the date the parties execute this 
Amended Memorandum Agreement. 

2.10 No Liens. During the term of this Amended Memorandum Agreement, neither the 
Tribe nor LKAR shall act in any way whatsoever, either directly or indirectly, to cause any other 
party to lease or to become a lienholder of the Gaming Site, the Facility, the Enterprise, or any related 
assets except as expressly agreed to by the parties or permitted herein. 

2.1 1 Limited Wai . . 
ver of Sovereign Immunity. By this Amended Memorandum Agreement, 

the Tribe does not waive, limit, or modify its sovereign immunity h m  unconsented suit except as 
provided in the Resolution of Limited Waiver as simultaneously executed, delivered and attached 
hereto as Exhibit B. The Tribe understands that its agreement to adopt an enforceable Resolution of 
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I-) Limited Waiver is a material inducement to the LKAR's execution of this Amended Memorandum 
Agreement and is a condition precedent to any of the respective obligations of the parties under this 
Amended Memorandum Agreement. The Tribe further agrees that it will not amend or alter or in any 
way lessen the rights of the Lender or LKAR as set forth in the Resolution of Limited Waiver, which 
is attached hereto as Exhibit B and incorporated here by reference. This Section 2.1 1 shall survive the 
termination of this Amended Memorandum Agreement, regardless of the reason for the termination. 

2.12 Exclusivity. During the term of this Amended Memorandum Agreement, the Tribe 
shall have an exclusive relationship with LKAR regarding the development of the Facility and the 
Enterprise; provided however, that LKAR acknowledges that it is aware of the Tribe's pre-existing 
relationship with Sharp Image and waives the application of this section and Section 2.6(a)(x) with 
respect to that relationship to the extent the Tribe may have existing enforceable legal obligations to 
Sharp Image but only on the following conditions: (i) - 

- - 

I - JSubject to all Legal requirements, the Tribe also agrees that, 
during the term of this Amended Memorandum Agreement, the tribe may pursue other commercial, 
gaming and economic development opportunities on Tribal Lands; provided i c  

26 
' )  Shingle Springs Devclopmcnt/Managernent Contract 
,' 10/13/03 revision 



2.14 Tenn of Develo~ment Arrreement. Unless sooner terminated as provided in this 
Amended Memorandum Agreement, the term of the Development Agreement shall run until the 
earlier of either (i) the Commencement Date; or ( i i c  lprovided however, that the Notes 
and Security Provisions shall continue until all amounts owingd LKAR with respect thereto have 
been paid in full. 

v 
2.15 Tribal Rmresentative~. The Tribe hereby acknowledges and agrees that to the extent 

any authorization, consent or other approval of the Tribe or the Tribal Council is required under this 
Amended Memorandum Agreement or any related Transaction Documents and the Tribe shall 
provide to LKAR a tribal resolution naming any individual or individuals authorized to represent the 
Tribe and the Tribal Council for purposes or for the purpose of the operation and performance of this 
Amended Memorandum Agreement and related Transaction Documents, then LKAR shall be entitled 
to rely on all decisions, authorizations, consents, and approvals provided by such individual or 
individuals, as applicable, until such time as the Tribe shall deliver to LKAR an additional tribal 
resolution revoking or otherwise modifjrlng such authority. 
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ARTICLE 3. 
Authority and Dutv of LKAR 

3.1 Amointment as Anent. Subject to the terms and conditions of this Amended 
Memorandum Agreement, the Tribe hereby appoints LKAR to act as the exclusive agent for the Tribe 
for all non-governmental matters related to the Facility and the Enterprise during the term of the 
Management Agreement. LKAR's agency responsibilities shall include, among other things, 
maintenance and improvement of the Facility, management and operation of the Enterprise's Class I1 
Gaming and Class IU Gaming activities within the Facility, and all other revenue producing activities 
that are conducted by the Enterprise, such as the sale of food and beverages in the Facility. LKAR 
accepts such appointment as the Tribe's exclusive agent for the term of this Management Agreement. 
Subject to the provisions of this Amended Memorandum Agreement and specifically the restrictions 
in this Article 3 and the budget provisions of Article 6 hereof, LKAR shall have, and the Tribe does 
hereby grant to LKAR, the power and authority as agent for the Tribe, to exercise the non- 
governmental rights of the Tribe under and to execute, modify, or amend any contracts associated 
with the operations of the Facility and Enterprise, including, without limitation, purchase orders, 
equipment and retail leases, contracts for services, including utilities, and maintenance and repair 
services, relating to the operation of the Facility and the Enterprise (except for this Amended 
Memorandum Agreement and contracts or compacts between the Tribe and the State or its political 
subdivisions, which shall remain the sole authority of the Tribe). The duties and authorities of LKAR ) shall be subject in all events to receipt of all necessary licenses, consents or approvals from the Tribal 
Gaming Commission. 

3.2 Limitations. LKAR shall have no authority to waive or impair the Tribe's sovereign 
immunity or any other attribute of its sovereign governmental powers. Except as stated herein, LKAR 
shall have no authority as the Tribe's agent under this Amended Memorandum Agreement without the 
prior written approval of  the Tribe (not to be unreasonably withheld): (a) to incur costs which are 
materially in excess of the expenditures to be agreed upon in the operating budget or capital 
expenditure budget to be developed pursuant to Section 6.l(c) herein; (b) to sell, encumber or 
otherwise dispose of any personal property or equipment located in the Facility, except for inventory 
sold in the regular course of business and other items which must be replaced due to age, 
obsolescence, or wear and tear, (c) to purchase any goods or services from LKAR or any of LKAR's 
affiliated companies as a Costs of Gaming Operations, Costs of Incidental Operations or Costs of 
Construction unless such arrangement is specifically approved in writing by the Tribal Council. 
Except as  specifically authorized in this Article 3, LKAR shall not hold itself out to any third party as 
the agent or representative of the Tribe. 
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3.3 LKAR's Authority and Responsibility. 

(a) LKAR shall conduct and direct all business and affairs in connection with the 
day-to-day operation, management and maintenance of the Enterprise and the Facility, including the 
establishment of operating days and hours, in accordance with the requirements of this Amended 
Memorandum Agreement. It is the parties' intention that the Enterprise be open 24 hours daily, seven 
days a week. LKAR is hereby granted the necessary power and authority to act, through the 
Enterprise's general manager, in order to fulfill all of its responsibilities under this Amended 
Memorandum Agreement. Nothing herein grants or is intended to grant LKAR any title or ownership 
interest to the Facility or to the Enterprise. LKAR hereby accepts such retention and engagement. 
The Tribe shall have the sole proprietary interest in and ultimate responsibility for the conduct of all 
Class II Gaming and Class ID Gaming conducted by the Enterprise, subject to the rights and 
responsibilities of LKAR under this Amended Memorandum Agreement. 

(b) In managing, operating, m aintaining and repairing the E nterprise and the 
Facility, LKAR's duties shall include, without limitation, the following: (i) using reasonable 
measures for the orderly physical administration, management, and operation of the Enterprise and the 
Facility, including without limitation cleaning, painting, decorating, plumbing, carpeting, grounds 
care and such other maintenance and repair work as is reasonably necessary; (ii) complying with ail 
duly enacted statutes, regulations and ordinances of the Tribe; and (iii) complying with all applicable 
provisions of the Internal Revenue Code including, but not limited to, the prompt filing of any cash 
transaction reports and W-2G reports that may be required by the Internal Revenue Service of the 
United States or under the Tribal-State Compact. 

3.4 Compliance with Laws. 

(a) LKAR shall assist the Tribe in compliance with all terms and conditions of the 
Tribal-State Compact, the Tribal Gaming Ordinance, IGRA and any gaming regulations (collectively, 
the "Governing Laws"), the violation of which would materially impair the conduct of gaming 
permitted to be conducted under IGRA by the Enterprise. Without limiting the foregoing, LKAR, as 
agent for the Tribe, shall supply the NIGC with all information necessary to comply with the National 
Environmental Policy Act, as it may be amended fiom time to time, and comply with the NIGC's 
regulations relating thereto. LKAR shall ensure compliance with requirements c oncerning the 
reporting and withholding of taxes with respect to the winnings fiom gaming operations pursuant to 
this Amended Memorandum Agreement. The Tribe agrees to cooperate with LKAR and to aid LKAR 
in ensuring compliance with the foregoing laws, regulations and requirements. 

(b) The parties shall use their best efforts to obtain all necessary approvals of 
Governmental Authorities of this Amended Memorandum Agreement. 

Shingk Springs DcvelopmentlManagement Gmhact 
, 



7) 3.5 security. LKAR shall provide for appropriate security for the operation of the 
Enterprise. All aspects of Facility security shall be the responsibility of LKAR. Upon agreement of 
the Tribe and LKAR, any security officer may be bonded and insured in an amount commensurate 
with his or her enforcement duties and obligations. The cost of any charge for security and increased 
public safety services will be a Costs of Gaming Operations or Costs of Incidental Operations, as 
appropriate. 

3.6 Accounting. Financial Records, and Audits. 

(a) LKAR shall maintain fill and accurate records and books of account for 
operations of gaming activities and related incidental operations managed hereunder. Such records 
shall be maintained at the Enterprise's general manager's office located within the Facility and shall 
be made available for immediate inspection and verification at all times. Inspection or verification by 
the Governmental Authorities shall be coordinated through the Tribal Gaming Commission. 

(b) At least three months prior to the Commencement Date, and subject to the 
approval of the Tribal Council and the Tribal Gaming Commission, which approvals shall not be 
unreasonably withheld and which shall occur prior to the Commencement Date, LKAR shall establish 
and maintain such approved accounting systems and procedures that shall: (i) include procedures for 
internal accounting controls; (ii) permit the preparation of financial statements in accordance with 
generally accepted accounting principles; (iii) be susceptible to audit; (iv) allow the Enterprise, the 
Tribe and NIGC to calculate the annual fee under 25 CFR 9514.1; (v) permit the calculation of 3 LKAR9s compensation under Section 6.5@) herein; and (vi) provide for the allocation of operating 
expenses or overhead expenses among the Tribe, the Enterprise and LKAR, or any other user of 
shared facilities or services. Supporting records and the agreed upon accounting system shall be 
sufficiently detailed to permit the calculation and payment of any fee or contribution computations 
required under IGRA, the Tribal-State Compact and other applicable laws or regulations. 

(c) Net Gaming Revenues, Net Incidental Revenues, and Net Total Revenues will 
be calculated by LKAR for purposes of distribution monthly in accordance with Section 6.5 and 
copies of such calculations shall be promptly supplied to the Tribal Council as required by Section 6.4 
herein. 

(d) All records shall be maintained so as to permit the preparation of financial 
statements in accordance with generally accepted accounting principles consistently applied and in 
accordance with procedures to be mutually agreed upon by the parties. LKAR shall, as a Costs of 
Gaming Operations, furnish to the Tribe and the Tribal Gaming Commission, monthly financial 
reports in accordance with Section 6.4. Such reports shall provide reasonable detail as requested by 
the Tribe and the Tribal Gaming Commission with respect to revenues and expenses of each profit 
center of the Enterprise. In addition, all gaming operations conducted within the Facility shall be 
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) subject to special outside annual audits, which the Tribal Gaming Commission may cause to be 
conducted, and all contracts or subcontracts for supplies, services or concessions for a contract 
amount in excess of $25,000 annually relating to gaming activities within Facility shall be subject to 
audits which the Tribal Gaming Commission may cause to conducted by an independent certified 
public accountant selected and approved by the Tribal Gaming Commission. The cost of such audits 
and audit reports (including the annual audit under Section 6.6) shall constitute Costs of Gaming 
Operations. LKAR, shall make any reports or presentations to the Tribal Council as are requested by 
the Tribe. 

3.7 Cash Monitoring. As a Cost of Construction, LKAR shall install a video surveillance 
system and computerized systems for monitoring the Gross Gaming Revenues on a daily basis. LKAR 
through the enterprise's general manager will promulgate, and all parties and their respective 
employees, agents, and representatives will obey operational policies consistent with the Gaming 
Control Ordinance respecting the handling of cash, security systems, and access to cash cage, 
counting rooms, and other places where cash is kept and handled. The Tribe and the Tribal Gaming 
Commission and their authorized representatives shall have the right to monitor and investigate 
systems for cash management implemented by the Enterprise's general manager in order to prevent 
any skimming of receipts or losses of the proceeds and to verify daily Gross Gaming Revenues, Gross 
Incidental Revenues, and Gross Total Revenues. 

3.8 Bank Accounts. Reserve Funds and Permitted Investments. 

" 1 (a) On or prior to the Commencement Date, the Tribe and LKAR shall execute the 
Dominion Account Agreement and create the dominion Account ("Dominion Account") described 
therein. Gross Gaming Revenues and Gross Incidental Revenues shall be deposited daily into the 
Dominion Account, which shall be subject to the lien of the Dominion Account Agreement and 
established at a commercial bank, of the Tribe's choice, organized under the laws of the United States 
of America or any state thereof provided such bank is a member of the Federal Deposit Insurance 
Corporation and has combined capital, undivided profits and surplus o f a t  1 east $500,000,000. 
LKAR, through the Enterprise's general manager, shall also establish other segregated bank accounts 
with the approval of the Tribe for the operation of the Enterprise (the "Enterprise Accounts"), which 
accounts must indicate the custodial nature of the accounts. [ 
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(b) LKAR agrees that subject to the tenns of Sections 6.3(b) and 7,4(a) hereof and 
the Dominion Account Agreement, LKAR shall make or permit timely transfers from the Dominion 
Account to the Enterprise Accounts of all funds needed to pay (i) Costs of Gaming Operations; (ii) 
Costs of Incidental Operations; (iii) required debt service on the Land Acquisition Loan, the 
Transition Loan and the Facility Loan, as well as any other third party loans to which LKAR has 
consented in writing pursuant to the terms of this Amended Memorandum Agreement or other 
agreement; (iv) the Minimum Guaranteed Monthly Payment; (v) Minimum Guaranty Payment 
Advances; and (vi) disbursements required pursuant to Section 6.5 hereof. Upon the termination of 
this Amended Memorandum Agreement and so long as: (a) any amounts remain owing to LKAR 
hereunder or with respect to any related Transaction Documents, and (b) the Enterprise shall continue 
in operation pursuant to the terms of Section 7.4 hereof, then LKAR shall continue to permit transfers 
from the Dominion Account to the Enterprise Accounts for payment of the amounts described above, 
including a ny C osts o f G arning 0 perations or Costs of Incidental Operations (but specifically 
excluding any such costs otherwise payable to the Tribe or any political subdivision or other affiliate 
of the Tribe which is not a reasonable gaming license fees, and any costs or expense which is not 
associated with the provision of reasonable supplies andlor services provided by the Tribe to the 
Enterprise). 

3.9 Enforcement of Rights. 

(a) During the term of this Amended Memorandum Agreement, except as 
otherwise provided in Section 3.9 (b), the Tribe and LKAR shall mutually agree with respect to the 
handling of the defense, prosecution or settlement of civil disputes with third parties relating to 
gaming and other management activities conducted or contracts executed by LKAR, as agent for the 
Tribe. The parties will assist and cooperate with each other with respect to such third-party claims 
and disputes. All uninsured liabilities incurred or expenses incurred by the Tribe and LKAR or any of 
the employees, officers or directors of any party in defending such claims by third parties or 
prosecuting claims against third parties shall be considered either Costs of Gaming Operation or Costs 
of Incidental Operations, depending upon the circumstances and nature of the claim, except with 
respect to claims and liabilities resulting from criminal misconduct, which shall be governed by 
Article 8 herein. 
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3.10 Fire and Safetv Services. LKAR shall be responsible for obtaining adequate coverage 
for fire and safety services and may, with the consent of the Tribe, which consent shall not be 
unreasonably withheld, have such services provided on a contractual basis by the local Fire and 
Police Departments. The costs of any fire and safety protection services shall be appropriately 
allocated between Costs of Gaming Operation and Costs of Incidental Operations, and, ifprovided by 
a Department of the Tribe, shall not exceed the actual cost to the Tribe of providing such services. 

3.1 1 Timelv Pavment of Costs of  gamin^ ODerations and Costs of Incidental ODerations. 
LKAR shall be responsible for paying Costs of Gaming Operation and Costs of Incidental Operations 
fiom the bank account(s) established pursuant to Section 3.8 so as to avoid any late-payment 
penalties, except those incurred as a result of good faith payment disputes. 

3.12 Acquisition of Gaming and Other Eauivment. 

(a) All gaming equipment shall, subject to the approval of the Tribe (not to be 
3 unreasonably withheld), be acquired by the Enterprise fiom Tribal Gaming Commission licensed 

distributors and manufacturers. 

(b) All acquisitions of new equipment after the public opening of the Facility shall, 
subject to the app'roval of the Tribe, which approval shall not be unreasonablywithheld$ 

. .- . . - 
Junless otherwise agreed by the Tribe. 

3.13 Hours of ODeratioq. Unless otherwise agreed by the parties, the Facility and Enterprise 
shall be operated for the maximum days per week and hours per day, subject to any restrictions in the 
IGRA and the Tribal-State Compact. 

3.14 Access to Operatiom. LKAR, through the Enterprise's general manager, shall provide 
. immediate access by appropriate officials of the Tribal Gaming Commission and the Tribe's 

designated representative to the gaming operation, including all books and records in addition to those 
listed in the access requirements set forth in Sections 3.6 and 3.7. 

3.15 Jncreased Public Safetv Services. The parties agree that increased actual costs of law 
enforcement and police protection services required as a result of the Class I1 Gaming and Class ILI 
Gaming in the Facility shall be paid as Costs of Gaming Operation. 

3 3 
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3.16 Advertising. LKAR, through the Enterprise's general manager, shall contract for and 

place advertising, subject to prior approval of the general concepts of the advertising by the Tribe. 
Advertising costs will be included in the operating budgets prepared in accordance with Article 6. 

3.17 Certain M eetinrrs. T he p arties agree that, to facilitate oversight of the activities 
conducted pursuant to this Management Agreement and to maintain communication generally 
between the individuals who will be involved in supervising those activities, the Tribal Council or its 
designated representative and the LKAR's principal individuals will meet at least monthly to review 
operations of the Facility and Enterprise and any current issues pertaining thereto. 

3.18 Maintenance. LKAR will cause the Facility to be repaired and maintained and 
operated in a clean, good and orderly condition. Repairs and maintenance will be paid as Costs of 
Gaming Operation if related to the gaming operations of the Enterprise, or as Costs of Incidental 
Operation if related to the other operations of the Enterprise. 

3.19 Term. Notwithstanding the date of signature of the parties hereto, this Amended 
Memorandum Agreement shall become effective upon the last of the following events to occur (the 
"Effective Date"): (i) written approval of the Tribal Gaming Ordinance and this Amended 
Memorandum Agreement by the Chairman of the National Indian Gaming Commission; (ii) approval 
by the Secretary and publication in the federal register of the Tribal-State Compact; or (iii) issuance 
by the Tribal Gaming Commission to LKAR of all applicable license(s) required by IGRA, the Tribal 
Gaming Ordinance or the Tribal--State Compact. The Commencement Date shall be the first day - 1  
upon which the Facility is open to the public to engage in Class II Gaming and Class ItI Gaming 
activities. Unless sooner terminated as provided in this Amended Memorandum Agreement, this - 
Amended Memorandum Agreement shall continue for a period o f L  

A /from the d~ 
Cornmencement ~ a t e c  - 

]provided that the Tribe shall have the right to terminate this Amended 
Memorandum Agreement afterf - b 2 , 
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ARTICLE 4. 
Personnel Matters 

4.1 Emvlovee~. All employees involved with operation of the Enterprise's Class I1  
Gaming and Class III Gaming activities and related activities throughout the Facility subject to 
management under this Management Agreement shall be employees of the Tribe. Subject to the 
applicable requirements in the Tribal-State Compact, the employment relationship shall be governed 
by Tribe substantive law, and any applicable federal law, subject to the Tribe's reasonable Indian 
preference policies, and all matters will be subject to dispute resolution procedures in the manner 
described in this Amended Memorandum Agreement. LKAR, through the Enterprise's general 
manager, shall be solely responsible for the hiring, training, promoting, and firing of all such 
employees (except for the general manager as agreed to by the Tribe and LKAR, whose employment, 
advancement and termination shall be subject to approval of the Tribe, such approval not to be 
unreasonably withheld). LKAR, through the Enterprise's general manager, shall develop a policy and 
procedure in conjunction with the Tribe, to implement an executive development program for 
employees who are members of the Tribe whereby Tribe members will be prepared through training 3 and education to assume key management positions within the gaming and non-gaming operations of 
the Enterprise. All salaries, wages, employee insurance, worker compensation premiums, 
employment taxes, government exactions of any kind related to employment, benefits, and overhead 
related to the hiring, supervising, and discharge of employees, will be Costs of Gaming Operations or 
Costs of Incidental Operations, as appropriate. 

4.2 Enternrise Em~lovee Policies, LKAl2, through the Enterprise's general manager, 
shall prepare a drafi of personnel policies and procedures (the "Enterprise Employee Policies"), 
including a job classification system with salary levels and scales, which policies and procedures shall 
be subject to approval by the Tribal Council. The Enterprise Employee Policies shall include a 
grievance procedure in order to establish fair and uniform standards for the Enterprise employees, 
which will include procedures for the resolution of disputes between the Enterprise and Enterprise 
employees. At a minimum, the Enterprise Employee Policies shall provide for an employee grievance 
process which provides the following: 

A written "Board of Review" process will be created by the Enterprise's general manager to 
provide Enterprise employees with a procedure for bringing work related issues to the 
attention of Enterprise management so they may be promptly and permanently resolved in a 
fair and equitable manner. The Board of Review process will be available to all Enterprise 
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employees except: (1) employees at the director level and above, and (2) employees 
discharged for actions involving violations of tribal gaming regulations or law, or federal, 
state, or local law. Enterprise employees will be eligible to use the Board of Review process if 
they have: (a) completed thirty (30) work shifts, and progressed through the chain of 
command in their home department in the Enterprise, (b) brought the work related issue to the 
attention of the Enterprise's human resources department, and (c) completed a Board of 
Review hearing request form within the allotted time frame. The Enterprise's human 
resources department shall be responsible for selecting hearing panel members as outlined in 
written procedures to be adopted. The Board of Review will be empowered to make the full 
range of decisions available and appropriate (i.e. providing back pay and an apology to the 
employee, or upholding the employee's discharge). The Board of Review's decision on the 
work related issue will final and binding, and there will be no appeal beyond the Board of 
Review. 

LKAR, through the Enterprise's general manager, shall be responsible for administering the 
Enterprise Employee Policies. Any revisions to the Enterprise Employee Policies shall not be 
effective unless they are approved by the Tribal Council. All such actions shall comply with 
applicable tribal law, subject to the applicable requirements in the Tribal-State Compact. 

4.3 Em~lovee Backmound Checks. A background investigation shall be conducted by 
the Tribal Gaming Commission in compliance with all Legal Requirements, to the extent applicable, 

3 on each applicant for employment as soon as reasonably practicable. No individual whose prior 
activities, criminal record, if any, or reputation, habits and associations are known to pose a threat to 
the public interest, the effective regulation of Class I1 Gaming or Class HI Gaming, or to the gaming 
licenses of LKAR or the Enterprise, or to create or enhance the dangers of unsuitable, unfair, or illegal 
practices and methods and activities in the conduct of Enterprise gaming activities, shall knowingly be 
employed by Enterprise or the Tribe. The background investigation procedures employed by the 
Tribal Gaming Commission shall be formulated in consultation with LKAR and shall satisfy all 
regulatory requirements independently applicable to LKAR; provided, however, that this provision 
shall not be deemed to limit or impair the exclusive authority of the Tribal Gaming Commission 
pursuant to the Tribal Gaming Ordinance or the exercise of its discretion thereunder. Any cost 
associated with obtaining such background investigations shall constitute an Costs of Gaming 
Operations. 

4.4 Jndian Preference. LKAR, through the Enterprise's general manager, shall adhere in 
regard to recruitment, employment, reduction in force, promotion, training and related employment 
actions to a publicly announced policy and practice of Indian Preference as approved by the Tribe. 
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4.5 Conflict of Interest. 

(a) LKAR covenants that it will not unduly interfere with, or attempt to influence 
the internal affairs or government decisions of the Tribe for its gain or advantage. 

(b) LKAR hereby certifies that no payments have been made or will be made in the 
future by LKAR to any Tribe official, member of the Tribal Council, relative of any tribal official or 
tribal government employee for the purpose of obtaining any special privilege, gain, advantage or 
consideration for LKAR, except for the fees payable to the Tribal Gaming Commission and amounts 
payable to the Tribe pursuant to this Amended Memorandum Agreement. However, nothing in this 
provision shall prohibit LKAR from making contributions to community organizations within the 
Tribe or to the Tribe for the purpose of funding community activities. 

(c) No member of the Tribal Gaming Commission, or any tribal court official may 
be employed by the Enterprise or LKAR, or be a "Party in Interest" as defined in Section 9.1 (a) 
herein with respect to this Amended Memorandum Agreement or a gaming equipment agreement or 
have any direct or indirect financial interest in the gaming to be operated pursuant to this Amended 
Memorandum Agreement. Members of the Tribal Council and their relatives shall not be eligible for 
employment at the Facility and Enterprise but shall be eligible to enter into contracts for the provision 
of goods or services for the Facility and Enterprise. 

(d) LKAR further agrees to comply with all conflict of interest rules set forth in 
regulations or ordinances of the Tribe. 

4.6 partici~ation in Tribe Functionq. LKAR acknowledges that personnel who are 
members of the Tribe have cultural and religious responsibilities to perform in regard to Tribe rituals 
and similar activities. LKAR, through the Enterprise's general manager, will schedule working hours 
and take other actions, with the assistance and advice of the Tribe, to accommodate Tribe members in 
performing these responsibilities without affecting their employment status or position. 

ARTICLE 5. 
Insurance 

5.1 Putv to Maintaiq. LKAR, acting as agent for the Tribe, shall maintain during the 
course of this Amended Memorandum Agreement, appropriately allocated as a Cost of Gaming 
Operation or a Cost of Incidental Operations, insurance coverages in forms and amounts that will 
adequately protect the Tribe and LKAR, but in no case less than the amounts set forth in this Article, 
or as required by the Tribal-State Compact. 

5.2 Workers' C om~ensatioq. L KAR, acting a s a gent for the T ribe, s hall m aintain 
adequate workers' compensation insurance in accordance with all applicable laws, including 
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r) employer's liability insurance, in the amounts agreed to by the LKAR and Tribe, and as required by 
the Tribal-State Compact. 

5.3 Commercial General Liabilitv. LKAR, acting as agent for the Tribe, shall maintain 
commercial general liability insurance covering operations of the Enterprise, including blanket 
contractual liability coverage, broad form property liability coverage, and personal injury coverage in 
the amount of $1,000,000 per person/$3,000,000 per occurrence for bodily injury and $1,000,000 per 
person/$3,000,000 per occurrence for property damage, or as required by the Tribal-State Compact or 
Tribal Gaming Commission. 

5.4 butomobilg. LKAR, acting as agent for the Tribe, shall maintain comprehensive 
automobile liability insurance covering operations of the Enterprise, including all owned, hired and 
non-owned automobiles, trucks, buses, trailers, motorcycles or other equipment licensed for highway 
use with limits and coverage approved by the LKAR and Tribe. 

5.5 Tribe and LKAR to be Insured. Insurance set forth in Sections 5.3 and 5.4 shall name 
the Tribe and LKAR as insureds, and such policies shall be endorsed to prohibit the insurer from 
raising tribal sovereign immunity as a defense to the payment of claim by the insurer. 

5.6 Pro~ertv Insurance. LKAR, acting as agent for the Tribe, shall procure replacement 
value all-risk casualty and extended hazard insurance in appropriate coverage amounts which shall 
insure the Facility and any fixtures, improvements and contents located therein against lost or damage 

' ) by fire, theft and vandalism. Such casualty insurance policy or policies shall name the Tribe and 
LKAR, and the Facility b a n  lenders as insureds. All such casualty insurance proceeds shall be 
applied to the immediate replacement of the applicable Facility part or fixture, improvements or 
contents therein unless the parties agree otherwiser 

5.7 Fidelitv Bond. LKAR, as agent for the Tribe, shall maintain fidelity bonds on such 
employees and in such amounts as  LKAR and Tribe shall deem reasonable. 

5.8 Unmlovment Insurancg. LKAR, as agent for the Tribe, shall maintain adequate 
unemployment compensationldisability insurance with respect to the Enterprise employees in 
compliance with the Tribal-State Compact. 
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5.9 Evidence of Insurance. Prior to the opening of the Facility to the public and 

commencing operations of the Enterprise and kom time to time as reasonably requested by the Tribe, 
LKAR, as agent for the Tribe, shall supply to the Tribe and any necessary Governmental Authorities 
copies of the insurance policies applicable to the Facility or Enterprise operations as required by this 
Article. 

5.10 Insurance Proceeds. Subject to the terms of Sections 7.4 and 7.6 hereof, any insurance 
proceeds received with respect to the Enterprise, except as provided in Section 5.6 hereof, shall be 
deposited into the Dominion Account and disbursed in accordance with the same terms and 
provisions applicable to Gross Total Revenues, provided, however, that if there is any insurance 
recovery for a claim related to the operation of the Enterprise for which either the Tribe or LKAR has 
previously paid from its own separate funds, then, to the extent of amounts paid by either of such 
parties, the insurance proceeds will be paid over to them and the balance shall be deposited into the 
Dominion Account as above. 

ARTICLE 6. 
Budgets, Compensation and Reimbursement 

6.1 Projections and Budgets. 

(a) The p arties h ave u sed their b est efforts to project expected revenues and . 
/-\ expenses for the first three (3) years of operation of the Enterprise, and the projections, as described in 
) the business plan to be submitted to the NIGC with this Amended Memorandum Agreement, 

represent the parties' mutual expectations. 

(b) LKAR shall prepare a budget for the Initial Costs of Operation and submit 
such budget to the Tribe, for approval by the Tribal Council or its designated representative, within 
one hundred twenty (120) days of execution of this Amended Memorandum Agreement. LKAR shall 
also prepare an initial operating budget for the first Fiscal year and submit the same to the Tribe for 
approval by the Tribal Council at least ninety (90) days prior to the Commencement Date. Annual 
operating budgets shall be submitted by the Enterprise's general manager to the Tribe thereafter by no 
later than thirty (30) days prior to the commencement of each succeeding Fiscal Year. The proposed 
initial operating budget and each subsequent annual operating budget shall be subject to approval or 
disapproval within thuty (30) days of submission to the Tribe, such approval not to be unreasonably 
withheld. The parties recognize that mutually agreeable adjustments may be made to previously 
approved operating budgets from time to time during any Fiscal Year, to reflect the impact of 
unforeseen circumstances, financial constraints, or other events. LKAR, shall keep the Tribe informed 
regarding any items of revenue or expense that are reasonably anticipated to cause a material change 
to the operating budget previously approved by the Tribe. 
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(c) LKAR shall prepare an annual capital expenditure budget and submit such 
budget to the Tribe, for approval by the Tribal Council or its designated representative, at least ninety 
(90) days prior to the Commencement Date. Annual capital expenditure budgets shall be submitted 
by the Enterprise's general manager to the Tribe thereafter by no later than thirty (30) days prior to the 
commencement of teach succeeding Fiscal Year. The proposed capital expenditure budgets shall be 
subject to approval or disapproval within thirty (30) days of submission to the Tribe for approval, 
such approval not t o  be  unreasonably withheld. The parties recognize that mutually agreeable 
adjustments may be made to previously approved capital expenditure budgets from time to time 
during any budget year, to reflect the impact of unforeseen circumstances, financial constraints, or 
other events. LKAR, through the Enterprise's general manager, shall keep the Tribe informed and 
obtain the Tribe's approval regarding any projects or expenditures that are reasonably anticipated to 
cause a material change to the capital expenditure budget previously approved by the Tribe. 

6.2 Initial Costs of Operation. The budget for the Enterprise's Initial Costs of Operations 
shall contain amounts approved by LKAR and the Tribe, which amounts shall be included as pre- 
opening costs and not as Costs of Gaming Operations or Costs of Incidental Operations. 

6.3 Minimum Guaranteed Monthly Payments. 

(a) During the term of this Management Agreement, the Enterprise shall, subject to 
the provisions of Section 6.3(b) below, pay the   rib$ 

. . .-. - -. . -  ..--.- 6 - 
;beginning 

on the Commencement Date and continuing for the remainder of the term of this Management 
Agreement. The Minimum Guaranteed Monthly Payment shall be payable to the Tribe in arrears on 
the twentieth (20th) day of each calendar month following the month in which the Commencement 
Date occurs, r;̂  

C -2 If the 
~o&nencement Date is a date other than-the first day of a calendar month, the &t payment will be 
prorated fiom the Commencement Date to the end of the month. The Minimum Guaranteed Monthly 
Payment shall be prorated if gaming is conducted at the Facility for any other partial months. 

(b) Minimum Guaranteed Monthly Payments shall be deducted from any 
disbursements of Net Total Revenues received by the Tribe under Section 6.5 hereof in any given 
month; provided, howeverr 
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. .  . - -. - -. J Minimum 
Guaranteed Monthly Payments shall be prorated with respect to any months (or portions thereof) that 
Class II Gaming or Class III Gaming is suspended or terminated at the Facility, and no Minimum 
Guaranteed Monthly Payments shall be required with respect to any months that no Class Il Gaming 
or Class III Gaming is conducted at the Facility or accrue subsequent to termination of this 
Management Agreement. 

(c) Any obligations owing by the Tribe under the Operating Note shall be repaid 
solely as a Limited Recourse obligation of the Tribe without any cross collateralization fiom other 
projects of Tribe and without any other liability or guarantee on the part of the Tribe except for the 
security interests described herein. Except for the Minimum Guaranteed Monthly Payment to the 
Tribe, repayment of the Operating Note obligations shall have first priority on any Net Gaming 
Revenues and Net Incidental Revenues generated by the Enterprise or any other Tribal Gaming 
Enterprise. Subject to the foregoing, the Tribe agrees to grant to LKAR a first priority and perfected 
security interest, including a Dominion Account arrangement pursuant to the Dominion Account 
Agreement (in a form consistent with the terms of this Amended Memorandum Agreement), on any 
Net Gaming Revenues and Net Incidental Revenues of the Enterprise or any other Tribal Gaming r, Enterprise in order to secure repayment of the Operating Note, and such Operating Note shall also be 
secured on a first priority and perfected basis by any Furnishings and Equipment financed by proceeds 
of the Facility Loan and Transition Loan pursuant to the Security Agreement. The Tribe agrees not to 
encumber any of the assets of the Facility or the Enterprise without the written consent of LKAR, 
which consent will not be unreasonably withheld; except that the Tribe shall have the right without 
the consent of LKAR to grant security interests in the Enterprise's revenues which are subordinate to 
LKAR's interests under this Amended Memorandum Agreement and all related Transaction 
Documents pursuant to a subordination agreement in form and substance acceptable to LKAR. The 
Tribe agrees to enter into a limited, transactional waiver of sovereign immunity and consent to 
jurisdiction and arbitration as to LKAR and in connection with the Operating Note, as provided in the 
Resolution of Limited Waiver. 

6.4 Pailv and M onthlv S tatementg. LKAR shall furnish to the Tribe's designated 
representative statements identifying for each day the Gross Gaming Revenues attributable to the 
Enterprise's Class II Gaming and Class III Gaming on each day that such reports are normally 
available. Within fifteen (15) days after the end of each calendar month, LKAR, shall provide a 
verifiable financial statements in accordance with GAAP to the Tribe and the Tribal Gaming 
Commission covering the preceding month's operations of the Enterprise, including operating 
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-. ' statements, balance sheets, income statements and statements reflecting the amounts computed to be 
distributed in accordance with Section 6.5 hereof. 

6.5 Distribution of Net Total Revenues. 

(a) All Net Total Revenues shall be disbursed on a monthly basis as set forth 
below, paid on the twentieth day of each calendar month for the preceding month. Such Net Total 
Revenues shall be disbursed from the Enterprise Bank Account(s) to the extent available for payment 
of the following accounts in the following order of priority: 

(i) The Minimum Guaranteed Monthly Payment described in Section 6.3 
hereof; 

(ii) All outstanding Minimum Guaranteed Payment Advances and Working 
Capital Advances (and accrued interest thereon) or any other amounts owing to LKAR 
under the Operating Note or to the Tribe under Section 6.7 hereof; 

(iii) Current principal, accrued interest and any other payments due on 
Facility Loan; 

(iv) Current principal, accrued interest and any other payments due on the 
Land Acquisition Loan and the Transition Loan; 

(v) Management compensation due LKAR under Section 6.5(b) below; 
provide that if the distribution under this subsection in any month is insufficient to 
fund such payment in full, the unpaid amount shall be deferred and paid under 
subsection (vi) below; 

(vi) Any a mounts d eferred (including f. - .  - .  - -- - - . - 

. . .)%a& subsections (ii), (iii), 
--1 

(iv) and (v) above; 

(vii) Any monthly capital replacement or other reserve contributions which 
have been created with the written approval of LKAR and the Tribe; 

(viii) Any indemnification or other obligations then owing by the Tribe to 
LKAR under any Transaction Document and not paid as Costs of Gaming Operations 
or Costs of Incidental Operations (provided LKAR has provided written notice to the 
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Tribe that above amounts are owed under the Transaction Documents, and the Tribe 
has not disputed the same or such amounts have been determined to be owing through 
an arbitration proceeding under Article 11 hereof); and 

(ix) All remaining Net Total Revenues shall be disbursed to the Tribe on 
the same date the Management compensation is paid, subject to the rights of the 
LKAR under the Dominion Account Agreement upon the occurrence of a Material 
Breach by the Tribe. 

(b) As compensation for LKAR7s services, LKAR shall receivec - - 
Jf ~ e t  Total Revenues for the prior calendar month, for so long as this Amended Memorandum 

~greement shall remain in effect during the term hereof, as provided in this Amended Memorandum 
Agreement. Any amounts owing to LKAR hereunder shall be Limited Recourse obligations of the 
Tribe and shall be subject to the security provisions described in Section 6.3(c) hereof, including the 

4-2' 
Dominion Account Agreement and Security Agreement. 

(c) LKAR, as agent for the Tribe, shall ensure that the Enterprise's general 
manager is responsible for making the Net Total Revenues disbursements to the appropriate party. 

6.6 Annual Audit. With respect to each Fiscal Year, the Tribe shall cause an audit to be 
conducted by an independent certified public accountant fiom a Big Five accounting firm, who is 

) licensed in California, has more than five (5) years experience in audits of gaming enterprise 
operations, and is to be selected and approved by the Tribe. On or before one hundred twenty (1 20) 
days after the end of such year, such accounting firm shall issue a report with financial statements in 
accordance with GAAP with respect to the preceding Fiscal Year (or portion of the year in the case of 
the first year) operations of the Enterprise, including operating statements, balance sheets, income 
statements and statements reflecting the amounts computed to be distributed in accordance with 
Section 6.5 hereof. In addition, upon termination of this Management Agreement portion of this 
Amended Memorandum Agreement in accordance with its terms, such accounting firm shall conduct 
an audit, and on or before ninety (90) days after the termination date, shall issue a report setting forth 
the same information as is required in the annual report, in each case with respect to the portion of the 
Fiscal Year ending on the termination date. If the Net Total Revenues or other amounts paid to the 
Tribe or LKAR in accordance with Section 6.5 (b) above for relevant period are different from the 
amount which should have been paid to such party based on the report prepared by the accounting 
firm and based upon the provisions of this Management Agreement, then to the extent either party 
received an overpayment, it shall repay and deposit the amount of such overpayment into the bank 
account referenced in Section 3.8 (a) hereof within twenty-five (25) days of the receipt by such party 
of the accountant's report, and to the extent either party received an underpayment, it shall receive a 
distribution from the b ank account referenced i n S ection 3 -8 (a) hereof o f t he a mount o f such 
underpayment within ten (10) days of the receipt by such party of the accountant's report. LKAR, as 
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agent for the Tribe, shall ensure that the Enterprise's general manager may make adjustment to future 
payments to correct a discrepancy if required distributions are not made. 

6.7 Advances for Working Cmital. Where amounts in bank accounts established pursuant 
to Section 3.8 are insufficient to meet Costs of Gaming Operations or Costs of Incidental Operation, 
during the first twelve (1 2) months after the Commencement Date, the LKAR shall advance monies to 
the Enterprise sufficient to meet Costs of Gaming Operations and Costs of Incidental Operations. 
Thereafter, the Tribe shall advance such monies to the Enterprise sufficient to meet Costs of Gaming 
Operations and Costs of Incidental Operations. If LKAR makes any advances hereunder ("Working 
Capital Advances", which advances shall be evidenced by an Operating Note in a form agreed to by 

- - 
the Tribe and LKAR and shall accrue interest rater - 

JLKAR d y  
shall b e repaid a s  provided i n S ection 6.5 hereof (and any amounts outstanding on account of 
Working Capital Advances at the end of the term of this Management Agreement shall be 
immediately due and payable by the Tribe). Any Working Capital Advances shall be Limited 
Recourse obligations of the Tribe and shall be subject to the security provisions described in Section 
6.3(c) hereof, including the Dominion Account Agreement and Security Agreement. Any advances 
made by the Tribe hereunder shall accrue interest at the same rate as applies to the Transition Loan as 
described in Section 2.3(c) hereof and shall be repaid pursuant to Section 6.5 hereof. 

6.8 Develo~ment and Construction Cost Repawnent. The maximum dollar amount for 
repayment of development and construction costs for the Facility and Enterprise shall be[: 

- - - - -  - .  
Bubject to any applicable Legal Requirements, the 

parties may increase the maximum repayment aGount by mutual written agreement. 
d f  
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P R o v I s I o N s  APPLICABLE TO BOTH 
E DEVELOPMENT AND W A G E M E N T  AG- 

ARTICLE 7. 
Termination 

7.1 Termination for Cause. 

(a) Subject to the provisions of Section 9.2, either party may terminate this 
Amended Memorandum Agreement if the other party commits or allows to be committed a Material 
Breach (as hereinafter defined) of this Amended Memorandum Agreement and fails to cure or to take 
steps to substantially cure such breach within thirty (30) calendar days after receipt of a written notice 
from the non-breaching party identifying the nature of the Material Breach in specific detail and its 
intention to terminate this Amended Memorandum Agreement. Termination is not an exclusive 
remedy for breach, and the non-breaching party shall be entitled to other rights and remedies as may 
be available. For purposes of this Amended Memorandum Agreement, a "Material Breach" is any of 
the following circumstances: (i) failure of LKAR to provide the Tribe with the Minimum Guaranteed 
Monthly Payments pursuant to Section 6.3, (ii) material failure of either party to perform in 
accordance with this Amended Memorandum Agreement for reasons not excused under Section 10.6 
(Force Majeure), (iii) if any of LKAR's employees commits theft, embezzlement or crime of moral 
turpitude and if, after knowledge of such act or, if disputed, after determination by arbitration under 
Article 1 1, LKAR does not remove such employee fiom connection with Class II Gaming or Class lII '3 Gaming operations of the Enterprise within thirty (30) days after receipt of written notice, (iv) default 
under the Facility Note, the Land Acquisition Note, the Interim Promissory Note, the Operating Note, 
any other Transaction Document or any document or agreement related thereto by the Tribe, or (v) 
any representation or warranty made pursuant to Section 10.1 1 or 10.12 proves to be knowingly false 
or erroneous in any material way when made. Any final notice of termination hereunder shall be in 
writing detailing the reason the party considers the Material Breach not to be cured and must be 
delivered to the other party before such termination becomes effective. 

(b) Notwithstanding any provision to the contrary herein, the parties agree that, for 
so long as the Tribe owes any amounts under the Facility Note, the Land Acquisition Note, the Interim 
Promissory Note or the Operating Note, the Tribe agrees that it will not terminate this Amended 
Memorandum Agreement without cause. 

7.2 Mutual Consent. This Amended Memorandum Agreement may be terminated at any 
time upon the mutual written consent and approval of the parties. 

7.3 Jnvoluntarv Termination Due to Changes in Law or Tribal-State Com~acl. The parties 
hereby agree to use their best efforts to conduct Class I1 Gaming and Class III Gaming activities in 
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- ) accordance with this Amended Memorandum Agreement and to ensure that such activities and this 
Amended Memorandum Agreement conform to and comply with all applicable laws and the Tribal- 
State Compact. The Tribe agrees that, except as may be required by federal law, the Tribe will not 
enact o r  p ass any new ordinances s ubsequent t o the execution o f t his A mended Memorandum 
Agreement that would materially impair the rights of LKAR under this Amended Memorandum 
Agreement. The Tribe will not enact any tax ordinance that will put the Facility or the Enterprise, or 
any portion thereof, at a competitive disadvantage with businesses in the same or like industries. In 
the event of any change in state or federal laws that results in a final determination by the Secretary, 
the National Indian Gaming Commission, or a court of competent jurisdiction that this Amended 
Memorandum Agreement is unlawful, the Tribe and LKAR shall use their best efforts to amend this 
Amended Memorandum Agreement in a mutually satisfactory manner which will comply with the 
change in applicable laws and not materially change the rights, duties and obligations of the parties 
hereunder. In the event such amendment is not practical, performance of this Amended Memorandum 
Agreement shall be automatically suspended effective upon the date that performance of this 
Amended M emorandum A greement b ecomes u nlawfil, and either p arty shall have the right to 
terminate such suspended Amended Memorandum Agreement (except the Notes and Security 
Provisions, as defined in Section 7.4 (a)), upon thirty (30) days written notice to the other party. 

7.4 Ownershiv of Assets and Repayment of Notes on Termination. 

(a) Upon termination, except in connection with LKAR's and Lender's security 
interests in the Net Total Revenues of the Enterprise pursuant to the Tribe's Limited Recourse 3 obligations under the Facility Note, the Land Acquisition Note, Interim Promissory Note and 
Operating Note (if not yet satisfied), or any other security interests or liens in any Furnishings and 
Equipment purchased with Facility Loan and Transition Loan proceeds or other purchase money 
agreements, the Tribe will retain full ownership of the Facility, Plans and Specifications therefor, and 
the Enterprise and its assets; and LKAR will have no rights to the Enterprise and its assets or the 
Facility (or any equipment, books and records, materials or fiunishings therein that were purchased 
with Costs of Gaming Operations, Costs of Incidental Operations or Costs of Construction) except as 
to the security interests and liens recited above or as may be established otherwise by a proceeding 
pursuant to Article 1 1 hereof. In the event of any termination (whether voluntary or involuntary), the 
Tribe shall continue to have the obligation to pay unpaid principal and interest and other amounts due 
under either the Facility Note, the Land Acquisition Note, Interim Promissory Note or Operating Note 
executed in connection herewith, together with any unpaid compensation owed to LKAR under 
Section 6.5(b) hereof (if not yet satisfied), each of which shall become due and payable on such 
termination date. Any and all obligations and provisions contained in this Amended Memorandum 
Agreement concerning indemnity obligations or repayment of the Facility Note, Land Acquisition 
Note, Interim Promissory Note or Operating Note, and the security therefor, including the Security 
Agreement and Dominion Account Agreement, together with any unpaid compensation owed to 
LKAR under Section 6.5(b) hereof and the terms and provisions set forth in Articles 10 and 1 1 hereof 
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(during which period the term of the Management Agreement will be tolled until Class 
ID Gaming at the Facility becomes lawful, and the period of cessation shall not be 
deemed to have been part of the term of the Management Agreement and the term 
shall be extended by the length of time of the cessation), and with the prior approval 
of the Tribe, which approval shall not be unreasonably withheld, use the Facility for 
any other lawhl purpose pursuant to a use agreement containing terms reasonably 
acceptable to LKAR and the Tribe; or 

(iii) terminate both Class I1 Gaming and Class III Gaming operations and 
terminate this Amended Memorandum Agreement. 

LKAR shall give the Tribe written notice of LKAR's election within such sixty (60) day 
period. 

(b) If LKAR elects to retain its interest in this Amended Memorandum Agreement 
under Section 7.6 (a)(i) or (ii) above, LKAR shall have the right (but not the obligation) to commence 
either Class 11 Gaming and Class III Gaming operations within sixty (60) days after the date on which 
both Class 11 Gaming and Class ID Gaming becomes lawful. LKAR may exercise such right by giving 
the Tribe written notice of such exercise within thirty (30) days after the date on which both Class II 
Gaming and Class III Gaming becomes lawful$- 

(c) If LKAR elects to terminate this Amended Memorandum Agreement under this 
Section 7.6, the provisions of Section 7.4 above shall apply. 

(d) If, during the term of this Amended Memorandum Agreement, the Facility is 
damaged by casualty or other occurrence to the extent, as reasonably determined by LKAR, that either 
Class II or Class Ill Gaming cannot be conducted at the Facility, LKAR shall, within sixty (60) days 
after such casualty or occurrence, elect to: 

(i) retain LKAR's interest in this Amended Memorandum Agreement 
pending repair or reconstruction of the Facility, suspend both Class 11 Gaming and 
Class III Gaming operations pending the repair or reconstruction of the Facility 
(during which period the term of the Management Agreement will be tolled until Class 
III Gaming is recommenced at the Facility, and the period of cessation shall not be 
deemed to have been part of the term of the Management Agreement and the term 
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shall be extended by the length of time of the cessation), and arrange for such repair or 
reconstruction in the manner described in this Section 7.6; or 

(ii) terminate both Class 11 Gaming and Class III Gaming operations and 
terminate this Amended Memorandum Agreement, such termination to be effective on 
the thirtieth (30') day after written notice of termination has been delivered to the 
Tribe. 

LKAR shall give the Tribe written notice of LKAR's election within such sixty (60) 
day period. 

(e) If LKAR elects to retain its interest in this Amended Memorandum Agreement 
under Section 7.6(d)(i) above, LKAR shall promptly verify the amount of insurance or other proceeds 
available to pay the cost of repair, replacement or reconstruction. LKAR is hereby granted the 
authority to submit, adjust and settle, on behalf of the Tribe, all insurance claims associated with the 
casualty or occurrence; provided, however, that LKAR shall obtain the Tribe's prior written consent 
(which consent shall not be unreasonably withheld) to any settlement. LKAR shall provide copies of 
all settlement documents to the Tribe. 

7.7 Renewal Option. Subject to Section 3.19, the parties by mutual agreement may decide 
to renew or extend the Management Agreement of this Amended Memorandum Agreement. Any 

3 such renewal or extension shall only become effective upon approval by the NIGC and appropriate 
licensing by the Tribal Gaming Commission. 

7.8 Buyout Option. [ . -  - - ,.-. . 
. - . - .. . .~ . 



ARTICLE 8. 
Release and Indemnity 

8.1 Third-Partv Claims. Except for Section 2 . 4 0  and except for claims resulting &om the 
other party's own gross negligence or willful or criminal misconduct, neither party shall be entitled to 
recover from, and expressly releases, the other party, its agents, officers and employees, from or for 
any third-party damages, claims, causes of action, losses andlor expenses of whatever kind or nature, 
including attorneys' fees and expenses incurred in defending such claims in connection with the 
lawhl operation of the Facility and Enterprise in accordance with the terms of this Amended 
Memorandum Agreement, and such claims, damages, losses or expenses shall be considered either 
Costs of Gaming Operations or Costs of Incidental Operations, depending on the circumstances and 
nature of the claim, payable from the bank account established pursuant to Section 3.8(a). 

8.2 Indemnitv from LKAR. Notwithstanding Section 8.1, LKAR shall indemnify and hold 
the Tribe hannless against any and all damages, claims, losses or expenses of whatever kind or nature, 
including reasonable attorneys' fees resulting fiom the criminal misconduct and intentional torts of 
LKAR, its officers and directors in connection with LKAR's performance of this Amended 
Memorandum Agreement, and no such damages, losses or expenses shall be paid from the bank 
accounts established pursuant to Section 3.8(a), nor shall such losses or expenses be considered Costs 
of Gaming Operations or Costs of Incidental Operations. 

7 8.3 Indemnitv from Tribe. Notwithstanding Section 8.1, Tribe shall indemnify and hold 
LKAR harmless against any and all damages, claims, losses or expenses of whatever kind or nature, 
including reasonable attorneys' fees resulting from the criminal misconduct and intentional torts of the 
Tribe, its officers, directors, or tribal government employees, in connection with Tribe's performance 
of this Amended Memorandum Agreement, and no such damages, losses or expenses shall be paid 
from the bank accounts established pursuant to Section 3.8(a), nor shall such losses or expenses be 
considered Costs of Gaming Operations or Costs of Incidental Operations. 

8.4 Jndemnitv Against Unauthorized Debt and Liabilities. The parties expressly agree that 
neither this Amended Memorandum Agreement nor its performance creates or implies a partnership 
between the parties or authorizes either party to act as agent for the other except to the extent 
expressly provided herein. LKAR hereby agrees to indemnify and hold the Tribe harmless from any 
third-party claims, actions and liabilities, including reasonable attorneys' fees on account of 
obligations or debts of LKAR that LKAR is not authorized to undertake as agent for the Tribe 
pursuant to the terms of this Amended Memorandum Agreement. The Tribe likewise agrees to 
indemnify and hold LKAR harmless fiom any third-party claims, actions and liabilities on account of 
any of the separate obligations or debts of the Tribe that are not authorized Costs of Gaming 
Operations, Costs o f  Incidental Operations o r  Costs of Construction pursuant to this Amended 
Memorandum Agreement. 
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ARTICLE 9. 
Parties in Interest 

9.1 Pament of Fees and Submission of Information for Backmound Investinations. Upon 
execution of this Amended Memorandum Agreement, LKAR shall pay fiom its own funds the fees 
required by federal and Tribe's regulations for background investigations for the "Parties in Interest" 
as defined herein, and it shall submit the information required by this Section in duplicate to the 
National Indian Gaming Commission and the Tribal Gaming Commission and update such 
information at any time that changes occur in prior submissions so as to allow complete background 
investigations. However, in no event shall the cost of background investigations under this Section 
relating to Tribal Gaming Commission regulations exceedc J ~ e r  
individual, without the mutual consent of the parties, which consent shall not be unreasonably 
withheld. 

(a) As used in this Section 9.1, the term "Parties in Interest7' includes any person or 
entity with a financial interest in, or having management responsibility for, this Amended 
Memorandum Agreement or for which background investigations are required by 25 C.F.R. Part 537, 
or by tribal or federal law, or the Tribal-State Compact and any amendments thereto. 

(b) LKAR shall require sufficient information and identification from each "Party 
in Interest" to perform a background investigation for the purpose of determining the suitability of 
such persons for employment in a Class I1 Gaming and Class III Gaming operation, including, at a 
minimum, the information required by the National Indian Gaming Commission as set forth in 25 
C.F.R. Part 537, by federal and tribal law, and by the Tribal-State Compact, and any amendments 
thereto. 

(c) Without limiting the foregoing, LKAR shall obtain a current set of fingerprints 
on each person for whom background investigations are required by the Tribal Gaming Commission 
and the National Indian Gaming Commission, using forms supplied by the National Indian Gaming 
Commission andfor the Tribal Gaming Commission, which shall be referred to the Federal Bureau of 
Investigation (FBI) Fingerprint Identification Division or other law enforcement agency designated by 
the Tribal Gaming Commission. 

(d) The parties hereby agree that a listing of all "Parties in Interest" as defined in 
Section 9.1 (a) above shall be submitted to the NIGC. All such 'Tarties in Interest7', as such listing 
shall be supplemented fiom time to time, shall be required to finish the information required by this 
Section 9.1 prior to obtaining such interest. All necessary Governmental Authorities must approve 
any change in the "Parties in Interest". Any deletion of a person listed as one of the "Parties in 
Interest" shall not constitute a change in persons with a financial interest in or management 
responsibility for a management contract. 
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9.2 Removal: Divestiture. Should the Tribal Gaming Commission or the National Indian 
Gaming Commission, by agency action, find that any person or entity with either a "direct or indirect 
financial interest" in this Amended Memorandum Agreement (as defined in 25 C.F.R. $502.17, and 
any amendments thereto) or with management authority hereunder, whose prior activities, criminal 
record, if any, or reputation, habits, and associations pose a threat to the public interest, or the tribal 
interest, or the effective regulation of gaming, or create or enhance the dangers of unsuitable, unfair, 
or illegal practices and methods and activities in the conduct of gaming or the carrying on of related 
business and financial arrangements, or should such agency revoke the license of such person or 
entity, and should either agency noti@ LKAR or the Tribe of such finding or revocation, then LKAR 
shall immediately take all necessary steps to require such person or entity to divest their interest in 
this Amended Memorandum Agreement and shall immediately remove such person or entity fiom all 
association with operations under this Amended Memorandum Agreement upon receipt of such 
notice; provided that any person or entity subject to such removaYdivestiture shall be permitted to be 
revested and able to associate with operations in the event the agency action is reversed upon agency 
administrative or judicial appeal. In addition, if any person or entity with "direct or indirect financial 
interest" in this Amended Memorandum Agreement (as defined in 25 C.F.R. 5502.17, and any 
amendments thereto) or with management authority hereunder: (a) has been or is subsequently 
convicted of a felony relating to gaming, (b) knowingly or willfully provided materially false 
statements to the Tribe, the Tribal Gaming Commission or the National Indian Gaming Commission, 
or refused to respond to questions fiom either of such agencies, or (c) attempts to unduly interfere or 

3 unduly influence for their gain or advantage any decision or process of tribal government relating to 
Class 11 Gaming or Class III Gaming, and if LKAR becomes aware of such conflicts or prohibited 
actions, then LKAR shall notifjl Tribe of such event and immediately take all necessary steps to cause 
such person or entity to divest their interest in LKAR. No person or entity required under this 
provision to divest itself of its interest in LKAR or this Amended Memorandum Agreement, or 
subject to removal under this provision, shall as a result thereof have any legal or other recourse 
against the Tribe or any officer, employee, or agent of the Tribe as a result of such divestiture except 
as provided in Article 11 or pursuant to applicable law or regulations. 
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ARTICLE 10. 

Miscellaneous 

10.1 Ass iment  and Subcontractors. The rights and obligations under this Amended 
Memorandum Agreement shall not be assigned or subcontracted by any party without the prior 
written consent of the other party and without first obtaining prior approval by the National Indian 
Gaming Commission or the BIA, if applicable, and any other necessary regulatory approvals. 
However, the Tribe reserves the right to assign its rights and obligations under this Amended 
Memorandum Agreement to a tribally chartered entity or an IRA section 17 corporation that it wholly 
owns and controls and the LKAR reserves the right to assign its rights and obligations under this 
Amended Memorandum Agreement to a wholly owned subsidiary, provided that LKAR shall have 
received prior approval fiom the NIGC and any other necessary regulatory approvals. Other than as 
expressly provided herein or in Section 10.2 below, any attempted assignment or subcontracting 
without such consent and approval shall be void. Approval of any assignment or subcontract to any 
new party must be preceded by a complete background investigation of the new party as required by 
Section 9.1. Subject to the preceding requirements, this Amended Memorandum Agreement shall be 
binding upon and shall inure to the benefit of the parties and their respective successors and assigns. 

10.2 Change of Control in owners hi^ Interest: Severability. LKAR is a Delaware limited 
liability company whose members are Lakes Shingle Springs, Inc. and Kean Argovitz Resorts- 
Shingle Springs, LLC. In the event that either of LKAR's members, as an entity, either: (i) has its '3 gaming license withdrawn or fails to obtain a gaming license, each after exhaustion of all available 
administrative and other legal due process, and fails, despite good faith efforts to do so, to cure the 
condition causing the license withdrawal or failure to obtain a license within the time frames 
contained i n  S ection 7.1; or (ii) for any reason is rendered Iegally incapable of continuing its 
participation i n  this A mended Memorandum Agreement, the Tribe agrees and consents to the 
cessation of all participation by that member of LKAR in this Amended Memorandum Agreement 
and to the assumption by the remaining member of LKAR of all rights and obligations pursuant to 
this Amended Memorandum Agreement. In the event that either of LKAR's members, as an entity, 
with the consent of the other member requests permission fiom the Tribe to withdraw fiom 
participation in this Amended Memorandum Agreement, the Tribe shall consider in good faith 
granting its consent, which consent shall not be unreasonably withheld. In granting such consent, the 
Tribe agrees and consents to the cessation of all participation by that member of LKAR in this 
Amended Memorandum Agreement and to the assumption by the remaining member of LKAR of all 
rights and obligations pursuant to this Amended Memorandum Agreement. Any Change of Control 
(as defined herein) in LKAR shall require prior written consent of the Tribe and be subject to Legal 
Requirements, or this Amended Memorandum Agreement shall be terminated. For purposes of this 
Amended Memorandum Agreement, a "Change of Control" means the acquisition by any legal entity, 
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0 person or affiliated group of persons not presently members of LKAR of beneficial ownership of fifty 
one percent (5 1 %) or more of membership interest in LKAR. 

10.3 Notices. Any notice, consent or any other communication permitted or required by this 
Amended Memorandum Agreement shall be in writing and shall be effective on the date sent and 
shall be delivered by personal service, via telecopier with reasonable evidence of transmission, 
express delivery or by certified or registered mail, postage prepaid, return receipt requested, and, until 
written notice of a new address or addresses is given, shall be addressed as follows: 

If to the Tribe: Shingle Springs Band of Miwok Indians 
P.O. Box 1340 
Shingle Springs, CA 95682 
Attention: Chairman 

With a copy to: Anthony Cohen, Esq. 
Clement, Fitzpatrick & Kenworthy 
3333 Mendocino Ave. 
Suite 200 
Santa Rosa, CA 95403 

If to the LKAR: Lakes KAR-Shingle Springs, LLC 

9 1 30 Cheshire Lane 
Minnetonka, MN 55305 
Attention: Timothy J. Cope 

With a copy to: Kevin C. Quigley, Esq. 
Hamilton Quigley Twait & Foley PLC 
W1450 First National bank Building 
332 Minnesota Street 
St. Paul, MN 55101-1314 

and Brian Klein, Esq. 
Maslon, Edelrnan, Borman & Brand, LLP 
3300 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, MN 55402-4 140 

Copies of any notices shall be given to the Tribal Gaming Commission. 
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:3 10.4 Amendments. This Amended Memorandum Agreement may be amended only by 
written instrument duly executed by all of the parties hereto and with any and all necessary regulatory 
approvals previously obtained. 

10.5 Counteroar@. This Amended Memorandum Agreement may be executed in two or 
more counterparts, each of which shall be deemed an original, but all of which together s hall 
constitute one and the same agreement. 

10.6 Force Maiewe. No party shall be in default in performance due hereunder if such 
failure or performance is due to causes beyond its reasonable control, including acts of God, war, 
fires, floods, or accidents causing damage to or destruction of the Facility or property necessary to 
operate the Facility, or any other causes, contingencies, or circumstances not subject to its reasonable 
control which prevent or hinder performance of this Amended Memorandum Agreement. 

10.7 Time is Material. The Parties agree that time is of the essence and the time and 
schedule requirements set forth in this Amended Memorandum Agreement are material terms of this 
Amended Memorandum Agreement. 

10.8 FurtherAssurances. The parties hereto agree to do all acts and deliver necessary 
documents as shall fkom time to time be reasonably required to carry out the terms and provisions of 
this Amended Memorandum Agreement. 

3 10.9 Severability. In the event that any provision of this Amended Memorandum Agreement 
is, by final order of a court of competent jurisdiction or Government Authority, held to be illegal or 
void, the validity of the remaining provisions of the Amended Memorandum Agreement shall be 
enforced as if the Amended Memorandum Agreement did not contain such illegal or void clauses or 
provisions, and the parties shall use their best efforts to negotiate an amendment to this Amended 
Memorandum Agreement which will comply with the judicial order and maintain the originally 
contemplated rights, duties and obligations of the parties hereunder. 

10.10 Sovereien Imrnunitv. Except as described in the Resolution of Limited W aiver 
attached hereto as and incorporated herein by reference, nothing in this Amended 
Memorandum Agreement shall be deemed or construed to constitute a waiver of sovereign immunity 
of the Tribe and the only applicable waivers of sovereign immunity shall be those expressly provided 
and executed by the Tribe's duly authorized representative and substantially conforming to the form as 
approved by the parties. The parties agree that they will not amend or alter the Resolution of Limited 
Waiver in any way which will lessen the rights of any party as set forth in the Resolution of Limited 
Waiver. This Section 10.10 shall survive termination of this Amended Memorandum Agreement, 
regardless of the reason for the termination. 
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10.1 1 Rmresentations and Warranties of LKAR. The LKAR hereby represents and warrants 

as follows: 

(a) This Amended Memorandum Agreement has been duly executed and delivered 
by LKAR and, when approved by necessary Governmental Authorities as set forth (where 
applicable), will constitute a valid and binding obligation, enforceable against LKAR in 
accordance with its terms. 

(b) The execution and delivery of this Amended Memorandum Agreement, the 
performance by LKAR of its obligations hereunder and the consummation by LKAR of the 
transactions contemplated hereby will not violate any contract or agreement to which LKAR 
or any of its affiliated companies is a party or any law, regulation, rule or ordinance or any 
order, judgment or decree of any federal, state, tribal or local court or require any regulatory 
approval beyond those contemplated herein. 

(c) LKAR has the full legal right, power and authority and has taken all action 
necessary to enter into this Amended Memorandum Agreement, to perform its obligations 
hereunder, and to consummate all other transactions contemplated by this Amended 
Memorandum Agreement. 

(d) LKAR has conducted due diligence investigations and has satisfied itself as to 
the present and past relationships between Tribe and all other entities in connection with the 
Tribe's economic development activities, including but not limited to Sharp Image Gaming, 
Inc., and, subject to the provisions in Section 2.12, waives any claim that such relationships 
and the Tribe's legally required performance thereunder, if any, constitute a breach of this 
contract or an actionable tort. 

10.12 Raresentations and Warranties of Tribe. The Tribe hereby represents and warrants as 
follows: 

(a) The Tribe is duly organized Indian tribe under the laws of the Tribe and the 
United States. 

(b) The Tribe has fill legal right, power and authority under the laws for the Tribe 
and has taken all official Tribal Council action necessary (i) to enter into this Amended 
Memorandum A greement and authorize the T ribe to  execute and d eliver this Amended 
Memorandum Agreement, the Operating Note, Dominion Account A greement, S ecurity 
Agreement, t he F acility Loan d ocumentation, F acility Note, Land Acquisition Note and 
Interim Promissory Note, and any and all other documents and agreements related thereto 
(collectively and as amended, renewed, or extended fiom time to time, the 'Transaction 
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Documents"), (ii) to perform its obligations hereunder, and (iii) to consummate all other 
transactions contemplated by this Amended Memorandum Agreement and other Transaction 
Documents. 

(c) This Amended Memorandum Agreement (and the other Transaction 
Documents), when executed and delivered by Tribe and approved by necessary Governmental 
Authorities, if required, including the Tribe, will constitute a valid and binding obligation, 
enforceable against Tribe in accordance with their terms. 

(d) Subject to the provisions of Section 10.1 1 (d), the execution and delivery of 
this Amended Memorandum Agreement (and other Transaction Documents), the performance 
by Tribe of its obligations hereunder and thereunder, and the consummation by Tribe of the 
transactions contemplated hereby will not violate any contract or agreement to which Tribe is 
a party, law, regulation, rule or ordinance or any order judgment or decree of any federal, 
state, tribal or local court, or require any approval by Governmental Authorities beyond those 
contemplated herein. 

10.13 Governing Law. This Amended Memorandum Agreement has been negotiated, made 
and executed at the Tribe's oEce located in the State of California and shall be construed in 
accordance with the applicable laws of the State of California, without regard to its conflict of laws 
provisions, and applicable Tribe and federal laws. 

10.14 Entire Ameemen?. This Amended Memorandum Agreement, including all exhibits, 
represents the entire agreement between the parties and supersedes all prior agreements relating to the 
subject matter of Class 11 Gaming and Class III Gaming to be developed and conducted by the Tribe at 
the Facility and operations of the Enterprise. The parties hereto intend that this Amended 
Memorandum ~ ~ r e e m e n t  (and related Transaction Documents) is to supercede and replace the May 5, 
2000 Memorandum of Agreement and any other prior agreements between the parties in connection 
with the Project. 

10.1 5 Rmresentatives of Tribe. The Tribal Council shall furnish to LKAR a list of the 
authorized representatives who are empowered to act on behalf of the Tribe for the purposes of this 
Amended Memorandum Agreement and the Tribe shall keep such list current. The Tribe hereby 
acknowledges and agrees that to the extent any authorization, consent or other approval of the Tribe 
or the Tribal Council is required under this Amended Memorandum Agreement or any related 
Transaction Documents and the Tribe shall provide to LKAR a tribal resolution naming any 
individual or individuals authorized to represent the Tribe and the Tribal Council for purposes or for 
the purpose of the operation and performance of this Amended Memorandum Agreement and related 
Transaction Documents, then LKAR shall be entitled to rely on all decisions, authorizations, consents, 
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i and approvals provided by such individual or individuals, as applicable, until such time as the Tribe 
shall deliver to LKAR an additional tribal resolution revoking or otherwise modifjmg such authority. 

10.16 Limitations of Liabilitv. LKAR expressly agrees that the Tribe's total aggregate 
liability for damages for breach of the Amended Memorandum Agreement shall be limited in 
accordance with the Resolution of Limited Waiver attached hereto as Exhibit B and incorporated 
herein by reference. The Tribe shall bear no liability for further damages. 

10.17 Amrovals. Unless otherwise provided herein, all approvals or consents required by 
either party hereunder shall not be unreasonably withheld or delayed, unless otherwise provided 
herein. Approval by the Tribal Council or its duly authorized representative shall be deemed to 
constitute approval by the Tribe and approval by the duly authorized President of LKAR shall be 
deemed to constitute approval by the LKAR. 

10.18 Best Efforts. LKAR and the Tribe shall use their best efforts to perform and fulfill their 
obligations under this Amended Memorandum Agreement in the manner required by this Amended 
Memorandum Agreement. 

10.19 Peauest for NIGC A ~ ~ r o v a l .  The parties specifically request that the NIGC, or the 
Secretary where appropriate, approve this Amended Memorandum Agreement and other Transaction 
Documents, if required, or declare that such approval is not required. 

3 10.20 Non-disclosurg. The parties agree not to divulge to third parties the terms of this 
Amended Memorandum Agreement or any other proprietary or confidential information exchanged 
between the parties pursuant to this Amended Memorandum Agreement, unless (i) the information is 
required to be disclosed pursuant to judicial or Legal Requirements, (ii) the information is at the time 
of disclosure already in the public domain, or (iii) to the extent required in order to obtain fmancing. 
This prohibition shall not apply to disclosures by either party to their attorneys, accountants, or other 
professional advisers. In situations where disclosure of the terms of this Amended Memorandum 
Agreement to regulatory, governmental or judicial entities is required by law or regulations, the 
parties will make reasonable efforts to secure confidential treatment of the terms of this Amended 
Memorandum Agreement by such entities; provided, however, this disclosure restriction shall not 
prohibit LKAR making any SEC filings it deems legally necessary. The parties agree to consult with 
each other and cooperate regarding any press releases regarding this Amended Memorandum 
Agreement and the relationships described herein. LKAR understands that as a tribal government, the 
Tribe is obligated to fblly inform, consult with, and obtain the consent of its membership to its entry 
into and performance of this Amended Memorandum Agreement. LKAR also understands that the 
Tribe has no control over the distribution by its members of this Amended Memorandum Agreement 
or their dissemination of other confidential information. LKAR therefore agrees that this section is 
intended only to bind the Tribe as a legal entity, and its officers and agents, and the Tribe shall have 
no liability for failure of any other person to comply with this provision. 
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: 10.21 Non-Com~etitioq. LKAR agrees that, during the term of this Amended Memorandum 
Agreement, it will not finance, manage, or consult in connection with any facility where Class I1 
Gaming or Class III Gaming is or will be conducted within a radius of- - - 7miles from the 
Gaming Site o(- 2area without the prior written consent of the Tribe (excludin6- 

Q. The Tribe agrees that, during the 
term of this Amended Memorandum Agreement, it will not solicit or enter into any negotiations or 
agreements with an person or company with respect to any Class 11 Gaming or Class I .  Gaming 

46 
conducted within? - 3 i l e s  of the Gaming Site without the prior written consent of LKAR. - 

10.22 Other Business OP~ortunities. LKAR agrees that, in an effort to develop a long-lasting 
business relationship with the Tribe, LKAR will make its best efforts to present appropriate business 
and investment opportunities to the Tribe. 

10.23 Use of Trade Marks and Trade Names. To assure that the Tribe can continue operation 
of the Facility and Enterprise without disruption in the event that this Amended Memorandum 
Agreement is terminated or not renewed, LKAR agrees that it will not use any trade mark or trade 
name to identify any portion of the Facility or Enterprise or services offered within the Facility or 
Enterprise unless such trade mark or trade name is registered in the name of the Tribe. 

ARTICLE 1 1. 
Dispute Resolution 

7 11.1 Pis~utes Between the Enternrise and Patrons. Disputes that arise between the 
Enterprise and any p atron o f t he F acility s hall b e resolved i n accordance w ith the Tribal-State 
Compact and tribal ordinances, if applicable. 

11.2 pimutes Between the Enternrise and Entmrise Em~lovees. The Tribe and LKAR 
shall jointly develop an employee dispute resolution policy and LKAR, as agent of the Tribe, shall 
ensure that the enterprise's general manager shall implement and administer the employee dispute 
resolution policy after its adoption. 

1 1.3 pimutes Between the Tribe and LKM. Disputes between the Tribe and LKAR with 
respect to this Amended Memorandum Agreement, the Land Acquisition Note, the Interim 
Promissory Note, the Facility Note, Operating Note, or any other Transaction Document or a party's 
performance hereunder or thereunder, shall be resolved by the following dispute resolution process 
herein and pursuant to the Resolution of Limited Waiver attached hereto. 

(a) The parties shall first meet and confer in a good faith attempt to resolve the 
dispute through negotiations not later than ten (10) calendar days after receipt of written notice of the 
dispute, unless both parties agree in writing to an extension of time. 
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r )  (b) If the dispute is not resolved to the satisfaction of the parties within thirty (30) 
calendar days after the first meeting in Section 1 1.3(a) above, then any claim, controversy or dispute 
arising out of or relating to this Amended Memorandum Agreement, Facility Note, Land Acquisition 
Note, the Interim Promissory Note, the Operating Note, or any other Transaction Document, or any 
alleged default hereunder or breach of any provisions thereof, shall be submitted to binding arbitration 
in accordance with the Commercial Arbitration Rules of the American Arbitration Association in 
effect at the time of submission; except that: (a) the question whether or not a dispute is arbitrable 
under this Amended Memorandum Agreement or any other Transaction Document shall be a matter 
for binding arbitration by the arbitrators, such question shall not be determined by any court and, in 
determining any such question, all doubts shall be resolved in favor of arbitrability; and (b) discovery 
shall be permitted in accordance with the Federal Rules of Civil Procedure, subject to supervision as 
to scope and appropriateness by the arbitrators. Judgment on any arbitration award may be entered in 
any court having jurisdiction over the parties pursuant to the Resolution of Limited Waiver attached 
hereto as Exhibit B and incorporated herein by reference. 

(c) Unless the parties hereto otherwise agree in writing prior of the submission of 
such claim, controversy or dispute to arbitration, arbitration proceedings under this Article 1 1 shall be 
held in Sacramento, California. 

(d) Either party may, at any time prior to the selection of an arbitrator or 
arbitrators, require that the arbitrator or arbitrators selected be an attorney or attorneys licensed to 

' practice law in California and that the attorneys have experience in Indian gaming regulatory and 
development issues. 

(e) Unless the parties hereto otherwise agree in writing, any matter to be arbitrated 
shall be submitted to a panel of three arbitrators. One arbitrator shall be selected by the Tribe, one 
arbitrator shall be selected by LKAR and the third arbitrator shall be selected by mutual agreement of 
the two arbitrators selected by the parties hereto. 

( f )  The arbitration award shall be in writing signed by each of the arbitrators, and 
shall state the basis for the award. The arbitration award shall be set forth in reasonable detail as to its 
fmdings of fact and law, and basis of determination of award form and amount. In connection with 
any arbitration award, the arbitrators shall be empowered to take the actions and enforce the judicial 
remedies described in Paragraph 5 of the Resolution of Limited Waiver; provided however, that 
although the arbitrators may award damages in the event the Tribe or the Tribal Gaming Commission 
do not to comply with the award, the arbitrators may not require the Tribe or the Tribal ~ a i i n ~  
Commission to take or modify any governmental legislative decision or action which the arbitrators 
have determined has resulted in the dispute between the parties and is contrary to the parties rights, 
liabilities or obligations under this Amended Memorandum Agreement, the Facility Note, the Land 
Acquisition Note, the Interim Promissory Note, the Operating Note, or any other Transaction 
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i;) 
Document ("Specific Performance Restriction"). Provided further, that: (a) should the arbitrators 
determine that there has been an intentional bad faith violation of a party's rights under this Amended 
Memorandum Agreement or any other transaction Document by the Tribe or Tribal Gaming 
Commission, and if the Tribe or the Tribal Gaming Commission do not reverse such intentional bad 
faith violation through governmental legislative decision or action within thirty (30) gays after the 
being notified by the arbitrators of such determination, then the arbitrators s h a l c  - 

- -  d % 

(g) Except to the extent such enforcement will be inconsistent with a specific 
provision of this Amended Memorandum Agreement, arbitration awards made pursuant to this Article 
11 shall be enforceable in federal court under Title 9 of the United States Code and any applicable 
tribal, federal or state law governing the enforcement of arbitration awards. 

(h) In addition to any basis for appeal of an arbitration award stated in Title 9 of 
the United States Code or any applicable law governing the enforcement of arbitration awards, either 
party hereto may appeal an arbitration award on the basis that the arbitrator or arbitrators incorrectly ' 
decided a question of law in making the award, or the award was made in an arbitrary or capricious 
manner or in manifest disregard of the factual evidence. 

(i) Either party hereto, without having to exhaust any tribal remedies first, shall 
have the right to seek and obtain a court order fiom a court having jurisdiction over the parties 
requiring that the circumstances specified in the order be maintained pending completion of the 
arbitration proceeding, to the extent permitted by applicable law. 

(j) The parties agree that: (1) in the event that a dispute submitted to arbitration 
under this section involves the right of LKAR to continue to receive compensation under Section 6.5 
hereof, or (2) in the event that LKAR appeals an agency decision under Section 9.2 for 
rernovalldivestiture, then any compensation which is asserted to be due to LKAR during such dispute 
shall, 

Shingle Springs D e v c l o p r n c n t M ~ t  C n M  .' 10/13/03 revision 



[Rest of page left blank intentionally; signature page to follow] 

Shingle Springs Developmtnt~Mmagement Contract 
1 W13/03 revision 



IN WITNESS WHEREOF, the parties hereto have executed this Amended Memorandum 
Agreement, subject to separate written approval of all exhibits referred to herein and related 
Transaction Documents. 

Shingle Springs Band of Lakes KAR-Shingle Springs, LLC 

By: 

Its Chairman 
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LIST OF EXHIBITS 

Exhibit A Legal Description of Gaming Site 

Exhibit B Resolution of Limited Waiver of Immunity from Suit 



Exhibit A 
Leeal Description of Gaming Site 

Jtribal-lands located within the exterior boundaries of the Tribe's Rancherial 

The Gaming Site is legally described as follows: 

The NW '/4 of Section 29, Township 10 North, Range 10 East, El Dorado County, 
California. 

1 .  

See attachment j 
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SHINGLE SPRINGS RANCHERIA 
P.O. BOX 1340; SHINGLE SPRINGS, CA 95682 

(530) 676-8010, FAX (530) 676-8033 

RESOLUTION 2003-12 

SUBJECT: RESOLUTION OF THE SHINGLE SPRINGS BAND OF MIWOK 
INDIANS REGARDING LIMITED WAIVER OF SOVEREIGN IMMZTNITY 
FOR ECONOMIC DEVELOPMENT PURPOSES IN CONNECTIONWITH 
DEVELOPMENT AND MANAGEMENT OF A CLASS II AND rn GAMJNG 
FACILITYIENTERPRISE 

WHEREAS, the Shingle Springs Band of Miwok Indians ("the Tribe") is a 
federally recognized Indian tribe eligible for the special programs and services 
provided by the United States to Indians because of their status as Indians and is 
recognized as possessing powers of self-government. 

WHEREAS, the Tribal Council of the Tribe is the duly recognized governing 
body of the Tribe and is a federally-recognized Indian tribal government. 

WHEREAS, the United States government holds lands in the State of California 
in trust for the benefit of the Tribe ("Tribal Lands") over which the Tribe possesses 
sovereign governmental powers. 

WHEREAS, in compliance with the Indian Gaming Regulatory Act of 1988, 
P.L. 100- 497,25 U.S.C. $2701 g seq. as it may fiom time to time be amended 
("IGRA") the Tribal Council of the Tribe has enacted a tribal ordinance regulating-the . . 

operation ofgaming activities on Tribal Lands (hereinafter referred to as the "Tribal 
Gaming Ordinance"), creating the Shingle Springs Tribal Gaming Commission, and 
authorizing Class II Gaming and Class III Gaming on its Tribal Lands subject to the 
provisions of IGRA,the Tribal Gaming Ordinance and a Tribal-State Compact. - 

WHEREAS, the Tribe is committed to the use of gaming activities to provide 
employment and improve the social, economic, education, and health needs of its 
members; to increase the revenues of the Tribe; and to enhance the Tribe's economic 
self-sufficiency and self-determination. 

WHEREAS, the Tribe presently lacks the resources to develop and operate a 
gaming facility and enterprise on its own and desires to retain the services of a 
developer and manager with knowledge and experience in the gaming industry to 
secure linancing, develop, manage and operate Class EI Gaming and Class III Gaming 
facilities and related resort facilities on Tribal Lands. 

WHEREAS, Lakes KAR-Shingle Springs, LLC (the "LKAR") has represented 
to the Tribe that it has the managerid and financial capacity to provide and secure 
financing for the funds necessary to develop and construct the Facility, as defined in 
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the Amended Memorandum of Agreement between the Tribe and LKAR, and to 
commence operation of the Enterprise, as defmed in the Amended Memorandum 
Agreement; and LKAR agrees to assist the Tribe in obtaining the capital investment 
necessary to the development of the FaciIity, and to provide the management expertise 
necessary to the conducting of successful tribal garning operations. 

WHEREAS, Kean Argovitz Resorts-Shingle Springs, L.L.C. ("KARSS") 
entered into Development and Management Agreements with the Tribe dated June 1 1, 
1999 (the "Development and Management Agreements"), pursuant to which KARSS 
was to develop and manage a gaming facility and certain related facilities to be owned 
by the Tribe. 

WHEREAS, Lakes Gaming, Inc. and KARSS entered into an agreement under 
which they agreed to form LKAR to assume the rights and obligations of KARSS in 
connection with the Development and Management Agreements; and KARSS has 
assigned its rights and obligations under the Development and Management 
Agreements to LKAR pursuant to the terms of an Assignment and Assumption 
Agreement. 

WHEREAS, pursuant to the May 5,2000 Memorandum of Agreement entered 
into between the Tribe and LKAR and by tribal resolution, the Tribe consented to the 
assignment of the Development and Management Agreements to LKAR by KARSS 
and to LKAR's assumption of KARSS's rights and responsibilities under the 
Development and Management Agreements; 

WHEREAS, in accordance with LKAR's desire to assume KARSS's rights and 
responsibilities under the Development and Management Agreements, the Tribe 

-.- -granted to LKAR the exclusive n i t  and obligation to develop, manage, operate and 
maintain the Facility and Enterprise as described in the May 5,2000Memorandum of 
Agreement between the Tribe and LKAR, which was intended by the parties thereto to 
supercede and replace the Development and Management Age-ements. 

WHEREAS, the My 5,2000 Memorandum of Ageement (and related exhibit 
documents) between the Tribe and LKAR has been submitted for approval to the 
National Indian Gaming Commission ('WGC"); NIGC staff have reviewed the May 
5,2000 Memorandum of Agreement (and related exhibit documents) and requested 
certain modifications to the documents prior to issuing NIGC approval; and the Tribe 
and LKAR have made such modifications to the documents as they deem necessary, 
and, accordingly, the Tribe and LKAR desire to enter into a First Amended and 
Restated Memorandum of Agreement Regarding Gaming Development and 
Management Agreement ("Amended Memorandum Agreement'') and related 
Transaction Documents in connection with the Project, which is intended by the 
patties thereto to supercede and replace the May 5,2000 Memorandum of Agreement. 
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Rnolution 200112 - 

WHEREAS, the Amended Memorandum Agreement shall become effective 
when all the necessary approvals listed in Section 3.19 of the Amended Memorandum 
Agreement are received (the "Effective Date") and shall continue for a term of- 

Jom the Commencement Date, or as otherwise provided in the Amended 
Memorandum Agreement. 

4' 

WHEREAS, the Amended Memorandum Agreement is entered into pursuant to 
the Indian Gaming Regulatory Act of 1988, P.L. 100-497,25 U.S.C. $2701 et seq. (the 
"IGRA") as that statute may be amended. All gaming conducted at the Facility will at 
all times comply with the IGRA, applicable tribal law and the Tribal-State Compact. 

WHEREAS, the Tribe and 1,KAR desire that the preliminary Facility design 
and development work will be done (but not the Facility construction or Enterprise 
operation) so the Project may proceed prior to receipt of necessary regulatory 
approvals. 

WHEREAS, the Tribe and LKAR desire to take all steps which are lawful and 
reasonably possible prior to the receipt of the necessary regulatory approvals: (i) to 
obtain a preliminary commitment for financing of the Facility, (ii) to select and 
develop the site for the Facility, (iii) to design the Facility, and (iv) to enter into 
contracts to construct and equip the Facility so that the Facility can be opened to the 
public as soon as possible after the receipt of all necessary regulatory approvals. 

WHEREAS, LKAR desires to advance to the Tribe, subject to the terms and 
conditions of the Transition Loamdescribed in the Amended Memorandum 
Agreement, sums sufficient to financeperformance of the preliminary development 
work described immediately above and for other purposes, and the Tribe and LKAR 

the Tribe by b y - t h e  - - 
superceded Development and Mangement Agreements, and by LKAR under the - 
superceded May 5,2000 Memorandum of Agreement, shall constitute advances by 
LKAR to the Tribe under the terms of the Transition Loan described in the Amended 
Memorandum Aaeement. - 

WHEREAS, under Section 2 3  of the Amended Memorandum Agreement, the 
Tribe has agreed to repay the sums advanced to it by the LKAR pursuant to the 
Transition Loan, as evidenced by a Interim Promissory Note in the form agreed to by 
the Tribe and LKAR, and has agreed: (i) to repay the Transition ~ o a n  - J- 

- 
j(ii) subject to the terms of Section 2.3 of the Amended 

Memorandum Agreement to grant to LKARd - - . -  
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I 
j a n d  (iv) to enter into a limited, 

transactional waiver of sovereign immulllty and consent to jurisdiction and arbitration 
dc/ 

as to LKAR and in connection with the Transition Loan. 

JVHEREAS, the Tribe has selected LKAR, and the LKAR has agreed, to assist 
the Tribe in obtaining permanent financing for the Project, subject to the terms and 
conditions of the Facility Loan described in the Amended Memorandum Agreement, 
and to furnish technical experience and expertise for the development and design of 
the Project, and for conkacting for the construction, furnishing and equipping of the 
Project. 

WHEREAS, under Section 2.5 of the Amended Memorandum Agreement, the 
Tribe has agreed to repay the sums advanced to it by a Lender pursuant to the Facility 
Loan, or made directly to it by LKAR at LKAR's discretion, for the Costs of 
Construction and Initial Costs of Operations of the Facility and Enterprise, as 
evidenced by a Facility Note in the form agreed to by the Tribe and the Lender or by 
the Tribe and LKAR, as applicable; and has agreedf 

I 
- 

Jiv) to enter into a limited, 
transactional waiver of sovereign immunity and consent to jurisdiction and arbitration - _ a s & T m R - - L ~ a n .  

WHEREAS, the Tribe understands that its = w e n t  to adopt an enforceable - 
Resolution of Limited Waiver is a material inducement to LKAR's execution of the 
Amended Memorandum Agreement, to LKAR making advances of sums under the 
Transition Loan, and is a condition precedent to any of the respective obligations of 
the parties under the Amended Memorandum Agreement. 

WHEREAS, the Tribe understands that its agreement to adopt an enforceable 
Resolution of Limited Waiver is a material inducement to a Lender or LKAR in 
advancing the sums under the Facility Loan for Costs of Construction and Initial Costs 
of Operation of the Facility and Enterprise and is a condition precedent to any of the 
respective obligations of the parties under the Facility Loan. 

WHEREAS, the Tribe believes that the development contemplated by the 
Amended Memorandum Agreement is important to the governance and long-term 
economic development of the Tribe, and desires to fulfill its obligations under the 
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Resolution 2003-12 - 

terms of the Amended Memorandum Agreement to ensure the success of the Project. 

NOW TKEREFORE, BE IT RESOLVED, 

1. That the capitalized terms used herein and not defined shall have the 
meanings given them in the Amended Memorandum Agreement between the Tribe 
and LKAR. 

2. That the Tribe hereby expressly waives subject to the terms and 
provisions hereof its sovereign immunity from suit in connection with the (i) 
Amended Memorandum Agreement; (ii) the Facility Loan, Facility Note and related 
documentation; (iii) the Land Acquisition Loan, Land Acquisition Note and related 
documentation; (iv) the Transition Loan, Interim Promissory Note and related 
documentation; (v) the Operating Note, (vi) the Security Agreement and related 
documentation; (vii) the Dominion Account Agreement and related documentation; 
(viii) the Indemnity Agreement; (ix) any other Transaction Documents; and (ix) the 
Access Land Transfer Agreement, Non-Gaming Land Transfer Agreement and related 
documentation (collectively "the Immunity Agreements"); this waiver of sovereign 
immunity is for the sole and limited purpose of permitting and compelling arbitration 
as to any issue or dispute under the Immunity Agreements and enforcing any 
arbitration award or judgment arising thereunder, as described herein and is further 
limited by the restrictions described herein. 

3. That the Tribe consents to be sued in the United States District Court for 
the district in which the Facility is located, the United States Court of Appeals having 
jurisdiction over the applicable District Court, and the United States Supreme Court, 
for the purpose of compelling arbitration or enforcing any arbitration award, orders or 
judgment arising out of the Immunity Agreements. If the United States District Court 
lacks jurisdiction, the Tribe consents to be sued in a court of competent jurisdiction for 
the same limited purpose. Subject to the provisions of this Resolution, the Tribe 
waives any requirement of exhaustion of tribal remedies and expressly authorizes any 
governmental authorities having the right and duty under applicable law to take any 
action authorized or ordered by a court having jurisdiction hereunder, provided that at 
all times the liability of the Tribe under any judgment shall be always Limited 
Recourse as defined herein. 

4. That the Tribe agrees and consents that all disputes, controversies or 
claims arising out of or relating to the Immunity Agreements, or the parties' 
obligations and rights thereunder, shall be settled by binding arbitration in accordance 
with the terms set forth in the 'Immunity Agreements, including without limitation, that 
such arbitration shall be governed by the Commercial Arbitration Rules of the 
American Arbitration Association in effect on the date the demand for arbitration is 
made, and the Federal Arbitration Act; except that: (a) the question whetha or not a 
dispute is arbitrable under the Immunity Agreements shall be a matter for binding 
arbitration by the arbitrators, such question shall not be determined by any court and, 
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Resolution 2003-12 - 

in determining any such arbitration question, all doubts shall be resolved in favor of 
arbitrability; and (b) discovery shall be permitted in accordance with the Federal Rules 
of Civil Procedure, subject to supervision as to scope and appropriateness by the 
arbitrators. 

5 .  That the Tribe's waiver of immunity from suit is specifically limited to 
the following actions and judicial remedies: 

(a) Damwes. The enforcement of an award of compensatory damages by 
arbitration; provided that the award of any arbitrator and/or court must be Limited 
Recourse, and no arbitrator or court shall have authority orjurisdiction to order 
execution against any assets or revenues of the Tribe except (i) undistributed and 
future Net Total Revenues of the Enterprise or any other Tribal Gaming Enterprise; 
(ii) any security interests or liens in any Furnishings and Equipment purchased with 
Facility Loan or Transition Loan proceeds or other purchase money agreements; (iii) 
the security interests in the undistributed and future Net Total Revenues of the 
Enterprise pursuant to the Dominion Account Agreement; and (iv) as to any 
mortgages or deeds of trust on the Acquired Tribal Lands prior to their transfer into 
trust. " K i t e d  Recourse" means that the Facility Loan. Land Acquisition Loan and 
Transition Loan advances, and all liabilities of the Tribe related to the Immunity 
Agreements and their applicable documentation, the Facility, or the Enterprise 
contemplated by the Amended Memorandum Agreement, and any related awards, 
judgments or decrees, shall be payable solely out of undistributed and future Net Total 
Revenues of the Enterprise or any other Tribal Gaming Enterprise, and shall be a 
limited recourse obligation of the Tribe, with no recourse to tribal assets other than 
such undistributed and future Net Total Revenues and the following: (i) any security 
interests or liens in any Furnishings and Equipment purchased with Facility Loan or 
Transition Loan proceeds or other purchase money agreements pursuant to the 
Security Agreement; (ii) the security interests in the undistributed and future Net Total 
Revenues of the Enterprise or any other Tribal Gaming Enterprise pursuant to the 
Dominion Account Agreement; and (iii) as to any mortgages or deeds of trust on the 
Acquired Tribal Lands prior to their transfer into trust . In no event shall LKAR, or 
any Lender or other claimant, have recourse to (a) the physical property of the Facility 
(other than Furnishings and Equipment subject to the security interest securing the 
Facility Loan, Transition Loan or other purchase money agreements), (b) Net Total 
Revenue distributions already made to the Tribe in accordance with the Amended 
Memorandum Agreement (c) assets of the Tribe purchased with its Net Total Revenue 
distributions, or (d) any other asset of the Tribe (other than the mortgage or deed of 
trust on the Acquired Tribal Lands prior to its transfer into trust, and such 
undistributed and future Net Total Revenues of the Enterprise or any other Tribal 
Gaming Enterprise). In no instance shall any enforcement of any kind whatsoever be 
allowed against any assets of the Tribe other than the limited assets of the Tribe 
specified herein. 

@) Consents and Auurovals. The enforcement of a determination by an 
arbitrator that the Tribe's consent or approval has been unreasonably withheld 
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contrary to the tenns of the Immunity Agreements. 

(c) Injunctive Relief and Smcific Performance. The enforcement of a 
determination by an arbitrator that prohibits the Tribe from taking any action that 
would prevent the other party fiom performing its obligations pursuant to the terms of 
the Immunity Agreements, or that requires the Tribe to specifically perform any 
obligation under the Immunity Agreements; provided, however, that any injunction 
against the Tribe shall be Limited Recourse; shall not mandate, preclude or affect 
payment of any h d s  of the Tribe other than undistributed and future Net Total 
Revenues of the Enterprise; and shall not relate to any asset of the Tribe other than as 
described above under Paragraph 5(a). The Tribe specifically acknowledges and 
agrees that in connection with any arbitration award, order or judgment, the arbitrators 
shall be empowered to take the actions and enforce the judicial remedies described in 
this Paragraph 5; provided however, that although the arbitrators may award damages 
in the event the Tribe or the Tribal Gaming Commission do not comply with the 
award, the arbitrators may not require the Tribe or Tribal Gaming Commission to take 
or modify any governmental legislative decision or action which the arbitrators have 
determined has resulted in the dispute between the parties and is contrary to the parties 
rights, liabilities or obligations under the Amended Memorandum Agreement, the 
Facility Note, the Land Acquisition Note, the Interim Promissory Note, the Operating 
Note, or any other Transaction Document (Specific Performance Restriction"). 
Provided further, that: (a) should the arbitrators determine that there has been an 
intentional bad faith violation of a party's rights under any Immunity Agreement by 
the Tribe or the Tribal Gaming Commission, and if the Tribe or the Tribal Gaming 
Commission do not reverse such intentional bad faith violation through governmental 
legislative decision or action within thirty (30) days after being notified by the 
arbitrators of such determination, then the arbitrators shall !7 

(d) Action to Compel Arbitration and for Enforcement. An action to 
compel arbitration pursuant to the applicable provisions in the Immunity Agreements; 
or, to the extent not previously set forth above herein, an action seeking enforcement 
of the Immunity Agreements, and to the extent applicable, foreclosure of any of the 
Immunity Agreements. 

6. That the Tribe hereby appoints the Chairman and Secretary of the Tribal 
Council individually as its agents for service of process under or relating to the 
Immunity Agreements, and agrees that service by hand or by certified mail, return 
receipt requested, shall be effective as service upon the Tribe for all purposes under or 
relating to the Immunity Agreements if served upon such agents. 
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7 That the Tribe shall execute any documents and do any other 
undertaking as shall from time to time be reasonably required to carry out and make 
effective the terms and provisions of the Immunity Agreements; and that the Chairman 
and Secretary of the Tribal Council are hereby authorized to execute and deliver the 
Immunity Agreements and any related documents on terms substantially the same as 
the draft documents presented to the Tribal Council on this date, together with such 
changes and modifications thereto as the Chairman and Secretary deem in their 
discretion to be in the best interests of the Tribe. 

8. That the Tribe hereby authorizes: (a) the submission of the Immunity 
Agreements to the NIGC for review and approval, as necessary under federal law; (b) 
the Chairman to provide to the NIGC on behalf of the Tribe any documentation 
requested by the MGC in conjunction with its process of reviewing and approving, as 
necessary, the Lmmunity Agreements, and any other information needed to expedite 
review and approval, and (c) the Chairman to act on behalf of the Tribe concerning the 
submission to the NlGC. 

9. That this Resolution of Limited Waiver shall take effect immediately, 
and shall supercede and replace the January 10,2000 resolution adopted by the Tribe 
in connection with the same matter, which resolution is specifically revoked. 

10. That the Tribe agrees it will take all lawfbl steps necessary to preserve 
the effective terms of this Resolution of Limited Waiver in the event of fbture changes 
in its legal status or governance. 

CERTIFICATION 

The foregoing resolution was enacted by the T 'b 1 Council of the Shingle Springs ~7th 2003, by a vote of Band of Miwok Indians on the a day of 
Favor, -& Opposed and+ staining; at a duly called meeting at which 

a quorum of the Shingle Springs Tribal Council was present. 

Chairman 

Attest: - 
/' 

(&ru. -&$4<4;,f- 
~ % a l  secre t6 .  

Page 8 



JUN I 8 ;j;4 

Exhibit C 
Resolution 2004-23 concerning 

the June 16,2004 Amendment and June 16,2004 Consent Agreement 



i Shingle Springs Rancheria 
P.O. Box 1340; Shingle Springs, CA 95682 

(530) 676-8010; Fax (530) 676-8033 

RESOLUTION 2004 - 23 

SUBJECT: RESOLUTION OF TEIE SHINGLE SPRINGS BAND OF MIWOK 
INDIANS REGARDING LIMITED WAIVER OF SOVEREIGN IMMUNITY 
RELATING TO, AND APPROVAL OF, THIE JUNE 16,2004 AMENDMENT 
TO THE BAND'S AMENDED MEMORANDUM AGREEMENT, AND JLTNE 
16,2004 CONSENT AGREEMENT WITH LKAR IN CONNECTION WITH 
ITS FOOTEULLS OAKS GAMTNG FACILITYIENTERPRISE 

WHEREAS, the Shingle Springs Band of Miwok Indians ("the Tribe") is a 
federally recognized Indian tribe eligible for the special programs and services provided 
by the United States to Indians because of their status as Indians and is recognized as 
possessing powers of self-government. 

WHEREAS, the Tribal Council of the Tribe is the duly recognized governing 
body of the Tribe and is a federally-recognized Indian tribal government. 

) WHEREAS, in compliance with the Indian Gaming Regulatory Act of 1988 
('?GRA"), P.L. 100-497,25 U.S.C. 2701 et seq. as it may fiom time to time be amended, 
the Tribal Council of the Tribe has enacted a tribal ordinance regulating the operation of 
gaming activities on Tnial Lands (hereinafter referred to as the ''Tribal Gaming 
Ordinance"), creating the Shingle Springs Tribal Gaming Commission, and authorizing 
Class II Gaming and Class III Gaming on its Tribal Lands subject to the provisions of the 
Tribal Gaming Ordinance and a Tribal-State Compact. , 

WHXREAS, the Tribe is committed to the use of gaming activities to provide 
employment and improve the social, economic, education, and health needs of its 
members; to increase the revenues of the Tribe; and to enhance the Tribe's economic 
self-sufficiency and self-determination. 

WEEREAS, the Tribe presently lacks the resources to develop and operate a 
gaming facility and enterprise on its own and desires to retain the services of a developer 
and manager with howledge and experience in the gaming industry to secure financing, 
develop, manage and operate a Class I1 Gaming and Class III Gaming facility and related 
resort facilities located on its Indian lands in accordance with the Indian Gaming 
Regulatory Act of 1988, as amended. 

WHEREAS, to assist with the financing, development, management and 
operations of its planned gaming facility and enterprise (the 'Troject"), the Tribe and 
LKAR agreed to enter into their First Amended and Restated Memorandum of 
Agreement Regarding Gaming Development and Management Agreement ("October 13, 
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2003 Amended Memorandum Agreement") and related Transaction Documents all dated 
October 13,2003 in connection with the Project. 

WHEREAS, the October 13, 2003 Amended Memorandum Agreement (and 
related exhibits and Transaction Documents) between the Tribe and LKAR has been 
submitted for approval to the National Indian Gaming Commission ('WGC"); NIGC 
staff have reviewed the October 13, 2003 Amended Memorandum Agreement (and 
related exhibits and Transaction Documents) and have requested certain modifications to 
the documents prior to issuing NIGC approval; the Tribe and LKAR have made such 
modifications to the documents as they have deemed necessary, including those made 
necessary by changes in circumstances related to increased financing needs of the 
Project; and, in this regard, the Tribe and LKAR have negotiated and desire to enter into 
the June 16, 2004 Amendment to the October 13, 2003 Amended .Memorandum 
Agreement. 

WHEREAS, under Section 10.1 of the October 13,2003 Amended 
Memorandum Agreement, as amended, the Tribe reserved the right to assign its rights 
and responsibilities under the agreement to a tribally chartered entity or an section 
17 corporation that it wholly o m s  and controls. 

WHEREAS, since signing the October 13,2003 Amended Memorandum 
Agreement, the Tribe has adopted tribal Resolution 2004-18 establishing the Foothills 
Oaks Tribal Gaming Authority ('cAuthority") and related Ordinance whereby the Tribe 
has delegated to the Authority all governmental and proprietary powers and rights of the 
Tribe over the development, construction, operation, promotion and &ancing of the 
Project. 

WHEREAS, the NIGC has requested that the Tribe and LKAR each consent to 
the delegation of the Tnie's governmental and proprietary powers and rights to the 
Authority in connection with the Project as described in tribal Resolution 2004-18 and 
related Ordinance before approving the October 13,2003 Amended Memorandum 
Agreement, as amended; both the Tribe and LKAR desire to make such consent in order 
to expedite NIGC's approval, and have, accordingly, prepared and desire to enter into a 
Consent Agreement in connection with the matter. 

WHEREAS, the Tribe and LKAR desire to update the Interim Promissory Note 
to reflect changes to the terms of and advances made to the Tribe by LKAR under the 
Transition Loan since the parties executed the October 13,2003 Amended . 
Memorandum Agreement and related Transaction Documents. 

WHEREAS, the Tribe understands that its agreement to adopt an enforceable 
Resolution of Limited Waiver is a material inducement to LXAR's execution of the 
June 16,2004 Amendment to Amended Memorandum Agreement, the updated Interim 
Promissory Note, and the June 16,2004 Consent Agreement, and to LKAR making 
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advances of sums under the Transition Loan, and is a condition precedent to any of the 
respective obligations of the parties under the October 13,2004 Amended 
Memorandum Agreement. 

WHEREAS, the Tribe believes that the development contemplated by the 
October 13,2004 Amended Memorandum Agreement is important to the governance 
and long-term economic development of the Tnibe, and desires to fulfill its obligations 
under the terns of the October 13,2003 Amended Memorandum Agreement and 
under IGRA to ensure the success of the Project. 

NOW THEREFORE, BE IT RESOLVED, 

1. That the capitalized terms used herein and not defined shall have the 
meanings given them in the October 13,2003 Amended Memorandum Agreement 
between the Tribe and LKAR. 

2. That, subject to the terms and provisions hereof, the Tribe hereby 
expressly approves, and agrees to waive its sovereign immunity from suit in 
connection with, the following: (i) Amended Memorandum Agreement dated 
October 13,2003 (10/13/03 revision); (ii) Scope of Project Description Sheet 

) (10113103 revision); (iii) the Facility Loan, Facility Note dated October 13,2003 
(10113103 revision) and related documentation; (iv) the Land Acquisition Loan, Land 
Acquisition Note dated October 13,2003 (10/13/03 revision) and related 
documentation; (v) the Transition Loan, Interim Promissory Note dated October 13, 
2003 (10113/03 revision) and related documentation; (vi) the Operating Note dated 
October 13,2003 (10/13/03 revision), (vii) the Security Agreement dated October 13, 
2003 (1 0113103 revision) and related documentation; (viii) the Dominion Account 
Agreement dated October 13,2003 (10113103 revision) and related documentation; 
(ix) any other Transaction Documents; (x) the Access Land Transfer Agreement dated 
October 13,2003 (10113103 revision) and related documentation; (xi) Non-Gaming 
Land Transfer Agreement dated October 13,2003 (10/13103 revision) and related 
documentation; (xii) the June 16,2004 Amendment to Amended Memorandum 
Agreement (06/16/04 revision); (xiii) the updated Interim Promissory Note dated June 
16,2004 (0611 6/04 revision) in the principal amount o C  ~(hereinafkr 
referred to as the "Interim Promissory Notey'), and (xiv) the~une 16,2004 Consent 
Agreement (064 6104#2) (collectively herein "the Amended Immunity Agreementsy') 
and confixms its express approval of the waiver of its sovereign immunity in 
connection with the October 13,2003 Amended Memorandum Agreement and the 
other Immunity Agreements as described in tribal Resolution 2003-12. The Tribe's 
waiver of sovereign immunity is for the sole and limited purpose of permitting and 
compelling arbitration as to any issue or dispute under the Amended Immunity 
Agreements and enforcing any arbitration award or judgment arising thereunder, as 
described herein and is further limited by the restrictions described herein. 
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3. That the Tribe consents to be sued in the United States District Court for 
the district in which the Facility is located, the United States Court of Appeals having 
jurisdiction over the applicable District Court, and the United States Supreme Court, 
for the purpose of compelling arbitration or enforcing my arbitration award, orders or 
judgment arising out of the Amended Immunity Agreements. If the United States 
District Court lacks jurisdiction, the Tribe consents to be sued in a c o d  of competent 
jurisdiction for the same limited purpose. Subject to the provisions of this Resolution, 
the Tribe waives any requirement of exhaustion of tribal remedies and expressly 
authorizes any governmental authorities having the right and duty under applicable 
law to take any action authorized or ordered by a court having jurisdiction hereunder, 
provided that at all times the liability of the Tribe under any judgment shall be always 
Limited Recourse as defined herein. 

4. That the Tribe agrees and consents that all disputes, controversies or 
claims arising out of or reIating to the Amended Immunity Agreements, or the parties' 
obligations and rights thereunder, shall be settled by binding arbitration in accordance 
with the terms set forth in the Amended Immunity Agreements, including without 
limitation, that such arbitration shall be governed by the Commercial Arbitration 
Rules of the American Arbitration Association in effect on the date the demand for 
arbitration is made, and the Federal Arbitration Act; except that: (a) the question 
whether or not a dispute is arbitrable under the Amended Immunity Agreements shall 
be a matter for binding arbitration by the arbitrators, such question shall not be 
determined by any court and, in determining any such arbitration question, all doubts 
shall be resolved in favor of arbitrability; and @) discovery shall be permitted in 
accordance with the Federal Rules of Civil Procedure, subject to supervision as to 
scope and appropriateness by the arbitrators. 

5. That the Tnie's waiver of immunity from suit is specikally limited to 
the following actions and judicial remedies: 

(a) Dama~es. The enforcement of an award of compensatory damages by 
arbitration; provided that the award of any arbitrator andor court must be Limited 
Recome, and no arbitrator or court shall have authority or jurisdiction to order 
execution against any assets or revenues of the Tribe except (i) undistributed and 
future Net Total Revenues of the Enterprise or any other Tnial Gaming Enterprise; 
(ii) any security interests or liens in any Furnishings and Equipment purchased with 
Facility Loan or Transition Loan proceeds or other purchase money agreements; (iii) 
the security interests in the undistributed and future Net Total Revenues of the 
Enterprise pursuant to the Dominion Account Agreement; and (iv) as to any 
mortgages or deeds of trust on the Acquired Tribal Lands prior to their transfer into 
trust. "Limited Recourse" means that the Facility Loan, Land Acquisition Loan and 
Transition Loan advances, and d liabilities of the Tnie related to the Amended 
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Immunity Agreements and their applicable documentation, the Facility, or the 
Enterprise contemplated by the Amended Memorandum Agreement, and any related 
awards, judgments or decrees, shall be payable solely out of undistributed and future 
Net Total Revenues of the Enterprise or any other Tribal Gaming Enterprise, and shall 
be a limited recourse obligation of the Tribe, with no recourse to tribal assets other 
than such undistributed and future Net Total Revenues and the following: (i) any 
security interests or liens in any Furnishings and Equipment purchased with Facility 
Loan or Transition Loan proceeds or other purchase money agreements pursuant to the 
Security Agreement; (ii) the security interests in the undistributed and future Net Total 
Revenues of the Enterprise or any other Tribal Gaming Enterprise pursuant to the 
Dominion Account Agreement; and (iii) as to any mortgages or deeds of trust on the 
Acquired Tribal Lands prior to their transfer into trust . In no event shall LKAR, or 
any Lender or other claimant, have recourse to (a) the physical property of the Facility 
(other than Furnishings and Equipment subject to the security interest securing the 
Facility Loan, Transition Loan or other purchase money agreements), (b) Net Total 
Revenue distributions already made to the Tribe in accordance with the Amended 
Memorandum Agreement (c) assets of the Tribe purchased with its Net Total Revenue 
distributions, or (d) any other asset of the Tribe (other than the mortgage or deed of 
trust on the Acquired Tribal Lands prior to its transfer into trust, and such 
undistributed and future Net Total Revenues of the Enterprise or any other Tribal 
Gaming Enterprise). In no instance shall any enforcement of any kind whatsoever be 
allowed against any assets of the Tribe other than the limited assets of the Tribe 
specified herein. 

(b) Consents and Approvals. The enforcement of a determination by an 
arbitrator that the Triie's consent or approval has been unreasonably withheld 
contrary to the terms of the Amended Immunity Agreements. 

(c) Injunctive Relief and Specific Performance. The enforcement of a 
determination by an arbitrator that prohibits the Tribe from taking any action that 
would prevent the other party from performing its obligations pursuant to the terms of 
the Amended Immunity Agreements, or that requires the Tribe to specifically perform 
any obligation under the Amended Immunity Agreements; provided, however, that 
any injunction against the Tribe shall be Limited Recourse; shall not mandate, 
preclude or affect payment of any funds of the Tribe other than undistriiuted and 
future Net Total Revenues of the Enterprise; and shall not relate to any asset of the 
Tribe other than as described above under Paragraph 5(a). The Tnie specifically 
acknowledges and agrees that in co1111ection with any arbitration award, order or 
judgment, the arbitrators shall be empowered to take the actions and enforce the 
judicial remedies described in this Paragraph 5; provided however, that although the 
arbitrators may award damages in the event the Tnie or the Tribal Gaming 
Commission do not comply with the award, the arbitrators may not require the Tribe 
or Tribal Gaming Commission to take or modify any governmental legislative 

Single Springs Resolution 
0611 6/04 revision #2 



decision or action which the arbitrators have determined has resulted in the dispute 
between the parties and is contrary to the parties rights, liabilities or obligations under 
the Amended Memorandum Agreement, as amended, the Facility Note, the Land 
Acquisition Note, the Interim Promissory Note, the Operating Note, or any other 
Transaction Document (Specific Performance Restriction"). Provided further, that: (a) 
should the arbitrators determine that there has been an intentional bad faith violation 
of a party's rights under any Amended Jmmunity Agreement by the Tribe or the Tribal 
Gaming Commission, and if the Tribe or the Tribal Gaming Commission do not 
reverse such intentional bad faith violation through governmental legislative decision 
or action within thirty (30) days after the being notified by the arbitrators of such 
determination, then the arbitrators shall/ 

(d) Action to Compel Arbitration and for Enforcement. An action to 
compel arbitration pursuant to the applicable provisions in the Amended Immunity 
Agreements; or, to the extent not previously set forth above herein, a .  action seeking 
enforcement of the Amended Immunity Agreements, and to the extent applicable, 
foreclosure of any of the Amended Immunity Agreements. 

6.  That the Tribe hereby appoints the Chairman and Secretary of the Tribal 
Council individually as its agents for service of process under or relating to the 
Amended Immunity Agreements, and agrees that service by hand or by certified mail, 
return receipt requested, shall be effective as service upon the Tribe for all purposes 
under or relating to the Amended Immunity Agreements if served upon such agents. 

7. That the Tribe shall execute any documents and do a n y  other 
undertaking as shall from time to time be reasonably required to carry out and make 
effective the terms and provisions of the Amended Immunity Agreements; and that the 
Chairman and one other official of the Tn'bal Council are hereby authorized to execute 
the Amended Immunity Agreements descnied herein, and the Chairman is authorized 
to deliver the Amended Immunity Agreements and any related documents as 
necessary; and the Tribal Council approves, adopts and ratifies as properly executed 
the October 13,2003 Amended Memorandum Agreement and related Transaction 
Documents of same date 

8. That the Tribe hereby authorizes: (a) the submission of the Amended 
Immunity Agreements to the NIGC for review and approval, as necessary under 
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federal law; (b) the Chairman to provide to the NIGC on behalf of the Tribe any 
documentation requested by the NlGC in conjunction with its process of reviewing 
and approving, as necessary, the Amended Immunity Agreements, and any other 
information needed to expedite review and approval, and (c) the Chairman to act on 
behalf of the Tribe concerning the submission to the NIGC of the Amended Immunity 
Agreements. 

8. That this Resolution of Limited Waiver shall take effect immediately. 

9. That the Tribe agrees it will take all lawful steps necessary to preserve 
the effective terms of this Resolution of Limited Waiver in the event of future changes 
in its legal status or governance. 

The foregoing resolution was enacted by thepbal  Council of the Shingle Springs 
Indims on the & day of 3w ,2004, by a vote of 

Favor, -& Opposed and -& Abstaining; at a duly called meeting at which 
a quorum of the Shingle Springs Tribal Council was present. 

TribalSe tary * 
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June 16,2004 Amendment to 

FIRST AMENDED AND RESTATED 
MEMORANDUM OF AGREEMENT 

REGARDING 

GAMING DEVELOPMENT 

AND 

MANAGEMENT 

AGREEMENT 

between 

SHINGLE SPRINGS BAND OF MIWOK INDIANS 
a federally recognized tribe 

- 
and - .- 

LAKES KAR-SHINGLE SPRINGS, LLC 
a Delaware limited liability company 

- - .  - 
Dated: October 13, 2003 
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! THIS AMENDMENT ("AMENDMENT") to the October 13,2003 FIRST AMENDED AND 
RESTATED MEMORANDUM OF AGREEMENT, by and between the Shingle Springs Band of 
Miwok Indians, a federally recognized Indian tribe (hereinafter referred to as ("the Tribe"), located in 
the State of California with tribal offices located at P.O. Box 1340, Shingle Springs, California 95682 
and Lakes KAR-Shingle Springs, LLC, a Delaware limited liability company (hereinafter referred to- 
as "LKAR"), whose business office is located at 130 Cheshire Lane, Minnetonka, MN 55305, is made 
and entered into this 16th day of June, 2004 by the parties. 

RECITALS 

A. The Tribe is a federally recognized Indian tribe eligible for the special programs and 
services provided by the United States to Indians because of their status as Indians and is recognized 
as possessing powers of self-government. 

B. In compliance with the Indian Gaming Regulatory Act of 1988, P.L. 100-497, 25 
U.S.C. 2701 et seq. as it may from time to time be amended, the Tribal Council of the Tribe has 
enacted a tribal ordinance regulating the operation of gaming activities on Tribal Lands (hereinafter 
referred to as the "Tribal Gaming Ordinance"), creating the Shingle Springs Tribal Gaming 
Commission, and authorizing Class II Gaming and Class III Gaming on its Tribal Lands subject to the 
provisions of the Tribal Gaming Ordinance and a Tribal-State Compact. 

C. The Tribe is committed to the use of gaming activities to provide employment and 
' \ improve the social, economic, education, and health needs of its members; to increase the revenues of 

the Tribe; and to enhance the Tribe's economic self-sufficiency and self-determination. 

D. The Tribe presently lacks the resources to develop and operate a gaming facility and - 

enterprise on its own and desires to retain the services of a developer and manager with knowledge 
and experience in the gaming industry to secure financing, develop, manage and operate a Class II 
Gaming and Class III Gaming facility and related resort facilities located on its Indian lands in 
accordance with the Indian Gaming Regulatory Act of 1988, as amended. 

E. To assist with the financing, development, management and operations of its planned 
gaming facility and enterprise (the "Project"), the Tribe and LKAR a*eed to enter into their First 
Amended and Restated Memorandum of Agreement Regarding Gaming Development and 
Management Agreement ("Amended Memorandum Agreement") and related Transaction Documents 
dated October 13,2003 in connection with the Project. 

F. The October 13,2003 Amended Memorandum Agreement (and related exhibits and 
Transaction Documents) between the Tribe and LKAR has been submitted for approval to the 
National Indian Gaming Commission ('NGC"); NIGC staff have reviewed the October 13,2003 
Amended Memorandum Agreement (and related exhibits and Transaction Documents) and have 
requested certain modifications to the documents prior to issuing NIGC approval; the Tribe and 
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i LKAR have made such modifications to the documents as they have deemed necessary, including - .  

those made necessary by changes in circumstances related to increased financing needs of the Project; 
such modifications are incorporated herein and, accordingly, the Tribe and LKAR agree to enter into 
this June 16,2004 Amendment to the October 13,2003 First Amended and Restated Memorandum of 
Agreement Regarding Gaming Development and Management Agreement in connection with the 
Project. 

G. This June 16,2004 Amendment to the October 13,2003 Amended Memorandum 
Agreement shall become effective when all the necessary approvals listed in Section 3.19 of the 
Amended Memorandum Agreement are received (the "Effective Date") and shall continue for a term 

o f c  3 m  the Commencement Date, or as otherwise provided in the October 13,2003 
Amended Memorandum Agreement. Y 

H. Any dispute regarding this June 16, 2004 Amendment to the October 13, 2003 
Amended Memorandum Agreement between the parties is to be subject to the dispute resolution and 
governing law provisions contained in the October 13,2003 Amended Memorandum Agreement, as 
well as the Resolution of Limited Waiver attached as Exhibit B thereto. 

NOW, THEREFORE, in consideration of the above circumstances and the hereinafter mutual 
promises and covenants, and for other good and valuable consideration as set forth herein, the receipt 
and sufficiency of which are expressly acknowledged, the Tribe and LKAR agree as follows: 

I! 1. Section 2.3(b)(i) of the October 13, 2003 Amended Memorandum Agreement is 
amended to state as follows: 

(b)(i) The total amount of funds advanced to the Tribe directly fiom LKAR pursuant - -  - . .  - 
to Section 2.3(a)(i) shall equalf - -  - . .--. -- .A- - - - - - - -. -- 

-- A - - . - - . . - . - . . . 
d 1 - . -  . . 

-- . JPrincipal and interest due under the Transition Loan shall be paid as provided 
under Section 2.3(c) below. 

2. Section 2.3(b)(ii) of the October 13, 2003 Amended Memorandum Agreement is 
amended to state as follows: 

(b)(ii) . me total amount of finds advanced to the Tribe by LKAR pursuant to Section 
. . 

2.3(ai(ii) shall equal[ 
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. ,, , -- - -JPrincipal 
and interest due under the Land Acquisition Loan shall be paid as provided under Section 2.3(c) 
below. 

3. Section 2.14 of the October 13,2003 Amended Memorandum Agreement is-arnended 
to state as follows: 

Term of Development Agreement. Unless sooner terminated as provided in this Amended 
Memorandum Agreement, the term of the Development Agreement shall run until the earlier of either 
(i) the Commexicement Date; or (ii)c Jprovided however, that the Notes and 4 
Security Provisions shall continue until all amounts owing to LKAR with respect thereto have been 
paid in full. 

f 

4. Section 6.50>) of the October 13,2003 Amended Memorandum Agreement is amended 
to state as follows: 

" 
(b) As compensation for LKAR's services, LKAR shall receiveL - A . J of 

Net Total Revenues for the prior calendar month, for 

- - 2 as provided in this Amended Memorandum Agreement. Any amounts 
owing to LKAR hereunder shall be Limited Recourse obligations of the Tribe and shall be subject to 
the security provisions described in Section 6.3(c) hereof, including the Dominion Account 
Agreement and Security Agreement. 

5. Section 2.1 1 of the October 13,2003 Amended Memorandum Agreement is amended 
to state a s  follows: 

Limited \iraiver of Sovereim Immunity. By this Amended ~ k o r a n d u m  Agreement, the 
Tribe does not waive, limit, or modify its sovereign immunity fiom unconsented suit except as 

0 provided in tribal dated October 13,2003 attached hereto as Exhibit B and in - 4 
' tribal Resolution attached hereto as Exhibit C. The Tribe understands 

Q 
that its agreement to adopt enforceable resolutions of limited waiver is a material inducement to the 
LKAR's execution of this Amended Memorandum Agreement and is a condition precedent to any of 
the ~spec t ive  obligations of the parties under this Amended Memorandum Agreement. The Tribe 

tfbrther agrees that it will not amend or alter or in any way lessen the rights of the Lender or LKAR as 
6'' set foah in the resolutions of limited waiver, which are attached hereto as Exhibit B and Exhibit C, 

L~~ both of which are incorporated here by reference. This Section 2.1 1 shall survive the termination of 
this Amended Memorandum Agreement, regardless of the reason for the termination. 
June 16,2004 Amendment to 
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6. Section 10.10 of the October 13,2003 Amended Memorandum Agreement is amended 
to state as follows: 

. - 

- - 
Sovereim Immunity. Except as described in the resolutions of limited waiver attached hereto 

as Exhibit B and Exhibit C, both of which are incorporated herein by reference, nothing in this 
Amended Memorandum Agreement shall be deemed or construed to constitute a waiver of sovereign 
immunity of the Tribe and the only applicable waivers of sovereign immunity shall be those expressly 
provided and executed by the Tribe's duly authorized representative and substantially conforming to 
the form as approved by the parties. The parties agree that they will not amend or alter the resolution 
of limited waiver attached hereto as Exhibit B and Exhibit C in any way which will lessen the rights 
of any party as set forth in the resolutions of limited waiver. This Section 10.10 shall survive 
termination of this Amended Memorandum Agreement, regardless of the reason for the termination. 

7. Section 11.3(b) of the October 13, 2003 Amended Memorandum agreement is 
amended to state as follows: 

(b) If the dispute is not resolved to the satisfaction of the parties within thirty (30) 
calendar days after the first meeting in Section 1 1.3(a) above, then any claim, controversy or dispute 
arising out of or relating to this Amended Memorandum Agreement, Facility Note, Land Acquisition 

) Note, the Interim Promissory Note, the Operating Note, or any other Transaction Document, or any 
alleged default hereunder or breach of any provisions thereof, shall be submitted to binding arbitration 
in accordance with the Commercial Arbitration Rules of the American Arbitration Association in 
effect at the time of submission; except that: (a) the question whether or not a dispute is arbitrable 
under this Amended Memorandum Agreement or any other Transaction Document shall be a matter 
for binding arbitration by the arbitrators, such question shall not be determined by any court and, in 
determining any such question, all doubts shall be resolved in favor of arbitrability; and (b) discovery 
shall be permitted in accordance with the Federal Rules of Civil Procedure, subject to supervision as 
to scope and appropriateness by the arbitrators. Judgment on any arbitration award may be entered in 
any court having jurisdiction over the parties pursuant to the resolutions of limited waiver attached 
hereto as Exhibit B and Exhibit C, both of which are incorporated herein by reference. 

8. Section 11.3(f) of the October 13, 2003 Amended Memorandum agreement is 
amended to state as follows: 

(f)  - The arbitration award shall be in writing signed by each of the arbitrators, and 
shallitate the basis for the award. The arbitration award shall be set forth in reasonable detail as to its 
findings of fact and law, and basis of determination of award form and amount. In connection with 
any arbitration award, the arbitrators shall be empowered to take the actions and enforce the judicial 
remedies described in Paragraph 5 of the resolutions of limited waiver attached hereto as Exhibit B 

June 16.2004 Amendment to 

Octoba 13,2003 Amended Mmrandum Agreement 
i 

5 



and Exhibit C, both of which are incorporated herein by reference; provided however, that although - -  

the arbitrators may award damages in the event the Tribe or the Tribal Gaming Commission do not to 
comply with the award, the arbitrators may not require the Tribe or the Tribal Gaming Commission to 
take or modify any governmental legislative decision or action which the arbitrators have determined. 
has resulted in the dispute between the parties and is contrary to the parties rights, liabilities or 
obligations under this Amended Memorandum Agreement, the Facility Note, the Land Acquisition 
Note, the Interim Promissory Note, the Operating Note, or any other Transaction Document ("Specific 
Performance Restriction"). Provided further, that: (a) should the arbitrators determine that there has 
been an intentional bad faith violation of a party's rights under this Amended Memorandum 
Agreement or any other transaction Document by the Tribe or Tribal Gaming Commission, and if the 
Tribe or the Tribal-Gaming Commission do not reverse such intentional bad faith violation through 
governmental legislative decision or action within thirty (30) days after the being notified by the 
arbitrators of such determination, then the arbitrators shalt - 

9. The List of Exhibits page of the October 13,2003 Amended Memorandum Agreement 
) is amended to state as follows: 

LIST OF EXHIBITS 

Exhibit A Legal Description of Gaming Site 

Exhibit B Resolution of Immunity from Suit 

Exhibit C- Resolution of Immunity fiom Suit 

10. Section 10.14 ofthe October 13,2003 Amended Memorandum Agreement is amended 
to state as follows: 

- - .  - 
Entire Ameement. This Amended Memorandum Agreement (including all its exhibits and 

related Transaction Documents, along with tribal Resolution 2004-1 8 approving the establishment of 
the Foothills Oaks Tribal Gaming Authority and its related Ordinance, the June 16,2004 Amendment 
to the October 13,2003 Amended Memorandum Agreement, the June 16,2004 Consent Agreement 
June 16,2004 Ammdrncnt to 
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entered into by the parties, and tribal 
and Consent Agreement), represents the entire agreement between the parties and supersedes all prior 
agreements relating to the subject matter of Class II Gaming and Class III Gaming to be developed 
and conducted by the Tribe at the Facility and operations of the Enterprise. The parties hereto intend 
that this Amended Memorandum Agreement (and related Transaction Documents) is to supercede and 
replace the May 5,2000 Memorandum of Agreement and any other prior agreements between the 
parties in connection with the Project. 

1 1. The Tribe and LKAR agree that any dispute in connection with this June 16, 2004 
Amendment to the October 13, 2003 Amended Memorandum Agreement shall be subject to the 
dispute resolution procedures and limited waiver of sovereign immunity contained in the October 13, 
2003 Amended Memorandum Agreement and the Resolution of Limited Waiver attached thereto as 
Exhibit B, the terms of which are incorporated by reference herein. 

12. The Tribe and LKAR agree that capitalized terms used herein and not defined shall 
have the meanings given them in the October 13,2003Amended Memorandum Agreement. 

13. The Tribe and LKAR agree that this Amendment shall be construed in accordance with 
and governed by the internal laws and decisions of the State of California, without giving effect to its 
choice of law principles. 

? 14. The Tribe and LKAR agree that no modification, amendment or change to this 
Amendment shall be valid unless the same is in writing and signed by the party against which the 
enforcement of such modification, amendment or change is sought. 

15. Except as amended above, all other provisions of the October 13, 2003 Amended 
Memorandum Agreement shall remain in full force and effect as originally stated and are equally 
applicable hereto. 
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IN WITNESS WHEREOF, the parties hereto have executed this June 16,2004 Amendment to -- 

the October 13,2003 Amended Memorandum Agreement of the parties. 
- - 

Lakes KAR-Shingle Springs, LLC 

Its: 

Its Chairman 
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Nicholas C. Fonseca, Cltairpcnson 
Shingle Springs Ranchc~ien 
5281 Hoilpie R o d  
PlacmilZe, CA 95667 
Fax (530) 676-8033 

Timothy Cope, President 
I ~ k e s  KAR-Shingle Springs, LLC 
c:o Lakcs Entertainment, Inc. 
i 30 CIleshirc Lane 
Mtnnctonka, MK 55305 
Fax (952) 449-9353 

Dear Chairperson Fonscca and Mr. Cope: 

On Novcnthcr 9, 2006, the National Indian Gaming Commission (the "NIGC"I recci~cd th.e Second 
Amendment (the ' WModcation") to a YIGC approved Class I1 and I11 gaming management curakmci 
(the "Ctnniract") hetween 'tl~e Shingle Springs Band of Miwok Indians (the 'Tn3e") and Lakes KAR- 
Shingle Spnngs. LLC ("Lakes","l,KAIP'", or the "Manager")). I m piased to inform you Oiat I I~ave 
appmtyed the Modification. 

The lndian Gaming Reg~11alo1-y Act and the regulations of the NIEC require thar thc NIGC Chairman 
approve modifications to management conbcts for gaming operations on Indian lands. 
Accordingly, you subniitted thc Modification as a modification f i r  approval as rcquircd by 25 U.S.C. 
$ 271 1 and 25 C.F.R. Part 535. We have rcviewed the Modification and otha-fnhrmatic?n stdmittced 
and llavc determined tila? the: standards af 25 C.F.R. Park! 531 and 535 have "lee11 mct. 'fllis Iclte~ 
and my rignalurc on the Modification constitute such approval. 

Please [?ore that if we learn of any actinns or conditionlc &at violate the standards contained ill 25 
C.F.R- Pals  531, 533, 535, or 537, we may require modifications of. or may void, the C'anmcr 
andim d ~ e  ,Modificat<ort, after protiding the parties ity for a hcanng and a 
stibsequent appeal to 

Should you have any questions concerning this ap 32-5003. 

Chairman 



Second Amendment 
dated ,7anuanv 23,2007 

FIRST AhSENDED AND RESTATED 
MEMORANDUM OF ACIIEEBTEN'T 

GAMING DEVELOPMENT 

AND 

MANAGEMENT 

AGREEMENT 

between 

SHINGLE SPRINGS RASD OF MIR7OK INDIANS 
a federally recognized tribe 

and 

LAKES KAR-SW INGLE SPRINGS, L t C  
a Delaware limited liability company 

Dated: October 13, 2003 



TIllS SECOND AMENDMENT (5cwnd Amcnclment") rcj the October 13. 200_3 FIRS.[ 
r\RII<QL'DI {U AND RES'TATFD M E M 0  RANDLlM OF x~GREERIEWT. ~5 amcndeci bbq the 
parties' June 16. 7004 Amendment, is rnadc and entered into this 23rd day of'January, 24107 by 
and bchvccn the SI~ingIe Spring Band of Miwok Indians. a fcderdly recr~gnizcd Indian tribc 
("'Tribe'"). 1nca1t.d in the Statc 01- California with ~ribal ofXces Iocnted at P.O. 130s 1 340. Shingjc 
Springs, California 95682 and Lakes KRR-Shingle Springs. LLC, a DcIaware limitcd linbilit~ 
cornpnny (hereinafter referred to as "1,KAR"). whose business ofice is lackttcd sf 130 CIlesElire 
Lane. Minnetnnka kW 55305. 

RECITALS 

A, n ~ e  Tribc is a federally rccngni-red I~ldim tribe eligible [or rhc special programs 
and services provided hy rite t_'nited S ~ c s  to It~dians because nf their status ss Indians and i s  
rucagnizcd as possessing powers oCsdT-govcrnrnent. 

f3. I n  compliance with the Indim Gaming Regu la ru~  Act of I988 ("IGKK'). P.L. 
100-497. 35 I7.S.C. 27131 PI sry. a. it  may l'rcrrn time to time Re amended. ihe Trihsli C'o~mtil OF 
the Tribc has macterf a tribal ordinance regulating the operation of gaming ~ c t k i t i e s  on 'I'ribal 
I,ar?da fheseinafier referred to as the 'Tribal Gaming Ordinance"), creating tkr Shingle Springs 
't'ribal Ciaming Commission. arid authnrizitlg Clms I1 Gaming and Class I I I t iaming on ils Itldian 
lands sul?jcct rtl the pruvis;ions ofthc Tribal Gamin:! Ordinance md a 7'rihal-Sta1c C'crmpaci. 

C. 'I'hc 'I'ribc is ctrrnrnitted to rhc use of gaming acli~ilies ra pro\-idc c.mplo~mcnr and 
improve t h t  sueial, eem~omic. education, stmi health needs o f  its rncmhcm: rr7 incrcase the 
TCVL"~.M~S of the 'I ribc: and to enhance the Tribe's econnmic self'-suficiency and seU= 
detemlnarion. 

D. The Tribe presently lacks the resources to dcvclop and operate a @nling Ihcilit! 
and cntcrprise on  its own and desjrcs to main the sct~iccs of a devetopcr and managcr wirh 
kwtvlrdyc and cxplericnce in the gaming industry to securc financing, daclop. rnanagc and 
operate a C'tass II Gaming and Class I11 Gaming facilily and related resorl facilities located on i ~ s  
Indian Iwds in accnrdai~cc ttith the fndian Gaming Regulatory Act of 1088, r-s amend&. 

iJ. Tu%sisttvith the finmcing.develapmen~,r~mna~ementa~dapcmtions~~fits 
planned gaming facifity (to be known as the "Fnothill Oaks Casino") and related ancillary 
f'iicilitius (the -'Y'wject"). the Tribe and M A R  agreed to enter inla tbcir I:ir?;t itlnended and 
Restated Memor~lndu~n of Agreement Regarding Gaming 1levelopt:lcnt and Management 
Ag~eement (".Axncndcd Mcsmomndum Agrcument'") and rclatcd 'Transaction Docriments dated 
Ocrclher 13,2003 in connection with the Project. 

F. 'I'fie October 13. 2003 Amended Memorandum Agreement (and rchted exhibifs 
and 'f'nlrrsaction Doculnents). as amended by the June 16. 2004 ilmendment betxt+een the l'rjhc 
and I.L4R. was approsed by the Chairman of thc National Indian Gaming Cornmis&m 
(-'NIGC") on July 19.2084. 



G. Since signing thc October 15,3003 itmcndcd Memorandum Agrcemcnl. the i'ri be 
1x1s odoptcd tribal Resolution 3004-18 and related Ordinuncu (hereinafter sr.femeci to as the 
-'Ordinance 1004-18") whcrcby the 'F'ribt. has cstablishcd the Shingle Springs I'ribal Gaming 
A u l h o r i ~  ('.A4~dti>rj~--f and. stibject tn certain limitations. delegated to the .Arrtlzority ul i  
govcmrncntal and proprietary p o t ~ m  and rights of the 'I'ribe over &e dcveloprncnl. ct>nstruction. 
operation. pron~crtirrn and financing OF the Prqject; and L W R  has consented to tl~c delegation of 
thil Tribe's govcmmcntnl and proprietary potvers and rights to thc r'iutkority in ca!~nectinn with 
rhc Project. 

I!. Ilue to indefinite dclays in the financing and consrruction of rhe Prqjcct arising 
fmm 1 itigation commenced by El Dnrado County in connection with tht: dedicated iintercI~angc 
k ~ m  t!S 50 prot'iCSi~tg direct access to the Shingle Springs Ranchcrisl thc 'I'rihe has amended its 
Ordinance 2005-18 In provide lhat its delegation to the Authority crf certain governrnttnta! and 
proprietary powers and rights of the Trihe aver the development. eonscntction. opcrqt' c ICITI. 

promotion wd financing of the Project is strspended unlit such dale Illat tllc -1'rihal. Council 
a c t i v a ~ s  the Aut.hority ih] foniially appointing the Rnt-rrd of the Authorit\.: until such 
time the 'Tribe shall retain and reassume a11 o l  the Tribe's rights and respcmsihilities 11ndcr ~ h c  
October 1 3. 3003 Arncndd Memanndum A-mcrnent (and related c~hil-tits and Transactinn 
I>oc~i~nents). as amended b! rhc June 16.2Q03 Amendment bctuecn tile 'Tribe. lind L U R .  

I. The 'I ribc md 1,KAK desiro to furlher amend the Octnkl- 13, 200.3 Ainended 
Memorandum Aprecrncnt ( a d  rclarerl exhibits md Trmsactior~ Ilocun~cnts). as amended by the 
June 16, 2004 Amendment, deemed necessary by d~anges in circumstances related to incrrascd 
financing needs of the Projccr and to provide for the implemenh€ian of 'Tribe-s assignment 
duscrik1 in Recital G ahuvc: such rnocfifications are incof~~~mt.cd hcrcin 2nd. accodingl!. thc 
Trike and I.KAR agree to enter into this Sccond Amendment ro the Ocfnber 13, 2003 Fin1 
Amended and Restated Mcmoranduln of Apcrncnt Iicgarrfing Gaming I)cvclopmcnt artd 
.Managemzt~t Agrecmcnt. FA ammdecl by the June 16, 2003 Amcndrncnt, in connection wit11 the 
Project, 

I. "This Second Amenbcnt shall supersede and rtplacc the agrcl-merit enritled 
Second t~mendrncnt to thc October 13, 2003 First hn~ended and Restated Mc~nora~ldurn of 
."r~reernenr Regarding Cisxlning Development and bfanagcrnen~ Agreement dated 3tdy 19. 1006 
and shall btxomc clTcctiw u-hcn approverj by the Chairman of 111e NIGC under IGRA. 

K. Any dispute regarding this Second Arncndment between rhc pnnics is to bc subject 
to the dispute resolution and governing law provisions contained in tllc October 13, 3003 
Amended blemomndum Agreement, as well as the Resolutions of Limited Waiver attached as 
Exhibit 23. C and D tflercta, 

>OM:, I'I-IERIIFORE. in consideration ai' the above circumstances and the hen.inaf1c.r 
rnutllal pmmiser; and covenants. md fnr other good and valuable consideration as sct forth herein, 
the receipt and sufliciency of w h k h  are expressfy acknowledged. the 'I'ribc and I,KrZR agrce as 
foIlo\+~s: 
Srwnd Amndtneot !<I 
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1. Scetitrn 2.3(a)(i); of the OeCohr 1 3. 2005 Amended Mernorzndum Agreement is 
arncndcd to state ar fi,llnn s: 

.. - 
- - 'The Trihc and I,K4R 3grr.c 1h81 all sums 

previously advancud 10 the ~ r i k -  by K A ~ S  under the suprsedcd I3c1.ettrpmenr and 
Ec;Zanstgcmenf Agreements. and bv 1,KAR undcr the supersrulcd May 5. 2000 
Memorandum of Agreement (exclttding advances for i~ccquisitiotl of  he !lcrluired "l'ribal 
1,stndsf. shall consriftrtc advances by LKAK to the ' l ' r i t  hereunder. be crediled to 1,KhR.s 
ohligations hereunder. and sllalI be ssul>jject to tl~e terms af'the Tran~i t i ; ,~  f-rsan heroin. 

2. Sec~ion 2.3(b'f(i) of the October 13. 2003 rlmcrrdcd Memorandum :igrecl.etnent, as 
amcnded by the June 16,2004 Amendment. is amended to svatc as follows: 

(h)(i) The total amount of ruxrds advanced to the 'I'ribt. directly from L U R  
pursuant to Scction 7.3(a)(i) shall equal, 

: Principal and interest due undcr the Trdnnsition 1,cl.a~ shall he paid as 
pmvided un&r Scction 23Ic) blow. 

3. Saction 7.3(b)(ii) of the Octohr 13: 2003 Arnendcd Mrmomndum Agl.cun~enl. as 
amended by the ftrne 16.2004 .4mendmentA is amended to state as follnws: 



I bKijl 'Phc toral snug of funds advmced to the '1"ribe by LKiZR pumumt to 
Section ?.;{c?)(ii) shall equal . . 

j hix ipa l  and inttrcst 
due under the ],and sXcyuisition Lorn shall be paid as provided under Section 2.?tc) 
bclott . 

4. Sectioi~ 3.5{sf or the October 13. 2003 An~cnded Memorandum Agreemrlnt. as 
mended hy t l ~ e  June 16.2004 r\Jnendmeni, is  amended to state as I'nllaws: 

.- 
(c) The C:or;ts of Constn~ction and Initial Costs ol' Operalion shalt cqwl 

4 
+ . Scaion 2.1 1 of' the Ocectber 1 3. 2003 Amer~dzd Memorandum Agrccmen~. as 

amended by the June 16.2004 hnzsnbrncnt. is amend& to state as follows: 

Limitsd--Rfaiver nf Sovereirrn lmmitnitv. By this :%mended Memorandurn 
r'r.&~&ment. thc 'I ribe does nor waive. limit. or m d i @  its snvereign immuniv iinm 
unconsentd suit except as prcwided in tribal Resoluiion 2003-12 dated October 13. 2003 
attached hereto as Lxbibit-L. in tribal ResoIution 2004-2; dated June I h. 2003 amchcd 
hcreio a4 Exhibit C. and in tribal Rcsofution 2007-xx dared January xx. 2007 attached 
hereto as Exhibit D. The Tribe understands that its ageernent to adopt enfrtrccnblc. 
rcscrltrt'rons of lirnilcd \.vaiver is a rnotmial inducement to I,Kr\K's execution of this 
Amended Mcrnomndum Agreement and is a condition preccdcnt to any of the rcspectivc. 
obligations of the pmr'es under this Amended Memorandum Agreement. 'me 'I'rihc 
furzher agrees that it will not amend or alter or in any way lessen rtav rights of the Lender 
ur L U R  as set forth in 111e resalutians of limited waiver, which are attnchcd licreto as 
Exhib i t .  cxhibit 6, and Exhibit D, each af which are incorpmted here by rckrence. .- - 



This Scction 1.11 shall survive the termination of this Amended h~lemnrat~dtrrn 
hgrcenlent. mg.itrdless of the reason for the tenninatlrion. 

Exhibit D referenced tttfhove and attached tn this Scctrnd Amendment sfiail constiturc '-I3xltibil W 
of the Amended .%emorandurn Agreement. 

h. Section IO.10 of the October 13. 2003 .;2mended Memurandurn ~Zgrcrernent. as 
amend& by the Junc I 6. 3004 Amendment. is amended to state as foilows: 

Sovereign Irnmunitv. Except as d~cseribed in the resofurio~s o f  limited waiver 
~ t t a c ~ ~ c d ~ r c t o  as &i_bB.  Exhibit C. and Exhibit I>, each o f  which arc incorprated 
herein by reference, nothing in this Amended Mcrnarandrrm Agreement shall be decrn~d 
w construed to constitute a waiver of sovcrcign immunity of the Tribe and thr only 
applicable waivcrs of sovereign immunity shall he tllose expressly provided and cxtx~lted 
by the 'Tribe's duly au~horized representa6it.c and substantially confolming 10 the limn as 
trpprcwd hy the parties. The pmies agree that they will not arncnd or attcr the restdution 
of li~nited wail-er attached hereto as Exhibit B. Exhibit ttt and J ixh ibm.  in any way i ~ h i u h  
will Iesscn the rigtats of any party as set forth in tllc resolutions of limited n a i ~ e r .  'l*his 
Scction 10.10 shall sumivc i m i n a t i o n  of this Arncnded L4ernorandum rlgrcemcttt. 
regardless of thc rczon for tl~c tcrtnination. 

7. Section 1 1.3fb) or" the Ocrnher 13. 2003 Amended Memomndum Aprecment. as 
amended by the J~tnc 16,2004 Amcndtnent, is amended la state as d ' n l 1 . a ~ ~ :  

(bf If thc dispute is  ftol resolved to the satisfiactiun sf' the patties tviihirr thinq 
(30) calendar days afier the first meeting in Section 1 1.3ta) above, then any claim, 
contrcnYersy or disputc arising out of or relating ta this Amended Mcrnorandum 
t%geemenlnt, Facility Note, Land Acquisition Note. the interim P~lmissory Note, the 
1)pcrating Note. or any orhcr 'I'mnsaclion Document, or any alleged default hcrctmder or 
breach crf any povisions thereof-. shall be submiticd to binding arbitration in accordance 
with the Ct~mrnercial Arbitration Rrrles of the tirncrican *Irbi tratian ilssociation in e f h r  
at e he time of submission: except that: (a) the question \.vhrtf~er or not a disputc is 
arhitmble ilnder tl~is Amended Mcmomndurn -4greernent or an) other Tr:msaction 
Docurnent shnlI be a matter for bincling arbitration by the arbirmloss, such cluestion shall 
not k dct-crmined hy any court and. in determining an; such question. all doubts shall be 
rest)Ivcd in favor of arbitrability: and @f discosepi shall he pcrmitled in accordance with 
the Federal Rtnlcs of Civil f'rnwdure, subjcut to supenision as to scope a~td 
apprc~printeness by the arbitrators. Judgment on any albitrtrtinti atvarcf may hc cntercd in 
any corirt having jurisdiction over the pmies pursuant to she resolutions of Ibnited waiver 
attached hereto as Exhibit B, Exhibit C, and Exhibit D. each of which are incorporated 
herein b: refcrcncc. 



8. Section I l.3(f) of the October 13, 2003 Amended Memomndurn Agreement. as 
amcndcd by thc June 16.2004 ,Imendment. i s  arnmded to slate as follows: 

(0 " 1 % ~  arbhatian award shall be in writing signed by tach of t!~c arbirrators. 
and sl~alf state the basis fhr rhc award. The arbitration awwd shall ht sc: forth in 
reasonnhlc detail as to its findings of fact and law, and basis of dctc.rmination of alvard 
f<~rtn r u ~ d  amount, 111 connection uilh any arbitration award. the arbitrators st~all hc 
empotvcrcd to take the aclions and enforce the judicial remedies descihcd in Paragrap11 5 
of the resolutions of Ijrnired waiver attached hercto as Exhibit 13. Exhibit C. and Exhihit U. 
each nf  which are incorporated herein by reference: provided howcvcr, rhat alt hougll: the 
arbitrators may award damages in the event 111c '1-ribe or the 'Tribal Ciming C'i.'ommission 
do not comply with the award, the arbitrators may no1 require the Tribe or thc *['rib*! 
Gaming Commission to take or mndifjl any got~ernnac~~al legislative decision or action 
which thc arbitra~ors haw determined has resulted in the dispute between f ~ e  panics and 
is c m t r a ~  to the padies' rights, liabiliries or ohfigations urdcr tilis Arncndd 
Mcrno~andam Rgrecrnent. the Facility Note. the ?.and Acquisitin~~ Nore. the Interim 
Promisstr~ Note. the Opemijng Note. or any othcr 'l'ransslction Pocu~ncnt  teSpecific 
Performance Rcsiriction*'). Provided further. that: (a)  should the achittxtors dererrnine that 
there has keen an inteniiaml bad fdith violation of a party-s rights under this Amcndcd 
Memorandum Ag~emcnrt or any otller Transaction Ilclc~nnent by the T~ibe  or Trihd 
Garr~ing fornmissim, and if the Tribc or the 'I'fibal Gaming Commission do not rcversc 
such intentional had faith violation through govcrnmcntal legislativr decir;ion or action 
\vithin thirty (3) days aftcr being notified by the arbitrators of wch dccennjnation. tlle13 
the mi-bitratnix sha18" - 

9. 'IWc I,ist oT Exl~ikits page of ihe Ocfoher I?. 2003 .4mcncIed Memorandum 
Agrecrnent. ILT ;tmended by the June 16.2004 Amcndmenz. i s  amended to shce as fbllows: 

LIST OF EXH II3ITS 

Exhibit A I'egal rlescriptian of Gaming Site 

Exhibit 33 Restllutiw 2003-12 conccming Limited Waiver of Immunity Elum Suir 

Exhibir C ResaIutjon 2004-23 concerning Iimired Waiver of Immunity from Svjt 



Exhibit D Resol~~tian 2007-04 coneenling Limited Waiver of Immunity fmm Suit 

I 0. Section f 0.14 of the October 13, 2003 Amended Mmnorandurn .Agreement, as 
amended by the .Tune 16.2004 Amendment, is mended to stde as fnilnws: 

Entire t'r~merne~t, This Amended Mernorandt~tn 12green1eu t (incl itding all its 
exhibits arid related 'Transaction Domments. along with aihal Resolution 2603-18 
app~oving thc establishment of the Foothills Oaks Tribal Gaming t'iuthorit? and its rclatcd 
Cdrdiramw. the Junc 16. 2003 iirncndment lo  he October 13. 3083 Amended 
Memorandum t%greemcnt, the June 16. 2004 Consent Agrcernenr entered into by thc 
parties. tribal Resolution 2004-23 concerning the June 1 ti. 2004 Amendment and Consent 
Agreomcnt), the duly 19. 7006 Second .4mendmcnt to ~ h c  Octabcr l i ,  2003 .4rncndi.d 
Mernnrilndum Agrcemcnt. and tribal Resolution 2007-04 concerning h e  .lanuae 23. 2007 
Scct~nd Amendment. rcprescns thc cntirc agreancnt hettwen zhc parties and stjpcrscdcs 
all prior agrecmcnts rel&ing lo tllc subjccf matter of Class TI Ciatninp and Class 111 
Gaming to be developed md conducted by the Tribe at rhe Facjlity cmd operations of'thc" 
Entcrprisc. Thr paflies hereto intend that this .Amended Mcmorizndt~m Agreement (and 
related 17ransaction Docutneuts) is to stlperscde a i d  rcplacc the &lay 5. 2000 
Memorandum oi' Agreement any other prior apements hetween the: pnies in 
connection ttith the Project. 

1 I .  'The 'I'ribc rrnd I,KAK agree and consent that upon djc date rhc Authorip is 
activated by the Tribal Council formalty appointing the Mmagernenz Bnard of lhc Aidhority. and 
thc Tribe and Authority have earnplcted each of-thc additional requirerncnts set forth bcIau, ell 
govcmrnental and proprietary powers and rights aF the Tribe oT7er the development. construcrinn, 
rspemtian, proi~~olion and financing ofthe Foothill Oaks Casino and the Enrcrprise. as clcscrihd 
in Scction 1 of Ordixnce 20103-1 8. shaH be soIely assumed by and be rhc dclcgtltd rrespunsibiIily 
at' h e  Autho~iry: 

(a) Tl~c  Tribe and 1,KAR shall execute and deliver the 'Tribal Agerzmenl'" tin the fbml 
altached herefa as Exhibit 1) whereby ihc Tribe reaffirms the assipnlnenl to the AutIltrrity 
of- its nghrs 2nd rcsponsibilitics under  he Octnbe~ 13, 2003 Amended Memorandum 
12greernr.n~ (and related exhibits: and 'I'ransaction l3ucwnerrts), as amcndcd by tlie June 16. 
2004 Atncnclment hemeen the 'Tribe and LKPLK stad this Sccmd Amendment. and agrees 
ro tindenake certain rights md obligations in connection witlr the devcfopmcnt. 
constmcfion. operation. promotion slnd financing or the Foothill C'laks Casino and the 
Enterprise. 

(h) LL4R. the Tribe and thc Authoritl, shall extrctrre and deliver the "Thircl Amendment" 
to the Ocfobcr 13. 2003 ilimmdcd Memorandum Agreen~mt (in the Form attached hereto 
as Exhibit 2 and hereinafter referred to as "Third Amendment"), reflecting the asstrmptiun 



by 1l~e ~2rtthorily of all govcrnmcntat and proprielmry pt>wrs and riyl~ts of ihc Tribe ovcr 
the development, construction. operalion. pmmotinn and financing of the Focr~hilt Oaks 
Casino and the Enterprise as described in Section 1 of Ordinance 2004-18, and the 'I'ribc 
shali cause the rZuthorit! also to duly approve the execurion. deIi'irey and perfctnlxancc of 
the Third Arnendmcnl and a rclatsd rr'soltrtion of timired waivcr {in thc fc11w attached 
hueto as Exhibit 3) in connection therewith and deliver a duly certified copy of such 
resolxition lo f ,KRR. 

( c )  1-he Tribe a11d LKAR agrue that, following rxecut ion oT die Third Amendment md 
Tribal Agreement. these docurnmts shall be submitted to the NTGC for approval under 
ilpplicl-lhlc I,egal Requiremen&, and the Tribe agrccs to cause the ilurhoriq to caoptlmrc 
with suck submission. 

(d) The Authorilg has provided IKAR with written confinnation that the NIGC has 
approved and cxccuted the Third Amendment and no Matcriat Breac'l by the 'Ik.ibe under 
tIlc l*wnsaction Dncurncnts shall have occurred and be conrinuing as of thc effective date 
of the Third Amendment. 

12. Scc~ion I nf  the Eon-Garninp I,ands 'I'mnsfcr ilgrecmcnt datcd Ilctobfr 3. 20(f3. 
and Section I of the Access Land Transfer Agrmmcnr dated 0t"rofn.r 3, 2003. arc cach Rcrcbq 
axncnded by ' - - t , i  

". - 
C 

13. 'fie Tribe and LK4R ;1gm that any dispute i t1  connt*ctinn tvith this Secc~nd 
.Arncndmcnl sfiiltl bc stibjcct to thc dispute resolution prctcedurcs and tirnitcd waiver of sovereign 
immunity contained in the October 13, 200; Amended Mrrnora~~durn i'qrwrnertt ~ m d  the 
Resolution of Lirnirccl W a i ~ t r  attached thereto w Exhibit B. the terms of which arc incoq,om~ed 
b> rci 'e~ncc herein. 

14. The Tribe and L U R  agrcc that cnpitalizcd terms used herein and not defined shall 
'nave the meanings given them in the Octabcr 13.2003 .%mended Memormdum Agreement. 

15. ?'he Trlbc and L W R  agrce that this Sccond cZmcndmcnt shall be cortstn~cd in 
atcoxdance ~ i t h  and gclVmled by the internal iatvs and dccisians of the State of Caliit'nmia. 
without giving eficct to i ts choice of Iatty principles; and may be execured in nny number 01' 
counterparts and by facsimile. each of which shall he considered an oripina1 hut together sl~all 
constitute onc and the same instrument. 

16. The. 'Tribe and I,KAR agrcc that no modification. amundtncnt or change to this 
Amendment shall he valid unless the same is in writing and signed b j  thc pady againet which the 
enfarcm~c~t of such modification. amendment or change is sought. and is approved by fhc 
Chairman of the NICK. 



1 .  The Tribe and LKAR agrm that this Second Am~mdment sha!l supersede and 
replace the agreement entitled Second Amendment to the October 13. 20003 First Amended and 
Kestatcd Memorandum of Rg~tment  Regarding Ciaming 13e~uloprnmt and Managcmcnt 
Agreenlenr dated July 19, 2006, and. except as arnmded abo~e. dl o~her provisions of the 
Ocloher 13, 7003 Amended Memorandum Agreement, as amended by the Sunc 1 h. 2003 
Amendn~eftt, shall remain in full force ilnd efl'ect as originally slated and are equally applicablt: 
herem. 

IN WITNESS IIjHEREOF. the parties hereto ltave as of fanitart 23.  20137 executed this 
Sccotld :*tnlendmcnt to t l~e Octrsber I;, 2003 Amctlded Mcmannclum hgecmcnt. as amended h! 
the Junc 16.2004 Amcndmcnt, between t h r  parties. 

Shingle Sp.stngs Band Lakes KAR-Shingle Springs. I.I,C 
of' Miwi~k Indians 

By: , , $ . 4%%--- 

Its: "Tribal Chairman 

,' 
"i 

/\pprovc.d pursuant t6 2-3 L.S.C. $2 J2 > 
/JS /" 

Kationd l ndian ~ian~in~&&dle ;< ion  

Print ~rrmeufi~ili~ N. JI'ogen 
Its Chairnail 



Nicholas C. Fonseca, Chairperson 
Shingle Springs b c h e r i a  
5281 Rollpie Road 
Placerville, CA 95667 
Fax (530) 676-8033 

June 8,2007 

Timothy Cope, President 
Lakes KAR-Shingle Springs, LLC 
d o  Lakes Entertainment, hc. 
130 Cheshire Lane 
Minnetonka, MN 553 05 
Fax (952) 449-9353 

Dear Chauperson Fonseca and Mr. Cope: 

On May 22, 2007, the National Indian Gaming Commission ("NIGC") received a Third 
Amendment (the "Modification"), dated as of May 17,2007, to the First Amended and Restated 
Memorandum of Agreement regarding Gaming Development and Management Agreement (the 
"Contract") between the Shingle Springs Band of Miwok Indians (the "Tribe'? md Lakes KAR- 
Shingle Springs, LLC (the "Manager"). I am pleased to inform you that I have approved the 
Modification. 

The Indian Gaming Regulatory Act and the regulations of the NIGC require that the NIGC 
C h a n  approve modifications to management contracts for gaming operations on Indian 
lands. Accordingly, you submitted the Modification as a modification for approval as required 
by 25 U.5.C. 9 271 1 and 25 C.F.R. Part 535. We have reviewed the Modification and other 
information submitted and have determined that the staildards of 25 C.F.R. Parts 53 1 and 535 
have been met. This letter and my signature on the Modification constitute such approval. 

Please note that if we Ieam of any actions or conditions that violate the standards contained in 25 
C.F.R. Parts 53 1,533,535, or 537, we may requ'lre modifications of, or may void, the Contract 
and/or the Modification, after providing the parties with an opportunity for a hearing and a 
subsequent appeal to the NICK as set forth in. 25 C.F.R Part 577. 

Should you have any questions concerning this approval, ?lease call us at (202) 63 2-7003. 

NATIONAL HEADQUARTERS 1441 L St. W, SuRe 91 D3, Washingmn, DC 20205 Te!. 202.632.7093 Fax: 202.632.7066 www.~~cc.wv 

EEGIOWAL O m  Portland, OR; Sacramento, tA: Phocniv. U: St. Paul, MN;Tulsa. OK 



Third Amendment 
dated as of May 17,2007 

to - 

FIRST AMENDED AND PSSTATED 
MEMORANDUM OF AGREEMENT 

REGARDING 

GAMING DEVELOPMENT 

AND 

AGREEMENT 

between 

SHINGLE SPRINGS BAND OF MWOK XNJ)WS 
a federally recognized tribe 

and 

LAKES KA;R-SHINGLE SPRINGS, LLC 
a Delaware limited liability company 

Dated: October 13, 2003 



THIS THIRD AMENDMENT (L% Amendment1') to the October 13, 2003 FIRST 
AMENDED AND RESTATED MEMORANDUM OF AGREEMENT, as amended by the parties' 
June 16,2004 Amendment and Januasy 23,2007 Amendment, is made by and between the Shingle 
Springs Tribal Gaming Authority (hereinafter r e h e d  to as cca4uthority'1), an instnunentality of the 
Shingle Springs Band of Miwok Indians, a feddy-recognized Indian tnie (hereinafter referred to as 
'Triie"), authorized by tribal Resolution 2004-1 8 and its related Ordinance, as amended, to exercise 
the Tribe's proprietaay rights and powers in connection with a gaming facility to be developed on 
behalf of the Tribe by the Authority, whose offices are located at P. 0. Box 1 340, Shingle Springs, 
California 95682, and Lakes KAR-Shingle Springs, LLC, a Delaware Emitted liability company 
(hereinafter refared to as 'ZKAR"], whose business office is located at 130 Cheshire Lane, 
Minnetonka, MN 55305, and entered into as of the 1 7th day of May, 2007. 

A. The Tribe is a federally recognized Indian m%e eliglle for the special programs and 
services provided by the United States to Indians because of their status as Indians and is recognized 
as possessing powers of self-government. 

B. In compliance with the Indian Gaming Regulatory Act of 1988, P.L. 100-497, 25 
U. S.C. 2701 et sea. as it may from time to time be amended, the Tnia1 Council of the T r i i  has 
enacted a tn id  ordinmce regulating the operation of gaming ,activities on Tribal Lands (hereinafter 
r e k e d  to as the 'Tnibal Gaming Ordinance"), creating the Shingle Springs Tribal. Gaming 
Commission, and a u t h o e g  Class I1 Gaming and Class 111 Chming on its Indian lands subject to the 
provisions of the Tribal Gaming Ordinance and a Tnial-State Compact. 

C. The Tnie is committed to the use of gamirig activities to provide emp10yroen.t and 
address the social, economic, education, and health needs of its members; to increase the revenues of 
the Tnibe; and to enhance the TnWs eoonomic self-srr.Bciency and self-determination. 

D. Because the Tnie hcks the resources to develop and operate a gaming %&ty and 
enterprise on its own, it desired to retain the services of a developer an$ manager with knowledge and 
experience in the gaming industry to s m e  hanchg, develop, manage and operate a Class I1 Gaming 
and Class Ill Gaming .facility and related resort fadties lor2ated on its Indian lands in accordance with 
the Indian Gaming Regulatory Act of 1 98 8, as amended. 

E. To assist with the financing, development, management and operations of its plmed 
gaming fkcility and enterprise to be known as the Foothill Oaks Casino (the 'Troject"), the T n i  and 
LKAR entered into the First. Amended and Restated Memorandum of Agreement Regdmg Gaming 
Development and Management Agreement (as amended by arl Amendment dated June 1 6,2004 and 
approved by the Chairman of the NationalIndian Gaming Cor-mission C'NIGC') on July 19,2004 and 
as fkther mended by a Second Amendment dated January 23,2007 approved by the NIGC on M m h  
20, 2007, hereinafter collectively referred ta as the "October 13, 2003 Amended Memorandum 

Third Arndmmt to 

O&hr 13,2003 AmddMarorandum Agmmvd 2 
05117/07 c~scution vmim 



Agreement") and other Transaction Documents dated October 13, 2003 in connection with ithe 
Project; capitalized terms used but not otherwise defined herein shall have the meanings set fbrth in the 
October 13,2003 Amended Memorandum Agreement. 

F. On April 21,2007, the Triial Count51 ofthe Tribe activated the Shingle Springs Tnbal 
Gaming Authority (the "Authority"), previously established by tnial Resolution 20Q4-18 as an 
instrcnnentahty of the Tn%e, by appointing the Management Board of the Authoriv, and the 
govmentd  and proprietary powers and rights o f  the Tnie over the deve10pment, construction, 
operation, promotion and financing of the Footbill Oaks Casino and the Enterprise, as described in 
Section 1 of Ordinance 2004-1 8, thereby became the delegated responsibility of the Authority (such 
activation and delegation being referred to as the "Authority Activation"). 

G. The Tr i i ,  the Authority and LKAR have c o n t ~ o m e o u s l y  herewith executed an 
Assignment and Assumption Agreement dated as of Apnl20,2007 by which, ia connection with the 
Authority Activation, the Tnle assigned to the Authority, md the Authority a s m d ,  the Tnibe's 
rights and responsibilities under the October 13,2003 Amended Merimrandurn Agreement and other 
Transaction Documents. 

H. Pursuant to the terms of the January 23,2097 Second Amendment, the Triie agreed 
that upon the Authority becoming activated the Tnle would cause the Authority (i) to approve and 
execute this Third Amendment, (ii) enter into an agreement reflecting the assignment to and 
assumption by the Authority of the Tnie's rights and respomiilities under the October 13. 2003 
Amended Memorandum Agreement and other Transaction Documents, in amdance with Section 1 
of Ordinance 2004- 1 8; and (iii) adopt a resolution of limited waiver related to approval of this Third 
Amendment. 

I. Financing md construction of the Project and the dedicated interchange &om US 50 
providing direct access to the Shingle Springs Rancherkt was delayed because of litigationcommced 
by El Dorado County. The Triie has entered into an agreement withE1 Dorado County and received 
j u d i d  decisions in oomection with the litigation, and has also ~eceived a permit fiom the California 
Department of Transportation ("CaTRANS"), which will now allow construction of the US 50 
dedicated interchange to begin. 

J. Consistent with the January 23,2002 FONSJ. Issued by the NIGC in connection with its 
approval ofthe October 13,2003 Amended Metnordurn Agmmmt, inc1uding the requirement that 
the T r i i  obtain approval of the US 50 dedicated interchge by CALTRPINS and the BIA ''prior to 
cumfmction and operation" of the Project, and also the Tnie's July 7,2004 as-= that "it willnot 
open and operate its gaming EdciTity . . . until the US 50 dedicated interchange is completed and open 
to tmfic," construction of the US 50 dedicated interchange and the Project is scheduled to comenee 
in May 2007, and the Trlbe expects to close on the Facility h m  hancing in June 2007. 

K In connection with the hancing and construction of the Project and the US 50 



dedicated interchange, the Authority and LKAR desired tc further amend the October 13, 2003 
Amended Memorandum Ageanmi as deemed necessary by the Authority and LKAR; accordingly, 
the Authority and LKAR entered into a Third Amendment to the October 13, 2003 Amended 
Memorandum Agreemat dated as of April 20,2007; since simg the Third Amendment dated as of 
April 20,2007, the Authority a d  LKAR desk  to make certain technical revisions to that agmment 
before approval by the NIGC and such necessary modifications are incorporated herein; and, 
accordingly, the Authority and LKAR agree to enter into this Third Amendment in connection wfth 
the Project. Therefor% the parties hereto intend that t b  Tnird Amendment is to supersede and 
replace in all respects the Third Amendment dated as of April 2 4  2007. 

L. This Third Amendment shall become effective when approved and executed by the 
Chairman of the NIGC. 

M. Any dispute regarding this Third Amendment is to be subject to the dispute resohrtian 
and governing law provisions contained m the October 13,2003 Amended Memorandum AErJeement, 
as well as the Authority's resolution of limited waiver to be attached as Exhr'biit E thereto. 

NOW, THEREFORE, in consideration of the above c ~ e a n c e s  and the hereinafter mutual 
promises and covenants, and for o k  good and valuabIe eonsideration as set forthherein, the receipt 
and suficiency of which are expressly acknowledged, the Authority and LKAR agree as follows: 

1. This Third Amendment shall become effective when approved and execuked by the 
Chaisman of the MGC. 

2. The Authority acknowledges and agrees that, through and subject to the Assignment 
and Assumption Agreement dated as of April 20,2007, the T r i i  has duly assigned and delegated to 
the Authority all of its right, title, interest and obligations in and to the Project, the Enterprise, the 
October 1 3,2003 Amended Memorandum Agreement, and the Authority has accepted the assignmmt 
and assumption of each of the sane. Without limiting the genmdity of the foregoing, and fbr 
avoidance of doubt, the Authority and LKAR agree that any and all Minimum Guaranteed Monthly 
Payments and other disbmements or advances which were to be made to the Tribe under Sections 
2.3,2.5,6.3,6.5, or 6.7 ofthe October 13,2003 Amended Menmmdum Agreement sha l lhde rbe  
made by LKAR to the Authority rather than the Tnie. 

3. New definitions shall be added to Article I of the October 13, 2003 Amended 
Memrandum Agreement is 'mended to read as fbllows: 

"Affiliate" means, with respect to any specified Person, any other Person that dbxt1y 
or indirectly, through one or more intermedkies, controls, is mntroned by, or is under 
common control with the specified Person. For the purposes of this dekition, 'bntrol" 
(including the term controlling, controlled by, or under common controI with) means the 
possession, direct or indirect, of the power to direct or cause the direction ofthe management 



and policies of a person, whether through the ownership of voting securities, partnership or 
member interests, by contract or otherwise. 

"Assssigment and Assumption Agreement" means the A ~ s i f p n e ~ t  and Assumption 
Agreement dated as of Apnl20, 2007 between the Tribe, LKAR and the Authority, as 
amended h r n  time to time, whereby the Tn%+ has duly assigned and delegated to the 
Authority effective April 20,2007, all of its right, title, interest and obligations in and to this 
Amended Memorandum Agreement and other Transaction Documents, the Authority has 
accepted the assignment and assumption of each of the same, and IJSARhas consented to such 
assignment and assumption. 

"'Authority"' means the Shingle Springs Tmial Gaming Authority, the tri%aI agency 
established pursuant to t n i  Resolution 2004-1 8, as amended from time to time, as an 
insOmentality of the Tnie to own and operate the Project and Enterprise. 

Terson" means any person or entity, whether an individual, trustee, corporation, 
genaalpartnership, Wed partnership, Wed liability company, limited liability partnershtp, 
joint stock company, tmst, estate, unincorporated organization, business association, India 
tribe, commission, instrumentality, firm, joint venture, Govennmentd Authority, or o th&. 

'Tribal Agreement" means that certain Tnial Agreement dated as of April 20,2007, 
executed by and between the Tnie and LKAR, as amended *om time to time. 

4. Section 1.12 of the October 1 3,2003 Amerrded Memorandum Agreement is amended 
to read as follows: 

1.12 ''Costs of Construetion" means all costs i n d  by the Tnie or LKARl 
pursuant to this Amended Memorandum A g r m t  in the aggregate to develop, construct and 
complete the Facility (and the comercial access rodhterchange providing access to the 
Gaming Site), inchding, without limitation, --.. 

.. 

but exchxlingR1nitia! Costs of Opop&ation The &a1 -vat of costs to be included in the 
of ~onstnzction shall be det&ed by mutual apjeement of the parties and shall be - 

documented in the Approved C;omtmction Budget. 

5. Section1.13oftheOctober13,2003Amend~,MmormdumA~mmtisamendd 
to read as follows: 

Third hndmmt ta 

October 13,2003 AmeradDd M- Agrmrmt 5 
05/17/07 ~xecution vasion 



1.13 " C o s t s  of Gaming Operations" means all expenses for the operation of the 
Enterprise's Class I1 Gaming and III Gaming activities pursuant to Generally Accepted 
Accounting Principles I ( " G W ) ,  including but not Iimited to the followinn: . -, 

6. Section I. 14 of the October 13,2003 Amendd Memorandm Agreement is mended 
to read as fbllows: 

Third Ammbmt to 
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1 -14 "Costs of Lncidentd 0pemtions''mmea a l l  expenses pursuant to Generally 
Accepted Accounting Principles hmd m 

comprising the Facility in which the ~nt&prise conducts 
neither Class I1 G* nor Glg111 Gaming, including, without limitation: 

7. Section1.17oftheOctobet13,2003~endedMmorandmAgreematisamended 
to read as follows: 

1. I7 'Development Agreement" shall man those provisions of this Amended 
Memomdurn Agreemat that deal with the deveIopment md comfmction of the Fad@, as the same 
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may be amended or modified. The D welopmmt Agreement shall conhue until the earlier of either the , , 
fimmmcement Date or provided however, that ' A 

3- WIIIYlll w- -.- - * 

8. Section 1.19 ofthe October 13,2003 Amended Memorandum Agreement is amended 
to read as fbllows: 

1.19 ""Dominion Account Agreement7' sh&U mean any agreement granting and 
governing the security interest in %vor of LKAR in the Dominion Account, together with all 
amendments, substitutions and mew& thereof 

9. Section 1 -21 ofthe October 13,2003 Amended Memorandum Agreement is amended 
to read as follows: 

1.2 1 "Enterprise7' means the business ofthe Authority to be m m @ h o w n  as the 
Foothrill Oaks Casino which will conduct C h s  I1 Gaming and Class Gaming at the Facdity, 
and which shall hchrde any other la* commercial activity allowed m or near the Facility 
including, but not Iimited to, - 

- 
1 0. Section 1.24 of the October 13,2003 Amended Memorandum Agreement is amended 

to read as follows: 

1.24 'Tacility Loan" means, collectively, the loans, notes, bonds, equipment leases 
andlor other debt obligations arranged by Developer for the Authority, as borrower (excluding 
the loans, advances or other indebtedness evidenced by the Intaim Promissory Note, the 
Operating Note or the Land Acquisition Note), in an aggregate principal amount not to exceed 

f - - for h c i n g  Initial Costs of Operation 
and Costs of Constructin (inchding without ~ t & o n  the Furnishings and Equipment), 
which Facility Lean shall be further evidenced by the Facility Note and other Ioan 
documentation as fruther dehed herein. 

1 1. Section 1.25 ofthe October 13,2003 Amendel Memorandum Agreement is mended 
to read as folfows: 

1.25 'Facility Note" means the pro&ry notes, bonds and other documentation 
evidencing the Facility Loan in a form or -forms to be agreed to by the parties to the Facility Loan, 
together with dl amendments, substitutions and renewals thereof. 



12. Section 1.33 ofthe October 13,2003 Amended Memorandum Ageement is amended 
to read as follows: 

1.35 "Gross Incidental Revenues" means the Enterprise's totd receipts from i 
I 

' 0  

mrnprising the ~acility id which the ~nterprkse conducts neither Class I1 Gaming nor class ItT 
Gaming, including without limitation any sales, hotel, use or other pass-though taxes collected 
an Project patrons which are to be consistent with those collected h r n  lpafmns ofother similar 
businesses in El Dorado County (but excluding any insurance proceeds received other t h  
business intermption insurance proceeds and insurance proceeds received to reimburse the 
Enterprise for any claims included, or to be includd, as Costs of Incidental Operations). 

1 3. Section 1.42 ofthe October 13,2003 Amended Memorandum Agreement is mended 
to read as folbws: 

-- 
1.42 "Limited Recourse" means 

14. Section 1.48 of the October 1 3,2003 Amended Memorandum Agreement, is amended 
to state as h110ws: 
ThirdAmeadmrntto 
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1.48 ''Net Incidentd Revenues" means Gross Incidental Revenues less Costs of 
Incidental Operations (excluding as set firth m S e . n  6.5 herein). . - I 

15. Section 1.59 of the October 13,2003 Amended Memorandum Agreement is amended 
to read as foUows: 

I .59 "Resolution of Limited Waiver" refers to the limited waivers of sovereign 
immunity adopted by the Triie and the Authority as Exhibit B, Exhibit C,  ExJ5iit D and 
Exhiiit E, evidencing all approvals required pmuant to the Tnie's or the Authority's 
governing documents and applicable law. 

16. Seetion 2.3(b)(i) of the October 13, 2003 Amended Memorandum Agreement is 
amended to read as fbllows: 

@(i) The total amount of fimds advanced directly from LKkR pursuant to Section 
2.3(a)(i> shall equal 

Principal and acerued interest due imcfer the Transition Loan shall be paid as 
provided under section 2.3(c) below. 

17. Se\dion2.3(a)(i)oftheOctober13,2003AmenddMemormdumAgreemc=ntk 
mended to state as follows: 

()( i )  LKAR agrees to make the following pre-oonstnrction dvmces to the T n i :  (I) 



- 
The Tnie and LKAR a&e that all sum peviaus&IYadvaneai to the 

T r i i  by KARSS undaY6e superseded Development and Management Agreements, and by 
LKAR under the superseded May 5,2000 Memorandm of Agreement (excluding advances 
for acquisition ofthe Acquired Tnid Lands), shall constitute advances by LKAR to the Tnb 
hereunder, be credited to LKAR's obligations hermder, md shall be subject to the t m  of 
the Transition Lorn herein. 

1 8. Section 2.3(b)(ii) of the October 13, 2003 Amended Memorandum Agreement is 
mended to r a d  as follows: 

@)(ii) The total amount of M s  advanced diredly from LKAR pursuant to Section 
2.3 1alf'iil shalI eaual 

Psincipd and a c d  interest due under the Land 
Acquisition Loan shalI be paid as prow3ed under Section 2.3(c) below. 

29. The first sentence of Section 2.3(c) of the October 13,2003 Amended Memorandum 
Agreement is amended to reat3 as follows: 

(c) The Land Acquisition b a n  and the Transition Loan shall each (i) be subject to 
allthe terms and conditions of this Amended Memorandum Agreement; 

-- 
Each payment under the Transition Loan-shall be applied first to the payment of 



accrued interest on the principaI balance thereunder, and the reminder shall be applied to 
principal 

20. The Sentace of Section 2.4(c) of the October 13,2003 Amended Memorandum 
Agreement is mended to read as fbllows: 

(c) The Construction Contract shd contain such provisiom for the protection of 
the Authority and LKAR as the parties deem appropriate, and shall provide that constructjon 
of the Facility shall commence w i t h  such time as the parties agree after receiving NIGC 
Approvd and my necessary Tnial Gaming Commission approvals (not to be unreasonably 
withheld), following and subject to the granting of all approvals necessary to commence 
construction and obtainkg the Fa- Laan; and s h d  a h  provide that the General 
Contractor, and all. its subcontractors, shall exert its best efforts to complete construction 
within such time as the Authority and LKAR a p e .  

21. Section 2.4(c) of the October 13,2003 Amended M e m o m d u m A m &  is mended 
by adding the tbIlowing sentence to the section: 

Notwithstanding the fbregoing the terms of the Construction Contract may be m d 5 d  as 
mutually agreed by the Authority and LJLAIL 

22. Section 2-4(g] of the October 13,2003 Amended Memorandum Agreement is amended 
to read as follows: 

(g) LKAR, with the assistance ofthe Architect, s M  subrd to the Autho*, for its 
review and approvd, the specifications fbr Fumkbgs and Equipment, Thereafter, LKAR 
shall select and procute vendors for p&e by the Authority o f  Fumkhings and Equipment 
required to operate the Enterprise in conformity with such specifications. The cost of 
Furnishings and Equipmeat shall be h c e d  through the Fa* Loan. Mtematively, in the 
sole discretion of the Authority, LKAR may mange %r the promemat of Furnishings and 
Equipment on lease terms consistent with the terms provided as to the Facility Loan. 

23. TShefjrstsentenceofSection2,5(c)oftheOctober13,2003AmendedMmomdum 
Agreement is amended to read as fbllows: 

(c) The a s t s  of Construction (including Furnishings and Equipment) and Mia1 
Costs of Operation shall equal 



24. Section 2.5(d) of the October 13,2003 Amended Memmdum Agreement is amended 
ta read as %flows: 

(d) The Facility Loan, if made directly by LKAR., s W  fi) be subject to aU the 
terms and conditions of this Amended Memorandum Agreement; (ii) be evidenced by the 
Facdity Note (in a fom consistent with the tams of this Development Agreement SLKAR 

. .  - 
makes the advances); and (iii) 

--. - 
The ~ u i h o r i t ~  agrees to enter into a limited3 tmwadional waiver of ~ovaeign 

immtmify and consent to jurisdiction and arbitration with respect to the Facility b a n  as to 
LKAR, if LKAR directly makes the Facility Loan, as provided in the Resolution of Limited 
waiver. 

25. Section 2.5(e) of the October 1 3> 2003 Amended M e m ~ m d m  Agreement is amended 
to read as fbllows: 

(e) The Authority shall retain the right to prepay the Facility Loan, ifrnade dkedy 
by LKAR, in whole or in part, witbut imposition of any prepayment penalty. 

26. Section 2.5(f3 of the October 13,2003 Amended Memorandum Agreement is mended 
to read as follows: 

ntkd-to 
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(f) It is the understanding ofthe parties that tfie Facrlity Loan dl be the sole 
resyonsibw of the Authority and, if made directly by LKAR, will be a Limited Recourse 
obligation of the Authority and wiU not be subject to any other guarantee or obligation on the 
part of the Authority except the security interests and liens described herein. 

27. Section 2.1 1 of the October 13,2003 Amended Memorandum Agreement i s  amended 
to read as follows: 

2.11 Lirnitd Waiver of Sovereign Imn~tv. By this Amended Memorandum 
Agreement, neither the Tnie nor the Authority waives, limits, or moddks its sovereign 
immunity from uncomented suit except as provided 51 the Resolution of Limited Waiver. The 
Authority understands that the agreement of t h  Tribe and the Authority to adopt an 
enforceable Resolution of Limited Waiver is a n m t d  inducement to the LKAR's execution 
of this Amended Memorandum Agreement and is a condition precedent to any of the 
respective obligations of the pailies under this Amended Memorandum Agreement. The 
Authority fkther agrees that it wiU not amend or alter or in any way lessen the rights of the 
LKAR as set forth in the Resolution of Limited Waiver, which is attached hereto and 
incorporated here by refereace. This Section 2.1 f shaW. survive the termination of this 
Amended Memorandm Agreement, regardless of the reason fbr the temimtion 

28. Section 2.14 of the October 13,2003 Amended Memorandum Agteemexlt is amended 
to read as faUows: 

2.14 Term of DeveIovment Anreement. Unless sooner tamimted as provided in 
this Amended Memorandm Agreement, the term of the Development Agreement shalI run 
mtil the earlier of either (i) the Cornencement Date; or (i) . provided however, "- ,/ 

that the Notes and Security Provisions shall continue until a m o u n t s  owing to LKAR with - 
respect thereto have been paid in full. 

29. Section 5.6 of the October 13,2003 Anmended Memorandum Agreement is isended to 
read as follows: 

5.6 Propertv Insurance. LKAR, acting as agmt for the Authority, shall p c u t e  
rqhcement value all-risk d t y  and extended b m d  insurance in appropriate coverage 
amounts which shall insure the Facility and any &mes, improvements and contents located 
therein against lost or damage by fire, thefi and vandafism. Such casualty insurance policy or 
policies s h d  flame the Authority and LKAR, and the Facility Loan lenders as t s r d s .  Unless 
o thenvise required by the terms of the Facility ban,  all such casuaIty insmrnw prom& sbdl 
be applied to the immediate replacement of the applicable Facility part or &me, 
improvements or contents therein d e s s  the parties agree otherwise. - 



- 
30. Section 5.1 0 of the October 13,2003 Amended Memorandum Agreement is amended 

to read as fblfows: 

5.10 Inswance Proceeds. Subject to the tenns of Sections 7.4 and 7.6 hereof, and 
unless otherwise required by the t m  of the Facrlity Loan, any insurance pro meds received 
with respect to the Enterprise, except as provided in Section 5.6 hereot shall be deposited into 
the Dondon Aceount and disbursed in accordance with the same terms and provisions 
applicable to Gross Total Revenues, provid& however, that if there is any imamnee recovay 
for a claim related to the opm2ion of the Entaprise for which &her the Authority or LKAR 
has previously paid h m  its own separate funds, then, to the extent of amounts paid by either 
of such parties, the insurance proceeds wiIl be paid over to them and the balance shall be 
deposited into the Dominion Account as above. 

31. Section7.1(a)oftheOctoberl3,2003AmenddMemom~A~eementisammded 
to read as fbUows: 

(a) Subject to the provisions of Section 9.2, either party may taminate this 
Amended Memorandum Agreement if the other pwty (or its Affiliates identified below) 
commits or allows to be committed a M a t e d   reach (as hereinafter deked) ofthis Amended 
Memorandum Agreement md faib to cure or to take steps to substantidly cure such breach 
within thuZy (30) calendar days aRer receipt of a written notice from the non-breaching party 
identifying the nature of the MaterialBreach in spec5c detail and its intention to terminate this 
Amended Memorandum Agreement. Tambation is not an exclusive remedy for breach, and 
the non-breaching party shall be entitIed to other rights and remedies as maybe available. For 
purposes of this Amended Memorandum Agreement, a 'Maiaial Breach" is my of the 
following circumstances: (i) Mure of LICAR to provide the Authority with the Minimum 
Guaranteed Monthly Payments pursuant to Section 6.3, (ii) material failure of either party to 
perform in accordance with this Amended Memorandum Agreement for reasons not excused 
under Section 10.6 (Form Majeure), (iii) if any cf LKAPC"s employees commits theft, 
embezzlement or crime of moral turpitude and it afier knowledge of such act or, ifdisputd, 
afier determination by arbitration under Article I I ,  LKAR does not remove such employee 
Eom connection with Class 11 Gaming or C k s  111 Gaming operations of the Enterprise within 
thirty (39) days afier receipt of written notice; (iv) default under the Facility Note, the Land 
Acquisition Note, the Interim Promissory Note, the Operating Note, any other Transaction 
Do~ument or any document or agreement related thereto by the ~uthority~ and any default or 
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-misrepresentation by the Tribe under the Tnid Agreement or any other document or 
agreement executed by the Tnbe in favor of LKAR or its t s e s ;  or (v) any rqxesentation 
or warranty made pursuant to Section 10.1 1 or 10.12 proves to be knowingly false or 
erroneous in any mat& way when made. Any snal notice of termbation hereunder dull be in 
writing detailing the reason the party considers the Material Breach not to be cured and must 
be delivered to the other party before such tamhation becomes effective 

3 2. Section 6.8 ofthe October 13,2003 Amended Memorandum Agemmt is amended to 
read as fbllows: 

6.8 Develommt and Construction Cost Reuammt. The rrmkmmdoh amount 
for repayment of development and construction wsts for the Facilifyd Enterprise shall&- 

Subject to any appbicable Legal *:) - 
Requirements, the parties may increase the maximum repayment m m t  by mutual written 
agreement. 

33. Section10.3of~eOctober13,2003AmendedMemomdumAgreementisamended 
to substitute certain of the notice address, as follows: 

(a) En place of the Notice to the T r i i  the following notice: 

Shingle Springs Tnid Gaming Authority 
P. 0. Box 1660 
El Dorado, CA 95623-1 660 
Attn: C h a  

(b) In place of the notice to Anthony Gohen, Esq., the following notice: 

Barbara E. Kassbmer 
Karshmer & Associates 
21 50 Shattuck Avenue, Suite 725. 
Berkeley, CA 94704 
Fax: 510-841-6167 

(c) Adding the following notice after notice to Lakes LKAR-Shingle-Springs, 
LLC : 

With a Copy to: Damon E. Schramm 
General Counsel 
Lakes Ente r t aen t ,  h c .  
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130 Chahire Lane, Suite I01 
Mmetonka, Minneo ta 553 05 
Fax: (952) 449-7068 

(d) Irr place of the notice to Brian Klein, Esq., the folIowing notice: 

Daniel R. Tenenbaum, Esq. 
Gray Plant Mooty 
500 IDS Center 
80 South Eighth Street 
Minneapolis, MN 55402-3796 
(612) 632-3050 
Fax: (612) 6324050 

34. Section 10.1 0 ofthe October 13,2003 Amended M a o m d u m  Agreement is amended 
to read as follows: 

1 0.10 Sovereim I-. Except as described in the Resolution ofLimited Waiver, 
each attached hereto as exhibits which are incorporated herein by referen~e, nothing in this 
Amended Memorandum Agreement, as  amended, shall be deemed or conwed to mnstitute a 
waiver of sovereign immunity of the Authority and the only applicable waivers of sovereign 
imunity shall be those expressly provided and executed by the Authority's duly authorized 
representative and substantially conforming to the form as approved by the parties. The parties 
agree that they will not mend or alter the Resolution of Limited Waiver in any way which will 
lessen the rights of any party as set forth in the Resolution of Limited Waiver. This Section 
10.1 0 shall survive t d a t i o n  of this Amended Memorandum Agreement, regardless of the 
reason fbr the termination 

35. Section10.12oftheOctober13,2003AmendedMemormdumA~ismendd 
to read as follows: 

10.12 Representations and Warranties of the Authority. The Authority hereby 
represents and warrants as follows: 

(a) The Triie is a duly organized Indian t n i  under the laws of the Triie and the 
United States, and the Authority is duly organized under the laws of the Tnlbe. 

@) The Authority has full legd right, power and authority under the laws for the 
Triie and has taken all official Management Board actions necessaq (i) to assume and enter 
into this Amended Memorandum Agreement and related Transaction Documents (as defined 
below) and authorize the Authority to assume, execute and deliver this Amended 
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Memorandum Agreement, including any amendment thereto, the Operating Note, Dominion 
Account Agreement, Security Ageemmt, the Facility Note and other Facility Loan 
documentation (if the Facility ]Loan is made directly by LKAR), Land Acquisition Note and 
Interigl Promissory Note, and any and aU other documts and agremtnts executed by the 
Authority or the Tribe related thereto (collectively and as  amended, renewed, or extended k r n  
time to time, the 'Transaction Docufnmtsy'), (ii) to perfbm its obligations hereunder and 
thereunder, and (iii) to consummate all other transactions contemplated by this Amended 
Memorandum Agreement and other Transaction Xromments. 

(c) This Amended Memorandum Agreement (and the other Transaction 
Documents), as amended, constitute valid and binding obligations, enfbrceable against tfie 
Authority in accarclance with their terms, executed by the Authority or the Tnie in connection 
therewith, and wben approved by the NIGC, will cunstitute, together with the other 
Transaction Documents, valid a d  binding obligations, enforceabIe against the Authority in 
accordance with their terms. 

(dl Subject to the provisions of Section 10.1 I (dl, the execution and delivery o ftfiis 
Amended Memorandum Agreement (and other Transmion Docmmts), as amended, the 
paformance by the Authority of its obligations hereunder and thereunder, and the 
consummation by the Authority of the transactions contemplated hereby wiU not violate any 
contract or agreement to which the Tribe or the Authority is a party, law, regulation, ru le  or 
ordinance, or any order, judgment or decree of any federal, state, trihd or local court, or 
require any approval by Governmentat Authorities beyond those contemp1ated fierein. 

(e) Neither LKAR, the Project, the Facility, the Enterprise nor the transaction(s) 
between the parties contemplated by this Amended Memorandum Agreement, the Opmting 
Note, and any related security documents and instruments desm'bed herein as amended, are 
now, or at any time during the term ofthis Amended M a n o m d m  Agreement willbe, subject 
to any &id tax of any sort that will put the Facility or the Enterprise, or any portion thereot 
nor the transaction(s) between the parties contemplated by the Transaction Documents, at a 
competitive disadvantage with businesses in the same or like industries. 

(f) The Tribe (and the Authority under delegated powers h r n  the Tnibe) is legally 
permi.tted to conduct Class II Gaming and Class PTI Gaming ~~t to the Tribal-State 
Compact) activities in the State under aIl Legal. Requirements, and the Gaming Site for the 
Project constitutes "Indian lands" upon which the Tribe may legally conduct gaming under 
I G U  

(g) Neither the Tnie nor any of its A?3%ates has mcted any law, odinance, 
reso1utior4 nile or regulation impairing the ri@cs or obligations of the Authority or LKAR 



under this Amended Memorandum Agreement or under any Transaction Documents, as 
amended, contemplated hereby. 

(h) The Tn'bal Agreement eonstiMes a valid and binding obligation, enforceable 
against the Tnbe in accordance with its tams, 

36. Section 10.1 3 of the October 13,2003 Amended Memorandum Ageanent is amended 
to read as follows: 

(a) This Amended Memorandum Agreement and (excrept as the law of another 
State may be specifically chosen as the governing Taw therein) the otha Transaction 
Documents have been negotiated, made and exmuted at the Authrity's ofice located in the 
State of California and shallbe construed in aceordance with the applicable laws ofthe Stateof 
California, without regard to its conflict of laws provisions, and applicable Tnbe and f d d  
laws. 

(b) Use of the Iaws of the State of California fbr the fbregohg M e -  purpose of 
mterpretation and construction is not intended to and shall not othmvise (i) incorporate 
substantive laws or regulations of the State of Calit3mia, including usury haws or any present 
or future provisic>ns of the State of California that would restrict the rate of interest upon any 
loan, advance or other &an& accommodation rxlntemplated by any Transaction Document, 
or (ii) grant any jurisdiction to the Stzte of California or my pohiml subdivision thereof over 
the Gaming Site or the Property. 

(c) Any other provision of this Amended Memorandum Agreemenf or any other 
T~ransadon Document to the contrary notwhhstandhg, (9 jn w event shd  the rate of interest 
payable in connection with the indebtedness incurred pursuant to any Transaction Document or 
in connection with the transactions contemplated by any Transaction Document exceed the 
maximum nonusurious interest rate, if my, at any time or fkom time to time permitted to be 
contracted for, taken, reserved, charged or received under applicable law ( " ' M h  Rate"), 
and (ii) if at any time the rate of inter& that would otherwise be payable on any swch 
indebtedness would exceed any such Maximum Rate, then the rate of interest that would 
otherwise be contracted for, taka reserved, charged or received d e r  such indebtedness shall. 
be rduced to such Maximum Rate. 

37. SectionT0.14oftheOctober13,2003AmmdedMemod~nrAgreementismded 
to read as follows: 
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1 0.1 4 Entire Amment. This Amended Memorandum Agreement (including all its 
exhibits and related Transaction Documents, along with tn%d ResoMan 2004- 1.8 approving 
the establishment of the Shingle Springs Tribal Gaming Authority and its rdatad 
Ordinance(and any amendments thereto as ofApril 20,2007), the June 26,2004 Amendment 
to this Amended Memor;indumAgement, the June 1 6,2004 Consent Ageanent entered into 
by the parties, tribaI Resobtion 2004-23 concanmg the June 16, 2004 Amendment and 
Consent Agreement, the January 23,2007 Second Amendment to this-ded Memorandum 
Agreement, tribal Resolution 2007-04 concerning the January 23,2007 Second Amendment, 
the Apd 20, 2007 Assignment and Assumption Agreement, the April 20, 2007 Tnial 
Agreement md triial Resolution 2007-1 8 concerning the Tribal Agreement and the Apd 20, 
2007 Assignment and Assumption Agreement , the May 17,2007 Third Amendment to this 
Amended Memorandm Agreement, and Authority Resolution 2007-05 cuncemhg the May 
17, 2007 Third Amendment), represents the entire agreement between the p d e s  and 
supersedes all prior agreements relating to the subject matter of CIass TI Gaming and Class I11 
Gaming ta be developed and conducted by the Authority at the Facility and operations of the 
Enterprise. The paties hereto intend that thls Amended Memorandm Agreement (and r e h d  
Transaction Documents) is to supersede and replace the May 5, 2000 Memomdurn of 
Agreement and any other prior agreements between the Tn%e and LKAR in wmection with 
the Project, 

38. Section 11.3(b)oftheOctober 13,2003kmendedMenwrmdmA~eemmtis 
amended to read as fblows: 

(b} If the dispute is not resolved to the satisfaction ofthe partie within thrrty (30) 
calendar days after the first meefing in Section 1 1.31a3 above, then any claim, controversy or 
dispute arising out of or relating to this Anended Memomdm Agreement, Facility Note, 
Land Acquisition Note, the Interim Prornbsory Note, the Operating Note, or any other 
Transaction D o m a t ,  or any alleged dekuk hereunder or breach of my provisions thereoc 
shall be m W e d  to bmding arbitration in accodance with the Commercial Arbitration Rules 
of the American Arbitration Association in effect at the time of submission; except that: (a) the 
question whether or not a dispute is arbitrable unda this Amended Memorandum Agreement 
or any other Transadion Document shall be a matter for binding arbitration by the afbitrators, 
suc1-1 question shall not be determined by my court in determining my such question, all 
doubts &dl be resolved in hvor of arbitrability; and (b) discovery shall be permitted in 
accordance with the Federal Rules of Civil P r o d u . ~ ,  subject to supervision as to scope and 
appropriateness by the arbitrators. Judgment on my arbitration award maybe entered in any 
court having jurisdiction over the pasties pursuant to the Resolution of Limited Waiver. The 
Authority, on behalf of itself and each of its AflZates, agrees that any arbitration proceeding 
hereunder may be consolidated with any other arbitration proceeding that any of LKAR or its 
respective A&tes may bring against the Authority, the Tribe or any of their respective 
Amates. 



39. Section 11.3(.f) of the October 13, 2003 Ammded Memorandum Agreement is 
amended to read as follows: 

(0 The arbitration award shall be in writing signed by each of the arbitrators, and 
shall state the basis for the award. The arbitration award shall be set forth in reasonable detail 
as to its fkdings of hct and law, and basis of determimtion of award fbnn and amount. In 
connection with my arbitration award, the art,itrtors shall be empowered to take the actions 
and enforce the judicial remedies d e s c n i  in Paragraph 5 of the Resolution of Limited 
Waiver; provided however, that although the arbitrators may award damages in the event the 
Tnibe, the Authority or the Tnhl  Gaming Commission do not comply with the award, the 
arbitrators may not require the Tnie, the Authority or the Tribal Gaming Commission to take 
or modify. any governmental legislative decision or action which t l~e  xibitratom have 
determined has resulted in the dispute between the parties and is contrary to the parties' rights, 
liabilities or obligations under this Amended Memorandum Agreemat, the FadtyNwte, ifthe 
Facility Loan is made directly by LKAR, the Land Acquisition Note, the Interim Promissory 
Note, the Operating Note, or any other Transadon Document, as amendcd, CSpecific 
Perfo~lance Restriction7'). Provided M e r ,  that: (a) should the arbitrators determine that 
there has been an intentional bad faith violation of a party's rights mda this Amended 
Memorandum Agreement or any other Transaction Domerit by the Triie, the Authority or 
Tribal Gaming Commission, and if the Tnie, the Authority or the Tnhl Gaming Commission 
do not mme such intentional bad faith violation through governmental IegisIative decision or 
action within thirty (30) days after being notified by the arbitrators of such determination, then 
the arbitrators shall 

40. The reference to c9epository" in Section 1 1.3 Cj) of the October 13,2003 Amended 
Memorandum Agreement is amended to read "depository holding the Daminion Account''. 

41. The List of Exhjiits page of the October 1 3,2C03 Amended Memorandum Agreement 
is amended to read as folIows: 

LIST OF EXHIBnS 

Exhiiit A Legd Description of Gaming Site 
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Exhibit B Resolution 2003-1 2 concerning Limited Waiver of Immunity h r n  Suit 

EhYit C Resolution 2004-23 m n d g  Limited Waiver of Immunity from Suit 

Exhibit D Resolution 2007-04 concerning Limited Waiver of Immunity from Snit 

Exh%it E Authority Resohrtion 2007-05 concerning Limited Waiver of Immunity from 
SLlit 

42. The Authority and LKAR agree that any dispute between them in connection with this 
Third Amendment shall be subject: to the dispute resahtion pmcsdures and Med waiver ofsowreign 
immunity contained in the October 13,2003 Amended Memorandum Ageanent (as heretofore md 
hereafter amended) and Authority Resoldon 2007-05 concerning this Third Amendment, attached to 
the October 13,2003 Amended Memorandum Agreement as Exhz'bit E. 

43. The Authority and LKAR agree that capitalized terms used herein and rmt d e h d  shall 
have the meanings given them in the October 13,2003Amended Memorandm Agreement. 

44. The Authority and LKAR agree that this Thjrd Amendment shall be construed in 
accordance with and governed by the mternal laws and decisions of the State of Califbmia, without 
giving effect: to its choice of Iaw principIes; and may be executed in my number of counterparts and by 
fbcsimile, each of which shall be considered an original but together s h d  constitute one and the same 
instrument, 

45. The Authority and LKAR agree that no mod5catio11, amendment or change to this 
Third Amendment shall be valid unless the same is in writing and signed by the party against which 
the enforcement of such mod5cation, amendment or change is sought. The hereto s p ~ c ~  
intend and agree that this Third Amendment is to supersede and replace in all ~zspects the Third 
Amendment dated as of April 20, 2007. 

46. Except as amended above, all other provisions of the October 13, 2003 Amended 
Memorandum Agreement shall remain in fdl force and eff- as originally stated and are equally 
applicable hereto. 

[Signature Page Follows] 



IN WITNESS WHEREOF, the parties hereto have executed this May 17, 2007 Third 
Amendment to the Octobe~ 13,2003 Amended Memorandum Agreement. 

Shingle Springs Tnial Lakes KAR-Shingle Springs, LLC 
Gaming Authority 

By: 

Approved pursuant to 25 U.S.C. $271 1 

National Indian Gaming Commission 

By: 
Print Name: 
Its: Chairman 



IN WITNESS WHEREOF, the parties hereto have executed this May 17, 2007 Third 
Amendment to the October 13,2003 Amended M e m o m d m  Agreement. 

Shingle Springs Tribal Lakes KAR-Shingle Springs, LLC 
Gaming Authority 

By: 
Its: Management Board Chairman 

BY 
Its: 

Approved p m t  to 25 U.S.C. $27 1 1 

National Indian Gaming Commission 

By: 
Print Name: 
Its: Chairman 
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Thixd Amendment dated May 17,2007 
To the October 1 3,2003 Amended Memorandum Agreement 

Approved pmuant to 25 U.S.C.§2711 
armn Commission National I.-7 

,/ 

June 8,2007 



Shingle Springs Tribal Gaming Authority 
P.O. Box 1660; EZ Dorado, CA 95623-1660 

(530) 676-8010; Fax (530) 676-8033 

4 ,  2 2  ,. 
GA RESOLUTION 2007 - 05 - . t ,,, 

SUBJECT: RESOLUTION OF THE SHINGLE SPFUNGS TRIBAL GAMING 
AUTHORITY REGARDING LIMITED WARTER OF SOVEREIGN 
IMMUNITY RELATUVG TO, AND APPROVAL OF, THE APRIL 20, 2007 
THIRD AMENDMENT TO THE OCTOBER 13, 2003 AMENDED 
MEMORANDUM AGREEMENT, AS AMENDED, AND THE ASSIGNMENT 
AND ASSUMPTION AGREEMENT DATED AS OF APRIL 20, 2007 WITH 
C U R  IN CONNECTION WITH THE FOOTHILL OAKS GAMING 
FACILWY/ENTERPRISE 

WHEREAS, the Shingle Springs Band of Miwok Indians ['Tribe') is a 
federally recognized Indian tribe eligible for the special programs and services provided 
by the United States to Indians because of their status as Indians and is recognized as 
possessing powers of self-government; and 

WHEREAS, the Tnial Council of the Tribe is the duly recognized governing 
body of the Tribe and is a federally-recognized Indian tribal government; and 

WHEREAS, in compliance with the Indian Gaming Regulatory Act of 1988 
("IGRA"), P.L. 100-497, 25 U.S.C. 2701 el seq. as it may from time to time be amended, 
the Tribal Council of the Tribe has enacted a tribal ordinance regdating the operation of 
gaming activities on Tribal Lands (hereinafter referred to as the "Tribal. Gaming 
Ordinance"), creating the Shingle Springs Tribal Gaming Commission, and authorizing 
Class IT Gaming and Class 111 Gaming on its Indian lands subject to the provisions of the 
Tribal Gaming Ordinance and a Tn%al-State Compact; m d  

WHEREAS, the Tribe is committed to the use of gaming activities to provide 
employment and improve the social, economic, education, and health needs of its 
members; to increase the revenues of the Tribe; and to enhance the Tribe's economic 
self-sufficiency and self-determination; and 

WHEREAS, because the Tribe lacks the resources to develop and operate a 
gaming facility and enterprise on its own, it desird to retain thc scrvices of a developer 
and manager with knowledge and experience in the gaming industry to secure financing, 
develop, manage and operate a Class I1 Gaming and Class I11 Gaming facility and related 
resort facilities located on its Indian lands in accordance with the Indian Gaming 
Regulatory Act of 1988, as amended; and 
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WHEREAS, to assist with the financing, development, management and 
operations of its planned gaming facility and enterprise to be known as the FoothilI Oaks 
Casino (the "Project"), the Tribe and LKAR entered into the First Amended and Restated 
Memorandum of Agreement Regarding Gaming DeveIopment and Management 
Agreement (as amended by an Amendment dated June 16, 2004 and approved by the 
Chairman of the National Indian Gaming Commission ('WIGC") on July 19,2004 and as 
further amended by a Second Amendment dated January 23,2007 approved by the NIGC 
on March 20, 2007, hereinafter collectively referred to as  the "October 13, 2003 
Amended Memorandum Agreement") and other Transaction Documents in connection 
with the Project; and 

WEREAS,  after originally signing the October 13, 2003 Amended 
Memorandum Agreement, the Tribe adopted tribaI Resolution 2004-18 establishing the 
Shingle Springs Tribal Gaming Authority ("Authority") and related Ordinance whereby 
the Tribe delegated to the Authority, subject to certain limitations, all governmental and 
proprietary powers and rights of the Tribe over the development, construction, 
operation, promotion and financing of the Project; and, through a Conslent Agreement 
dated June 16, 2004, LKAR consented to the Tribe's assignment to and the Authority's 
assumption of all of the Tribe's rights and responsibilities under the October 13, 2003 
Amended Memorandum Agreement and the other Transaction Documents; and 

WHEREAS, due to indefinite delays in the financing and construction of the 
Project arising fiom litigation commenced by El Dorado County in connection with the 
dedicated interchange from US 50 providing direct access to the Shingle Springs 
Rancheria, the Tribe amended its Ordinance 2004- 1 8 to provide that its delegation to the 
Authority of certain govanmental and proprietary powers and rights of the Tribe over the 
development, construction, operation, promotion and financing of the Project would be 
suspended untiI such date that the Tribal Council activated the Authority by formally 
appointing the Management Board of the Authority; and to provide fbrther that until such 
time the Tribe would retain and reassume all of the Tribe's rights and responsibilities 
under the October 13, 2003 Amended Memorandum Agreement (and other Transaction 
Do cuments); and 

WHEREAS, on April 20, 2007, the Tribal Council activated the Authority by 
appointing the Management Board of the Authority; and the governmental and 
proprietary powers and rights of the Tribe over the development, construction, operation, 
promotion and financing of the Foothill Oaks Casino and the Enterprise, as described in 
Section P of Ordinance 2004-1 8, thereby became the delegated responsibility of the 
Authority; and 

WHEREAS, the Management B o d  of the Authority is the duly recognized 
governing body of the Authority; which possesses the necessary powers to make binding 
and enforceable agreements with third parties in connection with the Project; and 

WHEREAS, pursuant to the t m  of the January 23, 2007 Second Amendment, 
the Tribe agreed that, upon the Authority becoming activated, the Tribe would cause the 
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Authority to (i) approve and execute an amendment to the October 13, 2003 Amended 
Memorandum Agreement (hereinafter referred to as the 'Third Amendment"), (ii) enter 
into an agreement with LKAR reflecting the Tribe's assignment to arid assumption by the 
Authority of the Tribe's rights and responsibilities under the October 13, 2003 Amended 
Memorandum Agreement and other Transaction Documents, in accordance with Section 
1 of Ordinance 2004- I 8 (hereinafter refared to as the "Assignment and Assumption 
Agreement"); and (ii) adopt a resolution of limited waiver related to approval of this 
Third Amendment; and 

WHEREAS, the Authority understands that its agreement to adopt an 
enforceable resolution of limited waiver is a material inducement to LKAR's execution 
of the Third Amendment and the Assignment and Assumption Agreement, and to 
ZKAR continuing to make advances of sums under the Transition Loan, and is a 
condition precedent to any of the respective obligations of the parties under the October 
13,2003 Amended Memorandum Agreement; a d  

WHEREAS, the Authority believes that the development contemplated by the 
October 13, 2003 Amended Memorandum Agreement, is important to the govmance 
and long-term economic development of the Tribe, and desires to hlfiII its obligations 
under the tams  of the October 1 3,2003 Amended Memorandum Agreement, and under 
IGRA to ensure the success of the Project. 

WHEREAS, in connection with the financing and construction of the Project 
and the US 50 dedicated interchange, the Authority and LKAR entered into the 
Assignment and Assumption Agreement and a Third Amendment to the Octoba 13, 
2003 Amended Memorandum Agreement, each dated as of April 20, 2007; since 
signing the Third Amendment dated as of April 20, 2007, the Authority and EKAR 
desire to make certain technical revisions to that agreement before approval by the 
NIGC and such necessary modifications are incorporated into a revised Third 
Amendment dated May 17,2007 which the parties intend to supersede and replace in all 
respects the Third Amendment dated as of ApriI 20,2007. 

NOW THEREFORE, BE IT RESOLVED, 

1. That the capitalized terns used herein and not defined shall have the 
meanings given them in the October 13,2003 Amended Memorandum Agreement, as 
amended. 

2. That the Authority hereby approves and ratifies, and subject to the terms 
and provisions hereof expressly agrees to irrevocably waive its sovereign immunity 
fiomsuit in connection with, the following documents relating to the Project: (i) the 
Third Amendment to the October 13,2003 Amended Memorandum Agreement dated 
as of May 17, 2007 (091 7/07 execution version), (ii) the Assignment and Assumption 
Agreement dated as of April 20, 2007 (Q4/20/07 execution version), and (iii) confirms 
its express approval and ratification of the Tribe's waiver of sovereign immunity in 
connection with the October 13, 2003 Amended Memorandum Agreement and the 
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other Immunity Agreements as desm%ed and defined in tribaI Resolution 2003- 12, 
tribal Resolution 2004-23, and tribal Resolution 2007-04 (colllectively, the "Amended 
Immunity Agreements"). The Authority's waiver of sovereign immunity is for the sole 
and limited purpose of permitting and compelIing arbitration as to my issue or dispute 
under the Amended Immunity Agreements and enforcing any arbitration award or 
judgment arising thereunder, as described herein and as hrther limited by the 
restrictions described herein. 

3. That the Authority consents to be sued in the United States District Court 
for the district in which the Facility is located, the United States Court of Appeals 
having jurisdiction over the applicable District Court, and the United States Supreme 
Court, solely for the purpose of compeIling arbitration or enforcing my arbitration 
award, orders or judgment arising out of the Amended Immunity Agreements. If the 
United States District Court lacks jurisdiction, the Authority consents to be sued in a 
court of competent jurisdiction for the same limited purpose. Subject to the provisions 
of this Resolution, the Authority waives any requirement of exhaustion of tribal 
remedies or abstention doctrine and m y  other law, rule, regulation, resolution or 
interpretation that might otherwise require, as a matter of law or comity, that any suit 
or proceeding be heard first in a tribal forum ancE expressly authorizes any 
governmental authorities having the right and duty under applicable law to take my 
action authorized or ordered by a court having jurisdiction hereunder, provided that at 
all times the liability of the Authority under any judgment shall be aIways Limited 
Recourse as defined herein. 

4. That the Authority agrees and consents that all disputes, controversies or 
claims arising out of or reIating to the Amended Immunity Agreements, or the parties' 
obligations and rights thereunder, shaIl be settled by binding arbitration in accordance 
with the t e r n  set forth in the Amended Immunity Agreements, including without 
limitation, that such arbitration shalI be govaned by the CommerciaZ Arbitration Rules 
of the American Arbitration Association in effect on the date the demand for arbitration 
is made, and the Federal Arbitration Act; except that: (a) the question whether or not a 
dispute is arbitrable under the Amended Immunity Agreements shall be a matter for 
binding arbitration by the arbitrators, such question shalI not be determined by any 
court and, in determining any such arbitration question, a11 doubts shall be resolved in 
favor of arbitrability; and (b) discovery shall be permitted in accordance with the 
Federal Rules of Civil Procedure, subject to supervision as to scope and appropriateness 
by the arbitrators. The Authority further agrees that any arbitration proceeding held in 
connection with the Amended Immunity Agreements may be consolidated with any 
other arbitration proceeding involving LKAR or its Affiliates and any of the Authority's 
Affiliates. 

5. That the Authority's waiver of immunity h r n  suit is specificaITy limited 
to the following actions and judicial remedies: 

(a) Damages. The enforcement of an award of compensatory damages by 
arbitration; provided that the award of any arbitrator and/or court must be Limited 
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Recourse, and no arbitrator or court shall have authority or jurisdiction to order 
execution against any assets or revenues of the Authority except (i) undistributed and 
fbture Net Total Revenues of the Enterprise or any other Tribal Gaming Enterprise; 
fii) any Furnishings and Equipment purchased with Facility Loan or Transition Loan 
proceeds or other purchase money agreements; (iii) undistributed and future Gross 
Total Revenues of the Enterprise (as contemplated by the Dominion Account 
Agreement); and (iv) any Acquired Triial Lands prior to their transfer into trust. 
"Limited Recourse" means that repayment of any advances made under the Facility 
Loan, if made directly by LKAR, the Land Acquisition Loan! and Transition Loan, and 
a11 Iiabilities of the Authority related to the Amended Immunity Agreements and their 
applicabIe documentation, the Facility, or the Enterprise contemplated by the October 
13, 2003 Amended Memorandum Agreement, m d  any related awards, judgments or 
decrees, shall be payable solely out of undistributed and future Net Total Revenues of 
the Enterprise or any other Tribal Gaming Enterprise, and shall be a limited recourse 
obligation of the Authority, with no recourse to Authority assets other than such 
undistributed and future Net Total Revenues and the following: (i) any Furnishings 
and Equipment purchased with Facility Loan or Transition Loan proceeds or other 
purchase money agreements pursuant to the Security Agreement; (ii) the undistributed 
and future Gross Total Revenues of the Enterprise or any other Tribal Gaming 
Enterprise pursuant to the Dominion Account Agreement; and (iii) any Acquired 
Tribal Lands prior to their transfer into trust. In no event shall LKAR, or its ARliates, 
have recourse to (a) the physical property of the Facility (other than Furnishings and 
Equipment subject to the security interest securing the Facility Loan, if made directly 
by LKAR, the Transition Loan or other purchase money agreements); (b) Net Total 
Revenue distributions already made to the Authority or the Tribe in accordance with 
the October 13, 2003 Amended Memorandum Agreement and/or the Dominion 
Account Agreement; (c) assets of the Authority or the Tribe purchased with its Net 
Total Revenue distributions; or (d) any other asset of the Authority or the Tribe (other 
than the mortgage or deed of trust on the Acquired TribaI Lands prior to its transfer 
into trust, and such undistributed md future Net Total Revenues of the Enterprise or 
my other TribaI Gaming Enterprise). In no instance shall any enforcement of any kind 
whatsoever be allowed against any assets of the Authority other than the limited assets 
of the Authority specified herein. 

@) Consents and Avvmvals. The enforcement of a determination by an 
afbitrator that the Authority's consent or approval has been unreasonably withheld 
contrary to the terms of the Amended Immunity Agreements. 

(c) Iniunctive Relief and Specific Performance. The enforcement of a 
determination by an arbitrator that prohibits the Authority fi-om taking any action that 
would prevent the other party from performing its obligations pursuant to the terms of 
the Amended Immwnity Agreements, or that requires the Authority to specifically 
perform any obligation under the Amended Immunity Agreements; provided, 
however, that any injunction against the Authority shall be Limited Recourse; shall not 
mandate, preclude or affect payment of any funds of the Authority other than 
undistributed and future Net Total Revenues of the Enterprise or any other Tribal 
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Gaming Enterprise; and shall not relate to any asset of the Authority other than as 
described above under Paragraph 5(a). The Authority specifically acknowledges and 
agrees that in connection with any arbitration award, order or judgment, the arbitrators 
shall be empowered to take the actions and enforce the judicial remedies described in 
this Paragraph 5 ;  provided however, that althaugh the arbitrators may award damages 
in the event the Tribe, the Authority ox the Tribal Gaming Commission do not comply 
with the award, the arbitrators may not require the Tribe, the Authority or TribaI 
Gaming Commission to take or modify any governmental legislative decision or 
action which the arbitrators have determined has resulted in the dispute between the 
parties and is c~ntrary to a party's rights, liabilities or obligations under the October 
13,2003 Amended Memorandum Agreement, the Facility Note (if the Facility Loan is 
made directly by LKAR), the Land Acquisition Note, the Interim Promissory Note, the 
Operating Note, or any other Transaction Document ("Specific Performance 
Restriction"). Provided further, that: (a) should the arbitrators determine that there has 
been an intentional bad faith violation of a party's rights under any Amended 
Immunity Agreement by the Tribe, the Authority or the Tribal Gaming Commission, 
and if the Tribe, the Authority or the Tribal Gaming Commission do not reverse such 
intentional bad faith violation through governmental legislative decision or action 
within thirty (3 0) days after - the being notified by the arbitrators of such determination, 
then the arbitrators shall 

(d) Action to Compel Arbitration and for Enforcement. An action to 
compel arbitration pursuant to the applicable provisions in the Amended Immunity 
Agreements; or, to the extent not previously set forth above herein, an action seeking 
enforcement of the Amended Immunity Agreements, and to the extent applicable, 
foreclosure of any of the Amended Immunity Agreements. 

6, That the Authority hereby appoints the Chairman and Secretary of its 
Management Board as its agents for service of process under or relating to the 
Amended Immunity Agreements, and agrees that service by hand or by certified mail, 
return receipt requested, shall be effective as service upon the Authority for all 
purposes under or relating to the Amended Immunity Agreements if sewed upon such 
agents. 

7. That the Authority shall execute any documents and do any other 
undertaking as shall from time to time he reasonably required to carry out and make 
effective the terms and provisions of the Amended Immunity Agreements; and that the 
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Chairman and one other official of the Management Board are hereby authorized to 
execute the Amended Immunity Agreements described herein, and the Chairman is 
authorized to deliver the Amended Immunity Agreements and any related documents 
as necessary; and the Management Board approves, adopts and ratifies as properly 
executed the October I 3, 2003 Amended Memorandum Agreement and related 
Transaction Documents of same date, as amended. 

8. That the Authority hereby authorizes: (a) the submission of the Amended 
Immunity Agreements to the NIGC for review and approval, as necessary under 
federal law; (b) the Chairman of the Management Board to provide to the NIGC an 
behalf of the Authority any document ation requested by the NIGC in conjunction with 
its process of reviewing and approving, as necessary, the Amended Immunity 
Agreements, and any other infomation needed to expedite review and approval, and 
(GI the Chairman of the Management Board to act on behalf of the Authority 
concerning the submission to the NIGC of the Amended Irnmunity Agreements. 

8, That this Resolution of Limited Waiver shall take effect immediateIy and 
shall supersede and replace the Authority Resolution 2007-01 adopted by the 
Authority on May 1 1, 2007 in connection with the same matter, which resolution is 
specifically revoked. 

9. That the Authority agrees it wiII take all lawful steps necessary to 
preserve the effective terms of this Resolution of Limited Waiver in the event of fitwe 
changes in its legal status or governance. 

1 0. That the Authority shall not adopt any resolution or take any other action 
that has the effect of impairing any contractual rights of LKAR under any of the 
Amended Immunity Agreements, and any such resolution or adion to the contrary shall 
be void and of no effect; and the Authority agrees and affirms that upon execution and 
delivery of any Amended Immunity Agreements as herein authorized, the document shall 
become a valid and binding obligation of the Authority, enforceable in accordance with 
its terms. 
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CERTIFICATION 

The foregoing resolution was enact by the Management Board ~f the Shingle Springs & i y  -~2OU?,byauafeof Tribal Gaming Authorit on the l_ - ay of 
In Favor, Opposed and -*-- Abst ining; at a duly called meeting at 
P 

which a quorum of the Management Board was present. 

Chairman 

Secretary 
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