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;Dear Chalrwoman Stevens

Thank you for the Opportunlty to allow the Navajo Natlon;-f o

:_}oll“Natlon”) ‘to provide comments. on possible amendments to. theu':n__
.. Commission gaming regulations. ‘I am very pleased w1th the. effortsl.,

,-;1type of training and technical assistance. We suggest tHat" thi
S NIGCH also consider the location of assistance.  As you know ;. ma

"g',Rock Arlzona - We encourage the NIGC to prov1de addltlonal o_._
?;tralnlng so we do not bear the financial burden of travel and mor

. to involve other Indian tribes in the process of rev1s1ng and;ﬁ;
Tcons1der1ng the promulgatlon of National Indian Gamlng Comm1ss1onﬁi_'f'
(“NIGC”) regulatlons _ S

o T am also pleased with the recent: Tralnlng and Technlcalj_j_-
ﬁ ;A551stance -survey distributed. We are a new gaming trlbe with both;'; o
. Class II and Class III gaming and technical training is. critical. = '~

. We have-in fact already submitted our response to the NIGC Traln hg:
~ahd Technlcal Assistance survey to assist you in prlorltlzlng sth

. of the tralnlng occur in locales which are distant from Wlndo

1mportantly, to allow more of our personnel to take advantage ofﬂﬁ'*h

'7=the offerlngs

After rev1ew of the igsues raised in the Notlce of IanIIYtt ;
(“NOI”), the Nation recommends that the- 1ssues ralsed ,elow be}iif
made through the negotlated rule- maklng process When draft g ou

comments, .the premise is for the NIGC to.- avomd 1mpos1ng furt

'uunnecessary .regulatlons on tribes, and -1nstead take ~thi
‘opportunlty to -provide more clarification on those subject: matter

,f “that - the- NIGC ‘has statutory authority to both. promulgate andi
L regulate
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A. . Part 502 - Definition of this Chapter

(1) - Net Revenue

' Net Revenue is defined in the Indian Gaming Regulatory Act
(“IGRA") at 25 U.S.C. § 2703(9). The Nation's first concern or-
‘question, is whether the Commission has the authority to change'

“this definitiomn.. The NOI provides for two new terms. and ..
definitions for the existing term “Net Revenues”. ‘such a -
definitional change seemg problematic as the term “net revenues”, is
already defined with the IGRA at 25 U.S8.C. § 2703(9). We suggest -

that any revisioh to the term and deflnltlon must be cons1stentf

with the terms of the IGRA.

This 1s an. issue that the Nation belleves should be a low;

priority.

(a} Net Revenues - Management:Feet

Aside from the above concern, the Navajo Nation would support

a definition consistent with the generally accepted . accountlng
principles (GAAP). This would certalnly prov1de uniformity and be
good. bus1ness practice. :

(b) Net Revenue - Allowable Uses .

) The Nation does not support the new proposed definition “Cash
flow equals Net . Income plus depreciation minus principal loan
payments ard reserve funding.” The accounting and budgeting by*

tribes are inherent sovereign rights. This proposed definition
violates our tribal sovereignty.

Additionally, we cannot support a change in the definition
that could be used by future Commissions to take action in excess
‘of that granted .to NIGC within the IGRA. We are concerned that -
. future Commissions would seek to use a “Net Revenues - Allowable?f'
' Uses” definition-as an 111eg1t1mate justlflcatlon to audlt tribal ¢+
- government expenditures. It is the Nation’s position that thel'

current deflnltlon provided for in IGRA is adequate

(2)'Management,ContraCt-

The Natlon.does not support the expanded definition identified
within the NOI. ' The NOI 1nqu1res whether the NIGC should con51der;
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- . expanding the definition of ™“management contract” to includé any
contract that pays a fee based on a percentage of gaming revenues.,'
In response, we encourage the NIGC to  review 25 - U.S8.C.
§§ 2710(d) (9) and 2711 (a) which provide the general framework for

the definition of management contract. These sections. state that

“[s]ubject to the approval of the Chairman” Indian trlbes may enter |

into management contracts for the “operation of a Class III gaming
cactivity” 25 U.S.C. §§ 2710(d) (9), 2711{a). The IGRA does not
refer to payment of a percentage of gaming revenues as a
prerequisite to meeting the requirements of the term management
control. The operative ©condition for determining -whether
“management” is occurring is whether third party control over. allr
or part of a gaming operation. If the NIGC determlnes that" it is
necessary to revisit this term and definition, we suggest. ‘that the
definition of “management contract” must be consistent’ w1th the
IGRA and ex1st1ng case law interpreting the same.

As a practlcal matter, if the term “management contract” is
expanded, there will be a direct negative economic impact on tribal
‘gaming operations. If history is any guide, significant addltlonal'
time will elapse before contracts such as slot lease agreements
(assuming they fall within a new deflnltlon of management contract)
will become effectlve, potentially resulting -in .a loss . of
significant revenues for a tribal gaming operation and the Nation.
- Additionally, it is the position of the Nation that the Natlonal
Environmental Policy Act (“NEPA”) will be trlggered each time an
Indian tribe requests that the NIGC approve a management ‘contract,
additional cost and time would be incurred by an Indian trlbe'
during the time the NEPA process is undertaken. If anything we
suggest that as a general matter that the NIGC should beworking
with Indian Country to develop a more efficient regulatory
structure, rather than additional red tape. ' -

Thig is a low priority.

B. Part 514 - Fees
+ Rev181ons to base fees on the gamlng operatlon g fiscal
year

7 The Nation’s “gamlng operatlon” operates on a calendar year,-
so this is not an issue. Therefore, this is a low prlorlty

¢ Defining “gross gaming revenue” con31stent w1th GAAP
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The Nation would support this change. However, this goes to .
the Nation’s concern explained above on the ability of NIGC to
properly amend this term. We feel this should be a low priority,
compared to other issues. S

+ Late payment system in lieu of ‘a Notice of Violatlon
(“NOV”) for submitting fees late

- The Nation fully supports a late payment sgystem, for
submitting late fees. Our recommendation would be a development of
an “interim remedies” process that the NIGC and individual Indiarn
tribes will work through prior to the issuance of a NOV. - The NOV
process should be used for substantial violations of IGRA, such as
operating a gaming facility without a license. . An *“interim
remedies” would be a more efficient use of resources for both the
NIGC and affected Indian tribes/tribal gaming operatlons

our recommendatlon for an “interim remedies” process would be
an issuance of a warning notice provided to the tribe, followed by
a meet and confer process, 1f the outstanding issue has not been
resolved. If not corrected within a reasonable grace period, a fee
would be assessed against the tribe. Certainly, if the non-payment
ig a repeated occurrence or found to be intentional, then a NOV
could be considered. However, we recommend that before initiating
the NOV process, consultation with the Tribe occur. - In other
words, the NOV should be 1ssued if c¢lear the tribe will not
comply, as a last resort.

Additionally, the NOI inquired where fines should be directed.
We would support the direction of those monies for education and
other avenues that met the policy objectives of the IGRA identified
in 25 U.S.C, § 2702.

The Nation’s position is this is a high priority:
c. Part 518 - Self-Regulation of Class II

We strongly encourage the NIGC to revisit 25 C.F.R. § 518
regulations. Although we are new to gaming, the self-regulation of

Class II is something the Natlon would be interested in pursuing,
in the near future.

However, we guestion why there are only two (2) tribes with a
certificate of self-regulation. First of all, the requirements are
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repetitive as to what 1s required to submit in other sections of
the regulations. For example, list of current gaming division
heads, history of gaming operations, list of current regulators,
revenue allocation plans. In addition, the NIGC review appears to

~ 'be repetitive, since the tribal MICS and annual audits contain most

of the information requested. Addltlonally, gome requlrements
listed are beyond what is minimally required in IGRA.

Second, there doesn’'t appear to be any real self- regulatlon
considering all the other requirements set forth in IGRA, such as
licensing, notifications, approval of gaming ordinances and
amendments thereto and enforcement. These are inherently part of
gself-regulation. In the spirit of sgelf- regulation, the only
requirement for subm1381on should be an annual report.

The Nation. would also like to. take this opportunity to
recommend that self-regulation of Class be explored "This would be
more economically feasible for tribes. - '

This would be a high priority for the Nation.

D. . Part 523 - Review and Approval of Existing Ordinances or
Resolutions ' '

The Nation would support éliminating this Part. However, we
would recommend to provide in clarification for subm1551on of
amendments to the tribal gaming ordinance.

This is a low jpriority. Clarification on submission of
amendments to the tribal gaming ordinance, however, would be a high
priority for the Nation. We would recommend this could be a new
section in Part 522. ' : :

E. Management Contracts

These Parts are a low priority for a tribe, provided that the
definition of Management Contract remains consistent with . IGRA.

(1) Part 531 - Collateral-Agreements

We support 1nclud1ng collateral agreements as belng approved,
with management contracts provided that such collateral agreements
- meet the definition of “management contract”. -If those. collateral
agreements do not meet the definition of.“management contract
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then 1t does not appear that the NIGC has clear approval authorltyf :

based in statute.
(2) Part 533 - Approval'of Management Contracts

Assuming that the NIGC is seriously considering an expansion .
of the definition of the term management' contract, we would
encourage the NIGC to engage in additional government to government
consultations with individual Indian tribes to develop coherent .

policy and regulations that are consistent with [settled "

expectations and case law on the igsue.

(3) Part 537 - Backgrounds on Managemént_Contracts

No comment.
F. Proceedings before the Commisgion

¢ CompréhensiVe and Detailed Procédural Rules

This would certainly assist in providing direction for the
tribes in the appeal process. The idea. or recommendation is
supported by the Nation. However, the Nation will certainly want
an opportunity to further comment on any proposed rules the NIGC
may propose. These appeal revisions are conSidered-a_low-priority.

+ Part 519 - Service of Process

The Nation would recommend instead of surface mail,_certified_
mail with return receipt and hand delivery with certification of
receipt. The other delivery options suggested within 25 C.F.R.
§ 519 are uncertain and can be: easily subject to challenge in any
administrative of judicial forum. The Nation would recommend those.
provision be stricken. :

+ Computation of Time

The current time periods, we feel is suff1c1ent Thése are
dec¢isions that must be made quickly. o

" G. MICS & Technical Standards

(1) Part 542 - Class III'Minimum Internal Control Standards =
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The Navajo Nation is concerned w1th potential revisions to-
this area. The issue is whether the NIGC should be concentratlng
its regulatory act1v1t1es upon Class II or acting outside. of. its
statutory powers and stepping into the Class III regulatory regime. -
As the NIGC is aware, the IGRA provides that tribal gaming agencies

are the primary regulators for all gaming on tribal lands. The

NIGC is given limited regulatory oversight over Class II gaming and
the tribal-state compact process provides a mechanism whereby an
individual Indian tribe - and a state can develop an-agreed upon -
regulatory scheme or tribal gaming taking-place_pursuant'to a Class
III tribal-state gaming compact. These principlés are clearly
stated within the IGRA, and confirmed within the CRIT decision. We
guote here from the final sentence of the opinion of the United
States Court of Appeals for the District of Columbia Circuit:
“This leads us back to the opening question - what is.the statutory .
basis empowering the Commission to regulate class. III gaming
operations? Finding none, we affirm.” Colorado River Indian
Tribes v. National Indian Gaming Cbmm1331on, 466 F.3d 134, 140
(D.C. Cir. 20086)-. ' -

With that said, the Nation would not support rescinding this
- Part. The Nation’s compacts adopt the MICS, as do many other
tribés. There are many unforeseen scenarios that arise, such as
renegotlatlons of the compacts.  Thus, the Nation would strongly
oppose recision of the MICS ' '

This would be a low priority for the Nation.

(2) Part 543 - Class II Minimum Internal Control Standards
~and Part 547 - Minimum Technical Standards for Gaming
Equipment Used with the Play of Class II Games

Our comments for both these Parts are the same. The Nation
would support amendments to the Class II MICS. We would recommend
that impacted. tribal gaming regulators have an opportunity to
comment or assist in the revisions of these two Parts, prior to
. public meetlngs - '

This would be a high priority for thé.NatiOn{

‘H. Backgrounds and Licensing

(1) Part 556 - Background Investigatiohs for Licensing
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The Nation would support converting the pllOt program 1nto a
regulatlon Thig is a low prlorlty

(2) Flngerprlntlng for Non- Prlmary Management OfflClalS or
Key Employeesg '

The Nation would not oppose adopting regulations for tribes to
submit fingerprint carde for vendors, consultants and other non-
employees - that have access to the. gaming operations on a -daily
vending basis. However, the Nation would insist this remain at the
option of the tribes.

This is a low priority.

I. Part 559 - Facility License Notifications, - Rénewals, 'and,
Submissions ' - o '

_ The NIGC’'s Gaming Facility regulations are not consistent

‘w1th the NIGC’'s statutory authorlty In light of the CRIT Decision,
we encourage the NIGC to review this regulation in detail for
compliance with the IGRA and the NIGC’s very llmlted regulatory
re5pon51blllt1es related to. Class III gaming.

" More specifically, the Environmental, Public Health and Safety -
(“EPHS”) - certification is beyond NIGC’s authority. The IGRA makes
absolutely no reference to EPHS regulation or certification.  In .
wWilliams v. Lee, tribes are granted with the inherent right to make
its own laws and be governed by them. It is the Nation’s. position
that EPHS certlflcatlon is in direct conflict to tribal soverelgnty'
and overreaches NIGC s statutory authority.

We strongly recommend striking Part 559.5 and those sections
that are in excess of the NIGC’s regulatory authority. This would
be a high priority for the Nation.

J. Sections 571.1 - 571.7 - Inspection and Access

No Comment .

K. Part 573 - Enforcement

The Nation would fully support the NIGC to'éStablish a process
to withdraw a Notice of Violation ("NOV”). Our recommendation
would be that once a Tribe is found to be in compliance the NOV
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should be lifted. If a repeated offense, & time'penalty-could be
added to -the compliance date, such as one (1) year. 8o, upon
compliance the NOV be lifted would then be an automatic occurrence,
it would not be at the discretion of NIGC.

We suggest that this issue should be addressed when the 
Commission is addressing “interim remedles,” dlscussed above This .
would be a medium priority. -

V. Potential New Regulations
A. Tribal Advisory Committee

The Nation opposes creating a regulation for Tribal Advisory
Committee(s}. These are important issues and the Nation would like
to ensure its involvement in these processes. We understand the
practical aspect of this recommendation. However, we found it
beneficial to hear the positions of all tribes whether we agree
with them or not, each one is helpful and has their own unique

experience and insight. We feel it is important for everyone to
participate. ' : : o
B. ~Sole Proprietary Interest Regulations

The Nation opposes a regulation for Scole Proprietary Interest.
A tribe’s ability and right to make business decisions and enter
into contracts are part of each tribe’'s right of gelf-
determination. Any regulations that would potentially: 1nfr1nge on
tribal sovereignty should be avoided at all cost.

If the NIGC has specific concerns about the concept of Sole
Proprietary Interest, we encourage the NIGC to reach out to
individual Indian tribes on a government to government basis to
explore this issue further.

C. Communication pollcy'or regulations identifying when andr
how the NIGC communicates w1th Trlbes :

The Nation feels establlshlng a pollcy or regulatlons for
communication between NIGC and the Tribes 'is unnecessary. ' The
Nation has an internal pollcy on communication with the Federal
Government. We feel this is strictly an internal 1ssue '
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If other tribes feel this is necessary, then the Nation would
recommend this be established as a policy. We feel it does not
rise to the level of a regulation. ' '

D. Buy Indian Act Regulation

This is a federal act. Our response i1s the NIGC is a federal
agency and required to comply with its federal laws, including the

Buy Indian Act. The Nation does not feel it is appropriate to

create a regulation. : _ _ '
VI. Other Regulation

No comment.

In closing,.I would like to thank again this Commission for
this opportunity to provide comments. We look forward to continue
working together on these important changes.

Sincerely,

THE NAVAJO NATION

Ben Shelly, President

xc: Carleen Chino, Executive Director
Navajo Gaming Regulatory Office




