© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 1

NATI ONAL | NDI AN GAM NG COWM SSI ON
REG ONAL TRI BAL CONSULTATI ON

Reporter's Transcript of Proceedi ngs held at
U S Gant Hotel, 326 Broadway, San Diego, California,
comrencing at 9:12 a.m, on Tuesday, January 11, 2011,

before R Denise Marlow, RPR, CLR CSR No. 11631

Job No. NJ303769
Pages 1 - 136

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 2

Tuesday, January 11, 2011; 9:12 A M
San Diego, California

CHAl R\MOVAN STEVENS: To begin, 1'd like to
i ntroduce Chai rnman Dani el Tucker fromthe Sycuan Band of
Kuneyaay | ndians to open our neeting.

CHAI RVAN TUCKER: Good norni ng, everyone.

Wel cone to Sycuan. Good norning, Chai rwoman Stevens,
conm ssioners and staff and fellow tribal |eaders. W
are Sycuan Band of Tribes. Sycuan Band of Kuneyaay
Nation wel comes you to San Di ego, and nore inportantly,
wel cone to the U S. Gant, aboriginal hone to all the
Kuneyaay peopl e.

The NIGC and their staff have a very inportant
role to play in tribal governnent gam ng and the
protection of tribal assets and preservation of tribal
sovereignty. Wiile the relationship between the tribes
and NI GC may not have al ways been perfect in the past, |
am personal |y encouraged by the | eadership of Chairwonman
Stevens, truly a breath of fresh air.

| want to thank you for reaching out to the
tribes and undertaki ng a conprehensive review of all
regul ati ons that the NI GC has adopted pursuant to | GRA
And | ook forward -- we all |look forward to taking the

tribal-NIGC partnership to a new |level in the nonth and
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year to cone.

So we ask our creator for sonme bl essings.

Grand Father, we cone to this day and thank you
for this day of life. W ask that You protect us and
gui de us and nmeke decisions that are very inportant to
us all. What know we do here is very inportant, to
protect what we have, protect our sovereignty, protect
each and every one of us throughout this day. W ask
for that guidance, and we ask that You do help us to
understand what's at stake here. W ask that the
| eadership here in this roomtoday would do the right
thing and wth the NIGC, their |eadership, that we al
wor k together. So we ask for forgiveness for the many
times that we fall short, and we ask that you protect us
and guide us in the manner that is pleasing to You.

And all this we pray in the name of Your son,
Jesus Chri st.

( Amren)

Wel cone to the U.S. Gant.

CHAl RMOVAN STEVENS:  Thank you.

Thank you agai n, Chairnman Tucker.

My nane is Tracie Stevens, and |'m a nenber of
the Tulalip Tribes fromWshington State. And |'mthe
chai rwoman of the National |ndian Gam ng Comm ssion, as

you all know.
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| just want to say welconme. | want to say, wth
deep appreciation, thanks to Sycuan for hosting this
event. W endeavor to use tribal facilities when and
where it's possible, and they have been graci ous hosts
and have been great to work with. So it's a beautiful
facility you have here, and we thank you very much on
behal f of the comm ssion.

I"d also like to take this opportunity to
recogni ze the staff that we have here with us al so.
Commi ssioner Dan Little, he'll be providing a few
comrents here after |I'mfinished. W also have our
regional director Eric -- | think they're all out here
now, but our regional director Eric. W also have sone
field investigators, Frank, and Manny, many of which you
know, and their assistants Angela and Kim So w t hout
their support we woul d not have been able to put this
together. So they're doing an outstanding job, and from
where | cone from it's really inmportant to thank the
peopl e that do the work that help us to do our jobs. So
t hanks to our staff that are here.

I'"d also Iike to recogni ze fornmer comm ssioners.
| bet you-all didn't think I was going to do this.
Former Comm ssioner Norm De Rosiers, right down here;
Liz Homer, don't know where she got off to -- Liz Honmer,

there she is; and Terry Poust. | know she's here as
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well. So we appreciate your attendence on behal f of
t hose you represent.

You know, many of you have probably heard ne
speak in many different conferences as we've devel oped
our strategies that have led us up to today. And | have
shared before, and we've established together as a
comm ssion, four major initiatives that we've identified
and will be working on during our time in office, one,
consultation and rel ationship building. And today's
neeting represents a new day for the NI GC and how we
conduct consultations with tribes on matters that affect
tribes as a whole across the country. Wat we do has a
different effect on all tribes across the country. And
it's beneficial for us to sit together in this open
forumto hear howit affects tribes in different regions
and try to do the best we can for the najority as we
nove forward.

Qur second initiative is technical assistance
and training. And we're exam ning how we can inprove
our services to tribes with regard to that, and there
will be nore to cone in the upcom ng nonths on how we
eval uate and anal yze our current program

Third, and that's the purpose of today's
neeting, is a reqgulatory review, a conprehensive -- as

Chai rman Tucker nentioned, a conprehensive review of
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exi sting regulations or the need for additional or
further regulations. And I'll talk nore about that in a
nmoment .

And the final initiative is agency operations
review. And that's sort of our |look inward at how we
operate as an agency to ensure that we are effectively
and efficiently neeting our obligations under the | aw
and making sure that we're providing as nuch as we can
to tribes.

Much of what we do and what we're doing are
things that we ask that tribes do: Looking at budgets,
| ooki ng at operations, ensuring streamined efforts and,
for us, elimnating redundanci es or duplication or
finding and identifying gaps.

But back to the initiative that we're here for
today, which is reqgulatory review, as | said, this
meeting is the inaugural neeting on this process. And
Lael will talk nore specifically about this notice of
I nqui ry that we published in Novenber. But we use the
notice of inquiry as a nethod to comunication with
tri bes before we take up rule-making. This is a new
step that we've identified as a possible way to neet the
requi renents of the executive order on consultation and
coordination with tribes, Executive Oder 13175, to talk

about the need for regul ations before we actually
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initiate a rul e-maki ng process. That's what this

di scussion and the notice of inquiry is intended to do
In the next several consultations that we will have
after this neeting. W have seven nore that we will do
over the next three or four weeks in different regions
in the country so we can hear fromtribes in different
regions and hear fromthemwhat their priorities are
wWith regard to regulatory revi ew

As | said, thisis a different format, this
group format. And as | said, it provides us an
opportunity to hear how changes affect all tribes and
come up with solutions together.

What | woul d say about today's session is -- and
again, Lael will talk about this -- is that we're
tal ki ng about which regulations in what order
prioritywi se and how do we go about this, not
necessarily a line-by-line drafting session, because
that will cone |later as we devel op a process to address
regul ati ons.

We do have a person, a transcriber down here on
the end. She will ask that anyone who has comments give
their name and who they're with. But this will all be
consi dered as we nove forward and we're done wi th our
initial neetings wth tribes about how to go about this

revi ew.
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So what | would say is that this is just the
begi nning of what we're going to do over the next
several years. And we do have very limted tinme. As
you know, our appointnents are only three years. |'m
six nonths into mne. Stephanie Cochran, vice chair, is
a year into hers. And Dan is eight nonths into his.

And many of you know regul atory review can be a | ong
process, or just the process of rule-making itself. So
we do want to nove forward as quickly as we can but as
t horoughly as we can.

| wll have Lael talk about the NO
specifically, or in review of the NO. But what | want
to say right up front is, you know, we're going to have
a PowerPoint that's just going to review the NO. And
you're not going to sit up here and listen to ne drone
on and on and justify what I'mtrying to do here. Today
Is nmeant for you. Today is neant for the tribes to give
us sone solutions and to give us sone ideas on howto
proceed, tell us what your priorities are for protecting
the industry together.

You know, we'll talk nore about how this process
will go as Lael discusses the notice of inquiry and that
the outcone of this will be a plan. In a few nonths
we'll have a plan that we'll be very transparent about

and say, This is what we've heard fromyou, and this is
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how we' re going to proceed, these regulations, in this
order, through this process. And all of that will be
very transparent, so that's what we want to hear from
fromyou today. W |ook forward to working with
everyone as we nove forward. W believe that the only
way that we can protect this industry is together and in
open di al ogue.

Now, we may not al ways agree on everything, but
I f we do disagree, we'll tell you why, and we're
certainly going to listen to solutions and alternatives.
And that's really all | have to say. | don't -- you-al
don't need to sit and listen to ne tal k about what we've
al ready published. Today is for you.

But before we nove on and have Lael tal k about
the notice of inquiry, I'"mgoing to have Dan Little,
associ ate conm ssioner, provide a few words.

ASSCOCI ATE COWM SSI ONER LI TTLE:  Good nor ni ng,
everyone. |'Il be very brief. WlIlcone you all. Thank
you for com ng today.

This is ny second visit to Southern California.
W were in Rincon |last summer, and | really, you know,
| i ke comi ng out here. |If there's anything that | can
kind of reiterate is that this whole process was created
fromthe comm ssion, things that we've heard fromtriba

| eaders, fromoperators, fromour staff. And these are

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 10

just questions. They're not positions that the
comm ssi on has taken.

| know this is sonething that, you know, we are
not accustoned to on how this conmm ssion operates. So
as we enter this process, please just keep that in mnd.
What you see witten is not the position that the
comm ssion has taken. These are just questions to
stinmul ate some di scussi on.

So just want to thank you all for com ng, and |
really |l ook forward to hearing what everybody has to
say. Thank you.

CHAl RAMOVAN STEVENS: Okay. | will then
I ntroduce Lael Echo-Hawk. She's a nenber of the Pawnee
Nati on out of Cklahoma, and she will be sort of our
traffic control today. She's also the point of contact,
as you'll see in the notice of inquiry, and al so through
t he Power Poi nt .

You know, | know we get a lot of criticism about
Power Poi nts, but they are actually useful, you know, as
a summary and as a rem nder. And we endeavor to change
how we do Power Points. And she'll be handling
Power Poi nt today to discuss, and as | said, she'll be
doing traffic control to solicit coments and keep the
conversati on goi ng.

So, Lael ?
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M5. ECHO HAWK: Good norning. | just wanted to
al so introduce nyself, Lael Echo-hawk. |'ma nenber the
Ki t kehaki Band of the Pawnee Nation of Oklahoma. |'m an

attorney, fornmerly worked at the Tulalip Tribes for 6
1/ 2 years, where | was also tasked with sonme mmjor
revisions of the tribal code. So this is a famliar
process to ne except that I'mdoing it for the federal
governnment, which is very unfamliar for ne. So as we
nove forward, this is going to be a | earni ng experience
for everybody. But |I'mexcited, and |I'mvery grateful
for the opportunity that | have been given to help sort
of spearhead this process. Having sat on the other side
of the table for the past 6 1/2 years, | knowthat it is
a process, and | know that it's one that | personally
had sonme thoughts about when | was working for a tri be.
And |' m hopeful that the process that we cone up with
today and into the future is going to be one that we
truly can have tribal input and we truly can hear what
the tribes have to say and go forward based on our

rel ati onshi ps and worki ng toget her coll aboratively.

So this is ny contact information. You guys
will see ne at all of these and in D.C. anytinme you're
there. Please don't hesitate to reach out to us. You
can reach me at that e-mail, but when it cones to

regul ation review, all the e-nmails go here to this
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e-mai | Web address.

So why requl atory review? Aside from being one
of the initiatives of the comm ssion, we knew comng in
that there were a nunber of regulations, and we heard --
as the conm ssion was out this sumrer doing their
consultation, we heard that regulatory review was sorely
needed and that we needed to take a new | ook at what was
happening in the regs. |GRA provides that the NIGC, the
comm ssion, enact and revise, anmend the regul ations and
i nplenent I1GRA. And so this is why we're doing it now.

We al so have a process in the federal governnent
ki nd of governed by the -- this executive order here,
12866, and the Regulatory Flexibility Act that requires
all agencies to submit a sem annual regulatory review.
So that happens in April, and then in Septenber we send
it in. So April is the date that we're shooting for
It's what we're required to do by the executive order of
the Regulatory Flexibility Act. So that's why we sent
the notice out in Novenber, and our deadline for us and
for you to know what our planis will be in April.

But before we did this, before we went about
setting this agenda, we were very, very concerned and
we're very -- you know, as Chairwoman Stevens has said
over and over again, that consultation for this

comm ssion is very, very inportant and that we want to
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hear what tribes have to say, and we want to hear what
you have to say about sonething as inportant as

regul atory revision. W want to hear what your thoughts
are on how to go forward with that before we actually
begi n doi ng revisions of our own.

In the past this agency, |ike nmany other
agencies that deal with tribes, and not just tribes, but
| ot s of agencies sinply send out a notice of a proposed
rul e-making. And before we did that, we wanted to reach
out to tribes. W wanted to really nmake the spirit and
t he mandate President Cbanma has given to federal
agenci es when dealing with tribes to consult, to engage
i n regular, nmeaningful consultation and coll aboration.
So this is our attenpt at that and to -- hopefully it's
sonething that's new and that it is really neaningful.

The executive order, the section in the
executive order that was really sort of inpactful to us
in the agency was this No. (O (3) here that, in
determ ni ng whether to establish federal standards, that
we consult with tribal officials as to the need for
those standards and any alternatives to them so that's
what we're doing today. This is what we're doing.

We're checking with you before we begin creating sone
new federal standards. W want to hear if you have

alternatives in mnd, but that's really what this notice
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of inquiry process is about.

So what is a notice of inquiry? And | know I'm
nmoving quickly, but if I'mtalking too fast, raise your
hand, and I'Il slow down. But |I don't want to be up
here bl abbing at you. W really want to hear from
tribes. So I'mgoing to nove through this fairly
qui ckly.

A notice of inquiry is a tool that is used in
many ot her agencies. The FCC, the copyright office,

Li brary of Congress, they send out those notices of
inquiry to their constituents and to the industry and
say, Hey, we're thinking about or we've heard that there
are sone concerns in a particular regulation or policy.
Here's what we hear. What do you think about that? And
it's trying to solicit input before a rule is drafted,
before a policy is changed. And so that's what we're
doing. That's what this is all about.

And | know the notice of inquiry process is new.
|'ve never seen it used before in any agency that deals
wth tribes. But | think it's a really good way of
reachi ng out before we begin to change policy based on,
you know, maybe our limted scope being in the federal
agency. Tribes have a nmuch -- you have a different
pi cture than we do, and we want to hear what your

perceptions are before we begin creating policy.

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 15

So our notice of inquiry asks three questions:
What, when, and how? So the what is what regul ations.
What regul ati ons need addressed? You know, we've heard,
and you'll see as we nove further into this, we've heard
a nunber of different regulations. W nay have m ssed
somet hing. W may have incl uded sonething that we heard
that doesn't really need to be addressed. But that's
what we're asking. What regul ations do we need to be
| ooki ng at, and then what? So what is the order of
priority where -- what regul ations are sort of pressing
and need to be addressed i medi ately? What are sone of
these sort of lower-level priority regulations that need
to be addressed but still need to be | ooked at, and then
how?

One of the criticisns that we've heard and
critiqued is that the tribal advisory commttee process
has not been very successful in the past couple years.
And so is that a process that we use? Do we use
negotiated ** rule-making? Do we jut sinply put forward
a notice of proposed rul e-making and go forward with
witten comments? W don't have an answer for that.
W're looking for tribes to give us sone gui dance on how
we go about making regulation revisions. So those are
the three primary questions that we ask in a notice of

i nquiry: \Wat regul ations, what priority, and then how
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do we go about doing it?

So we've had eight consultations. |'m not going
to read through all these, but suffice to say for the
next four weeks we'll be very, very busy traveling
around. And the point of this was that we wanted to
come out into Indian ** Country. W wanted to cone and
neet you where you're at, put the burden of the travel
on us, and really go into each regi on and hear what your
t houghts are. So if you can participate at this one and
you can cone to D.C. as well, we'd love to see you, but
that was the idea behind this little dog and pony show.
We're on for the next four weeks.

So the NO was published Novenber 18th. Comment
period closes on February 12th. You can submt your
comrents to that reg.review@gc.gov e-mail. You can
give us a packet like |I received from San Manuel today.
If you want to see a good exanple of sonme comrents that
were given recently, if you go to the Wb site and you
click the button that says "tribal consultation," it
wll say "2010, 2011 reg review." 1f you click on that,
that Wb site is going to have everything associ at ed

wWith this process on there. Every comment we receive

will be on there. Al these transcripts of these
neetings will be posted online. Any executive summaries
we do will be posted online. W want to be as open and
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as accountable and as transparent to you as we can. So
you can dig through that Wb site. | inagine it's going
to get significantly larger, but San Manuel, the gam ng
comm ssion has provided sonme comments, and they did --
the format that they used was very hel pful for us
because it does say, you know, these regulations, this
is a priority level. And then they did talk about what
the process that they thought. So if you want to see
sort of an exanple, if you're kind of curious on how
this mght | ook when you conment, that's posted on the
Wb site.

So say it one tine, say it twice, say it a
hundred tines. These are suggestions only. Wat is
i ncluded in the notice of inquiry, which you shoul d have
all had a copy of on these desks, the conm ssion has
taken no position, suggestions only, on which
regul ati ons should be revised. It's very inportant,
sonet hi ng we shoul d tal k about when we have our
| eadershi p neetings at the conm ssion. But these are
t hings that we have heard. But there's absolutely
nothing set in stone. W want to hear fromyou and set
an agenda based on tribal concerns, industry concerns,
regul atory concerns fromour side and try to be as
denocratic as possible while getting the nbst done. W

really have a short period of tine, and this process can
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take a while. So we want to make sure that we get as
much done and as nuch neani ngful work and i nportant work
done as possi bl e.

So qui ckly, you guys have the PowerPoint to al so
follow along in the notice of inquiry. Section 4 sort
of went through the concerns that we've heard when we
were on the previous consultation over the sumrer.
Section 502, there were a couple definitions that we
t hought m ght need | ooking at: Fees, cal endar year
versus fiscal year, GAAP definitions, |ate paynent
systemfor |late fee submttals in |ieu of enforcenent
action. Again, these are just suggestions, and so kind
of beef up that particular regulation.

You know, one of the other things that we heard
about the net revenue section was that we m ght need to
address the bulletin that we submt, gam ng revenue
bulletin. So we'd like to hear coments fromthe tribes
as to whether or not that's sonething they would like to
see us work on during this process.

Self regulation, we've heard a | ot about the
self regulation reg. Just about every tine | talk to
sonmeone about regul ati on, sonebody says sonet hi ng about
this regq. And so we're interested in hearing what you
have to say about the use of it, howit can -- or if it

needs to be nade better.
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This Part 523, it seens |ike we've heard that
iIt's not -- no | onger needed.

531, we've got managenent -- sone significant
comments were nmade about managenent contracts and
collateral agreenments having to do with sole proprietary
i nterest concerns that have been circul ati ng around
I ndian Country for sone tine now So these issues are
i ncluded in that section as well.

Background information for ** Class 2 and **

Cl ass 3.

Anot her issue that's conme up i s proceedi ngs
before the conmssion. |I'man attorney. | like to know
what the process is. And | know that in that particul ar
** reg it's not laid out with nuch specificity. So if
that's sonething that concerns you and your tri bal
governnent, then please comment on that as well.

M CS and technical standards, Cass 2, Cass 3,
| understand there's a neeting following this neeting
that will address that. But, of course, this has been
the raging issue on Indian Country and one of the things
that | was doing for about four years before | cane to
D.C. What do we do with Cass 2 MCS? Wat do we do
with the current draft of the Cass 2 MCS?

Techni cal standards and regul ati ons, we have

al ready heard they need updated. So we need to hear
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fromyou on that. That's a mjor issue.

The pil ot program for background investigations,
do we need to formalize that into a regul ati on?

Fi ngerprinting of nonprimary managenent officials, key
enpl oyees just would be an option for tribes. Soneone
sent that in and wanted to include it.

We've heard quite a bit about the facility
| i cense regulation. So if you have concerns about that,
that's al so sonething that we have been hearing.

| nspection and access to records at offsite
| ocations, we've heard concerns that tribes, even tribal
governnents, seeking to get, say, sonme information from
t heir managenent conpany and NIGC s ability to subpoena
information fromthose third-party | ocati ons.

Enf orcenent, whether or not the chair should
have the authority or the discretion to wthdraw an NOV
once it's been issued.

So those are the issues that we have heard that
just had to to with the current regulations that we have
t oday.

Potential new regul ati ons, we've heard a nunber
of suggestions on those too. Do we fornmalize a process
for how we revise regul ations, how we set up a triba
advisory commttee? O, you know, how do we select the

menbers? So this is sonmething that we're very, very
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interested in hearing. W want to include tribes as
much as possible. How do we do it? Does it need a
regul ation? W do want to hear fromtribes on that.

Sole proprietary interest, this is kind of a
comon thing these days, at least in our offices. W've
had numerous tribes comng to us with this issue, and so
the question canme up: Do we have a regulation then to
identify when in the NIGC, when under IGRA is the sole
proprietary interest provision violated, and then to
provide an option for tribes at their discretion if a
tribe wants to submt their information to us, and then
we woul d make a determ nati on.

| nportant here to note that this wouldn't be
sonmet hing the NI GC woul d just go out and do, but it
woul d be sonething that tribes would bring to the N GC
W do want to hear about this. It is sonething that we
tal k about regularly in the offices.

Communi cation policy, this has been a topic of
concern for us. How do we communicate with you? Do we
have t hese kind of sessions? Do we have individual
neetings? What is our process?

You know, sonetinmes this is a very fornmal
setting. This is a governnent-to-governnent
consultation. But there are tinmes when, you know, we

have a field investigator talking to, you know, another
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i nspector at the TGRA. How do we do that? How do we
make sure you get all the information that you need and
that we have all the information that we need, formally
and informally? And it is a process. |'ve heard from
comm ssioners, and |'ve heard fromtribal |eaders, you
know, sort of, well, the governnent office got your

| etter, but we didn't get your letter, so we didn't
know. How do we do this so that we're comuni cati ng
wel | and comuni cating often and that everyone has the
i nformati on that they need as we nove forward?

Buy Indian Act, heard a |lot about this. | know
there's the initiative, buy Indian initiatives in the
tribal gamng industry, but this would require the NI GC
give preference to qualified Indian-owned busi nesses
when purchasi ng goods or services. Kind of |ike what
we're trying to do here, wanted to nmake sure that as we
go forward, we're at tribally-owned facilities, but that
goes down into the agency as we're procuring things.

Once again, these are suggestions only. The
conm ssi on has taken no position, and we won't take a
position until we hear fromyou. And it's that this
is -- we do want to hear suggestions, and we want to
make sure that we're being as neutral as possible until
we gather all that informati on and we can nmake an

I nformed deci sion on where we need to go from here.
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So we talked a little bit about this, what we're
doing to revise the regul ations, by what nethod. One of
the things we tal ked about is, you know, we know about
the MCS and Cass 2, Cass 3 technical standards and
those issues. W know that it's sonething that is out
there, and it needs to be addressed sonehow. But we
don't want to get bogged down in that process and
negl ect the other things that need to happen. And so do
we have parallel tracks?

I"mfiguring that 1"mgoing to end up on the
road quite a bit over the next 2 1/2 years. But our
commtnent to you, nmy commtnent to you, is that we'll
work as hard as we can to get as nuch done over the next
2 1/ 2 years, and whatever that takes. |If | give up ny
apartnment and end up sleeping in hotels for the next 2
1/2 years, we'll do it because there's a |lot of work
t hat needs to be done.

So once again, back to the executive order,
there's another position in there that we really I|ike
and | think will be helpful to tribes as we nove
forward. Section 3(c)(2) says, "Wien undertaking to
formul ate and i npl enent policies that have tri bal
I nplications, agencies shall, where possible, defer to
Indian tribes to establish standards.” So this is your

opportunity to provide us alternatives, to establish
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t hose standards. And we have an obligation under this
executive order and President Cbama's mandate to | ook at
t hose standards and to, when possible, defer to tribes.
So please don't forget this provision. |It's inportant
to us, and it's inportant to you.

Comment period closes February 12th. It's an
86-day comment period. Al witten comments and the
consultations transcripts are going to be posted on the
Wb site. Once again, there's a new button on the Wb
site. It says "Tribal Consultations.” |[If you click on
that, it says "Regulation Review 2011." And all the
i nformation that pertains to this process will be posted
on there. Anything we receive will be posted on there:

The federal register notices, the press rel eases,

everything. Al of our agency material will be online.
| anticipate we'll put this PowerPoint on there as well
so people can see what we're doing as we go along -- as

we' re going through these consultations

Comments can be sent by e-mail to
reg.revi ew@igc.gov. You can also hand themto ne. You
can mail themto us. You can FedEx themto us. You can
Pony Express them whatever you need to do to get them
to us. And then they will all be -- anything that we
recei ve, once again, wll be posted on the Wb site.

This is a conmtnent by the conm ssion. Every
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comment received will be reviewed and considered. W're
going to | ook at everything that you send us. The
regul atory review agenda will be acconpanied with an
expl anation for how we set that agenda, why deci sions
were nmade that were nade to go forward with one
regul ati on and naybe not another. W anticipate -- |
mean, we're trying to do the right thing. But if there
are disagreenents in what the tribes -- what their
suggestion was, and we didn't go with that, we'l]l
explain why. You'll know what our thought process was
and that this decision-naking process is going to be as
transparent as possible. Contact nme. Contact the
comm ssion. W look forward to speaking with you about
this as we nove forward.

So the agenda will be finalized in April of
2011, and then the substantive work begins. Then we
begin line by |ine anendi ng regul ati ons and goi ng
t hrough that process. That's really going to be the
bul k of the work. But once we get this agenda set, we
can go forward and really begin making those changes.

So logistics, there's one seat here, and there's
a seat back there, | guess, looks like, on the table.
If there's tribal |leaders in the roomand you would Iike
to sit at the table, please cone take these seats. W

are going to take a break in a mnute, and, you know, we
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can kind of reset. There's a m crophone back in the

| eft-hand corner here. |If you're at the table, we need
you to press the m crophone button on so the red |ight
is on. Only three * mcs can be on at the sanme tine,

t hough. So just be aware of that as you' re making your
conment s.

Pl ease speak into the ** mc. W need you to
state your nane and what tribe you belong to or what
organi zati on you represent if you're an attorney. But
because we're recording and transcribing all of this, we
do need that information. And at sonme point | may have
to * waive you down and be |ike, Could you pl ease
restate your nane? Qur lovely transcriber up here is
going to be very diligent about trying to |isten and
remenber, but she has a ot of work to do, and so we're
we really need that for the record.

So are there any questions yet?

Good. Ckay. Well, with that, |I'm done talking.
And we'd Il ove to hear fromyou. W do want this to be a
di al ogue. Chai rwoman Stevens and Comm ssioner Little
are not going to sit back there silently -- well, Dan
definitely won't sit back, but we do want this to be a
di al ogue. And the conversation, keep in mnd we are
recording it and it is being transcribed, and so we

m ght need to sl ow down at places. But as nmuch as
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possi bl e, we want to have a conversation.

And so with that, thank you very nuch for your
attention. |f you need anything, if you need copies of
docunents or anything, then we're here to help you,
nyself, Frank, Eric. Please |let us know.

CHAI R\MOVAN STEVENS: Thank you, Lael.

And |'Il have Lael be traffic control because
it's hard to see everybody. So, you know, for conments
we'll try to make sure and not be disrespectful, but
we're going to try to be able to see if sonebody has a
comrent, try to get to everybody.

CHAl RVAN SM TH: Good norning. M nane is
Robert Smith. [|'mchairman of the Pala Band of Luiseno
Indians. |1'd like to thank you for doing this
consultation and follow ng through with the executive
or der.

|"d first like to say | think the MCS is good.
That's why we have anended our ordinance in Pala. It's
good for tribe to establish this good industry standard.
It's al so good for the patrons and the integrity of the
game. So again, | look forward, ny staff | ooks forward
to working with the conm ssioners and step by step to
make this thing work for everybody.

Thank you.

CHAIl RWOVAN STEVENS:  Yes, sir.
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CHAl RVAN LOVBARDI : M chael Lonbardi, chairman
of the Augustine Desert Cahuilla Band Gam ng Conm ssi on.
W would I'i ke to endorse the comments of Chairnman Robert
Smth regarding the MCS. The MCS has been a bl essing
to California tribes in terns of structuring and
devel opi ng our tribal gam ng conm ssions. However, we
do have a tribal-state conpact with the State of
California, and we're hoping that today sone of the
di scussion will allow us to educate the conmm ssion nore
fully on the unique situation in California where we
have literally adopted as a statew de regul ation a
uniformmnimuminternal control standard regul ation.
Took us two years and a |l ot of fur flying. But today
your May 2003 version of the mninuminternal contro
standard is the guide and regul atory docunent in the
State of California. And there is confusion about the
role of the National Indian Gam ng Commi ssion in areas
of enforcenment issue. |Its notices of violation is an
exanple. So we've got a double |layer of regulation in
California.

W'd like to tal k about clarification,
particularly in view of the CRIT decision and the recent
decision of the * Ninth Crcuit Court of Appeals
regarding Rincon. |t creates problens and confusion for

our tribal governnents as to exactly who has the
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authority to issue a notice of violation in reference to
a M CS.

Wth that said, the MCS has been, as Chairman
Smth said, a blessing to the tribes. But it is a
t wo- edge sword. And our viewis that the relationship
bet ween our tribe and the state should prevail in the
area of enforcenent of mninuminternal control standard
| ssues and that the National Indian Gam ng Conm ssion's
rol e shoul d be advisory.

| f you publish another MCS, we woul d hope that
it would be in the formof a bulletin. The tribes would
be at their discretion to adopt, because our primary
oversight regulatory relationship in our tribal-state
conpact is with the State of California in reference to
the operation of Class 3 gamng activities. So we're
hopi ng to have sone di scussion on that topic as well
t oday.

Thank you.

CHAl RAMOMAN STEVENS: Can | ask you a question?
Chai rman Lonbardi ? You nentioned the May 2003
standards. That was several years ago, at a tine when |
bel i eve there was no separation between C ass 2 and
Cass 3 in terns of the mnimuminternal control
standards. They've now -- when you' re tal king about

M CS, are you talking about Class 3 with regard to the
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state?

CHAl RVAN LOVMBARDI :  Yes. Actually that's a --
Chai rwoman, that's an interesting question. And | don't
speak for any of the other tribes, but it is our
position that the State of California actually has no
regul atory authority over Class 2 ganming in the state of
California. Rather, that is the proper function of the
Tribal Gam ng Commi ssion. Nothing that |I've read on ny
opi ni on ever conferred authority to the State of
California to regulate Class 2 ganm ng on reservations.
It was only Class 3 gamng. So that's the interesting
part of this * conundrum if you wll, is our
relationship with you is primarily in the area of your
regul ating dass 2 gam ng and our oversight role. And
the regulation of Cass 3 gam ng would be the bailiw ck
of the state. At least that's how | understand it. And
we' ve got sone brilliant | egal mnds here that can *
elucidate that further. But if there's sone way that we
can avoid creating unnecessary confusion as to which
regul atory agency has authority in California, that
woul d make the future ever so nuch easier for our tribal
| eaders. | hope that answered your questi on.

CHAl RAMOMAN STEVENS: Yeah. | just wanted to
clarify when you say MCS, you know the difference

between Il and IIl, and at one point in tine as you were
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referencing May 2003, before they were split apart into
two separate docunents. As many of you know, the Il
standards went into effect or were published and wll be
effective next Cctober unless we hear otherw se. And

al so the Cass 3 went through a tribal advisory
comrittee that has a pending draft that we put on hold
while we go through this process. So | just wanted to
clarify between Il and IIl and what you would like to
have done in terns of their separation, their being

t oget her, because you're not the only -- California's
not the only state with reference to Nl GC standards that
were in place years ago. And that sort of changes the
gane.

CHAI RMAN LOVBARDI: I n the case of Augusti ne,
which | think is conmpn in California, we were nost
relieved that the decision was nmade for the National
I ndi an Gam ng Commi ssion to not add definition or
classification regul ati ons because the plain | anguage of
the I ndian Gam ng Regul atory Act necessitated that you
not do that. But the technical standards have been very
hel pful. Qur tribe has adopted those technica
standards, and today we operate both Class 3 and C ass 2
ganes on our floor based on our gam ng conmi ssion's
determ nation that those ganes, in fact, are C ass 2.

And so there is a division, and we don't think that
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there's a necessity for any nore Cass 2 regulations, to
be quite frank about it. [It's working quite well.

And | just want to add that this was an issue in
California |last year. The Sycuan Band conducted the
first ever public hearing of a tribal gam ng commi ssion
to address this gquestion and took copi ous anounts of
expert testinony. Based on that, our tribe used their
Class 2 regulation that clearly elucidates the steps the
Tribal Gam ng Comm ssion nust take when naking a
determ nation as to whether a gane is Cass 2 and can be
| i censed for operation on our floors as such.

The State of California doesn't like it. They
woul d like to have that authority. But the |aw doesn't
give it tothem So it is -- not being a |lawer, it is
difficult to parcel this. But these are sone of the
conpl ex issues that | think that we're trying, and
there's 59 tribes engaged in gamng in the state of
California. There's 110 tribes in the state. Those
tribes that don't have gam ng benefit from gam ng
t hrough the revenue sharing trust fund. So everybody
sitting at this table has an interest in the resolution
of these questions. And we are all comng at it from
slightly different perspectives. That's the California
way .

CHAl RAMOVAN STEVENS:  Yes?
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MR, POALESS: M nane is Mark Powess. |'mthe
gam ng conm ssion director for the Big Sandy Band of
Western Mono Indians here in California. And | would
li ke to say good norning to you and the fellow
comm ssioner sitting there, and I'd like to thank the
Syquan Band for hosting this neeting here, and I
appreciate that. 1'd also like to extend greetings to
the fellow tribes that are here.

What I'd Iike to do, as nmuch as we're tal king
about the Cass 3, our MCS technical standards and
m nimal internal control standards, I'd like to make a
few comments with regards to that.

This particular area is a primary concern for
Big Sandy. As you are aware, being located in
California, the federal MCS has becone an issue with
regard to the tribal -state conpact associ ation
regul ation referred to in CGCC8 that we're dealing with
here in California. As you nay al so be aware, the state
regul ati on provi des a process whereby tribes can opt for
the NIGC to be the audit oversight entity in regard to
the M CS.

Not all tribes agree with the process or CGCC8.
We are of the opinion that Cass 3 remains a
tribal -state conpact issue. O course, Big Sandy

recogni zes that internal control standards are extrenely
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i nportant to the Indian gamng industry due to its

I ntent to provide obvious protection of tribal assets as
well as providing for the integrity of the tribe's

gam ng operation. In addition, Big Sandy al so
recogni zes that there needs to be consistency in the
audi ting process of internal control standards in Indian
gam ng.

Experi ence has shown that many tribes that offer
Cl ass 3 gam ng have used the NIGC bulletins as a clear
direction to follow certain guidelines and have used
said bulletins as primry guidelines for the purposes of
regul ating Indian gam ng. Big Sandy believes that the
tribes that offer gamng are just as technically
knowl edgeabl e and professional as nbst nongani ng
comrercial gamng entities are and are very aware that
If they do not institute their own tribal internal
control standards, that they would be, in effect,
"shooting thenselves in the foot" and "killing the
gol den goose."

Big Sandy | ooks to industry standards in the
gamng area, and if it does not have the expertise or
technical ability in various gamng areas, it retains
soneone or sone entity to carry out what is needed to
protect its gamng for its tribal nmenbership. It is Big

Sandy's belief that nost of the other tribes performthe
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same due diligence in relation to follow ng and
Instituting the industry standards and gui del i nes,
whet her or not a regulation requires it.

Should Part 542 Class 3 MCS be elimnated and
replaced with guidelines, it is Big Sandy's opinion that
the tribes will continue to institute industry standard
internal control areas of Class 3. Also to those tribes
who have incorporated 542 Class 3 MCS in their
ordinance or it is part of their conpact, there may be
resulting chal l enges, but we believe that nost tribes
have appropriate internal control standards in place and
that the internal control guidelines would be used to
suppl enent what is in previously adopted ordi nances.

Based upon the above expl anation, Big Sandy
believes that Cass 3 MCS shoul d be devel oped by a
tribal advisory group process because of the ongoing
changes in the gam ng industry and the differences in
tribal gam ng operations and the inportance of
considering tribal experiences in any guidelines issued.
More inportantly, Big Sandy woul d recommend that said
i nternal control standards be issued as guidelines and
that they would be provided to the tribes in a bulletin
format and be updated on a regul ar basis and issued as
gui delines. Technol ogy is changing so quickly that

governmental notice and rul e-maki ng process is not only
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too slow to keep up with said changes but may prove to
be nore costly in the long run. Therefore, Big Sandy
recommends that Cass 3 MCS issues should be consi dered
one of the top four areas to have NI GC regul atory

revi ew.

Thank you.

CHAl R\MOVAN STEVENS:  Thank you, sir.

CHAI RVAN MAZZETTI: Good norning. M nane is Bo
Mazzetti, chairman of the Ri ncon Band Lui seno Indians.
|"d like to also thank our fine friends from Sycuan for
their hosting this neeting, and you fol ks for com ng
this distance. W appreciate it.

| would like to turn this over at this time to
our attorney general, M. Scott Crowell, tribal attorney
general, to provide our position on the issues.

Thank you.

MR. CROWNELL: Thank you. And, you know, again,
t hanks for this opportunity.

| want to point out how nmuch you have Ri ncon's
attention here today. In addition to Chairman Mazzetti,
Council man Steve Stallings and Council man Kennet h Kol b
are in the audience. | don't know if Stephanie
Spence --

CHAI RMVAN MAZZETTI: Yes, she is. The full

council is present.
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MR,  CROWAELL: The full council is present? The
full commssion is present. Chairman Delisle Calac, Don
Cal ac, and Lorie * Bergnman, our conm sSion executive
director * Les Stanley is also here. And | believe our
general manager, * Janet Beronio is here. So we have
your attention.

You know, thank you for the opportunity to
address the NIGC on the inportant issues identified in
t he published notice of inquiry. As Bo stated, I'm
Scott Crowell. [|I'mhere today on behalf of the Ri ncon
Band, which |I've had the privilege of representing and
t he honor of representing for nore than 15 years.

My conments today are prelimnary. | say
“prelimnary" because, frankly, the notice of inquiry
covers such a large swath of issues, that we are not yet
prepared to answer many of the specific questions,
al t hough our remarks today will address several of them

| have to change glasses. |'magetting old.

Ri ncon will observe and listen to the
consul tation sessions such that we will then submt a
nore detailed witten response at a | ater date and
per haps submt additional conments at a | ater
consul tation session. | will focus ny comments today on
four priority issues, which the R ncon Band hopes t hat

you take into consideration. And you'll see that we
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have differing views already. | wll spend nost of ny
time, by far, on Priority No. 1 because it is the
overarching concern of the Rincon Band.

Priority No. 1 is adhere to the |limts of the
Nl GC statutory authority as set out in IGRA and is
articulated by the several court decisions in CRIT
versus N GC.

| want to put this in sonme historical context.
The tribes have had their issues with the original N GC
chai rman Ant hony Hope. He was certainly hostile to the
tribes, and the present opportunity to revisit the
definition regul ati ons promul gated by the Hope
comm ssion i s wel cone and overdue. But Anthony Hope got
one key principle correct which all subsequent
comm ssions, wth the exception possibly of the Mnteau
comm ssi on, got wong and which the Hogan commi ssi ons
got seriously wong. The regulation of Cass 3 gam ng
is to be governed by the conpact agreenents reached
between tribal and state governnents at the negotiation
table. It is not the province of the NIGC. The Hogan
comm ssions took a product of the NCAI/N GA task force,
whi ch was inspired by the tribe's self-governing desire
to pursue the goal of self-regulation and to share
resources and i nformation anongst tribes. And then he

converted those into NI GC nmandatory regul ations with the

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 39

ever-present threat of severe enforcenent action in the
formof large fines and closure orders. Tribes warned
M. Hogan at the tinme that he was exceeding his
statutory authority. He did it anyway. Wile inploring
wWith tribes to refrain from suing over the regul ations,
he stated that this would be the outer boundaries of
Nl GC s encroachnent into Class 3 gamng. CRIT sued the
NIl GC, and Rincon weighed in as am cus beginning with the
initial decision with the admnistrative | aw judge,
along with the growi ng nunber of tribes at the District
Court, and ultimately N GA weighed in before the D C
Appeal s Court. It was ny honor to co-author the N GA
am cus brief along with Frank Lawence of the Holland &
Knight firm

At every level of the litigation -- the ALG the
Federal District Court, and ultimately the D.C. Court of
Appeal s -- concluded that | GRA was straightforward in
defining the paraneters of NIGC authority, and that did
not include Cass 3 gam ng. The Hogan comm ssion was so
frustrated with the bright Iine drawn by the appeal s
court, it filed a notion for reconsideration alleging
that NIGC could still assunme the authority through other
means, such as approval of gam ng ordi nances and
I ncorporation into tribal-state conpacts and possibly

ot her avenues; notion for reconsideration deni ed.
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Despite the cl ear decision, the Hogan comm ssi ons
continued an illegal agenda, thus circunventing the
decisions and direction of the federal courts. This

I ncl udes the present practice of pronulgating Cass 3
M CS anyway, al beit as a voluntary suggestion, approving
ordi nances that fiat regulatory authority to the NI GC
that is not based in the statute, and using tribal fees
paid to NIl GC for unauthorized and inproper purposes
relating to the voluntary conpliance of ass 3 MCS
Hogan promi sed that his intrusion into Class 3

regul ation would end with the MCS, only to take two
unsuccessful stabs and then a third successful
encroachnment with a new regul ation that places NIGC in
the position to second-guess tribal governnent al

deci sions regarding health, safety, and welfare and
enpowering the NIGC to conpel tribes to change their
laws to neet NIGC s unqualified, paternalistic, and
arbitrary standards. These regul ations go far beyond
NIl GC authority under | GRA and far beyond the direction
and deci sions of the federal courts.

For mer Chai rman Hogan di sm ssed the tribes'
fears, suggesting that except in extrene circunstances,
as long as he was chairman, the NIGC would not actually
use the self-appointed authority to conpel tribes to

adopt or amend laws in a laundry |ist of areas:
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Enmer gency preparedness -- accidents, injuries, nedical
energenci es, natural and other disasters, fire, and
security threats -- construction, naintenance and
operations, drinking water and food, hazardous
materials, sanitation, waste disposal. Now, that sounds
hauntingly famliar to his statenments that N GC woul d
not aggressively enforce the Cass 3 MCS. Such a
position is scary in that he was not contenplating the
enabl i ng of potential abuses of future commi ssionions.
Now, we appl aud the appointnments of the Cbhanm
adm nistration to this commssion. W can |ose sleep at
ni ght contenpl ati ng the woul d- have- been appoi nt ments of
a McCain admnistration. Qur fears are well grounded.
| GRA does allowthe NIGC to require facility |icenses,
but that authority under | GRA does not enpower the N GC
to inpose its paternalistic governance preferences upon
tribes.

It is refreshing that the NO references the
CRIT decision in its introductory statenents. It is
di sappointing that the environnent health and safety
regul ati ons are framed and buried under the subset of
facility licensing regulations. They should be singled
out in the laundry issues that need to be reviewed. The
Ri ncon Band believes these regul ations not only should

be added to the list but that the issue establishing
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paranmeters of NI GC authority into Cass 3 ganes shoul d
be placed as the highest priority to be addressed by the
Nl QC first, going forward.

The notice of inquiry properly notes that the
NIl GC Class 3 MCS have taken on a life of their own.
NI GC has approved ordi nances expressly enpowering the
Nl GC to pronmul gate and enforce them Several conpacts
refer to NNGC MCS as a baseline for conpact standards.
| have even given prior testinony suggesting a | evel of
tol erance to NI GC continuing down this read so al ong as
It was clear that the MCS are purely advisory and that
Nl GC staff be limted to providing technical assistance.
In hindsight, I was wong. In hindsight, it is clear
t hat the Hogan conmi ssions had a del i berate and zeal ous
agenda to circunvent and riddle the bright |ine drawn by
| GRA and the federal courts such that the NIGC is the
overlord of Cdass 3 MCS. This conmm ssion should run
away fromthe agenda of the Hogan commi ssions and stay
clearly within the paraneters of authority set by
Congress and clarified by the courts. Those states and
tribes that enbraced the NIGC Cass 3 MCS and conpacts
and ordinances did so at their own peril. | often hear
that NI GC had the authority to promulgate the MCS until
it lost at the D.C. circuit. That is pure nonsense.

The court ruled correctly. N GC never had such
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authority. Every regulator and every tribal attorney
who followed the issue knew that NIGC s | egal position
at the tine ranged fromweak to neritless. R ncon
proposes that the NIGC establish a clear date to
withdraw Class 3 MCS fromits body of regul ations,
notices, and bulletins, providing those tribes with

def ective ordi nances or conpacts sufficient tinme to take
corrective measures.

And that's a point | wanted to expand on because
| agree with sone of the comments that Big Sandy made.
And we have to | ook at the history, that this al
started with the NIGC -- excuse nme -- with the N GA/ NCAl
task force. W also now have devel oped a very solid
nati onal association of tribal gam ng regulators. There
are -- at the default to the NNGC, to establish the MCS
for what this perceived void is is an assunption that
needs to be challenged. That can be transferred back to
the task force, back to the national association of
tribal gam ng regul ators, or sone other force because
the tribes have the incentive as a matter of
sel f-governance to see that MCS, which are needed,
conti nue.

Now, Ri ncon poses this question: |If the NIGCis
to take on the role as chief watchdog of the regulation

Class 3 gam ng, then why do tribes need to negotiate
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conpacts with the states? The regul ation of ganes was
I ntended by Congress to be the very crux of conpact
negoti ations. That states have enbraced the Sem nol e
deci sion and used that |everage to extract gam ng taxes
and unreasonabl e encroachnment on tribal self-governance,
i nstead of seriously negotiating the manner in which
Cl ass 3 ganes should be regul ated, created their own
probl ens by doing so. Now, here in California we think
that the conpact adequately addresses the issue. But
Phil always said, you know, there's tribes -- there's
conpacts out there that just don't properly address it,
In his hunble opinion. The state's bad behavi or does
not justify NNGC to fill what Comm ssioner Hogan
perceived as a void in the canpacts. If this conmm ssion
in any way intends to follow its predecessors and go to
Congress with an agenda of amending | GRA to enpower the
NlGC to regulate Class 3 ganes, it should at the sane
time advocate for renoving states fromthe process
al together. Now, perhaps that's unrealistic and
unr easonabl e but no nore so than subjecting tribes to
heavy paternalistic oversight that's duplicative and
conflicting between a tribal -state conpact and the N GC
As you review the existing regulations, a
question to address each and every tinme should be to

identify the express authority in IGRA for the
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regulation in question. The Cass 3 MCS and the
paternalistic backdoor of the facility licensing
regul ati ons are only the nost hei nous exanples of the
overreaching of prior comm ssions. Rincon applauds the
current notice of inquiry and consultation because it
does provide an opportunity to put Pandora back in its
box.

Priority No. 2, deference and support of tri bal
gam ng agencies as primary regulators. The TGA is the
primary regulator of tribal gam ng. The tens of
mllions of dollars in authorized tribal conm ssion
budgets, the sheer manpower nunbers, and the common
presence of the nost experienced regulators in the
i ndustry quantify this basic fact. The tribe itself has
t he highest incentive to ensure the ganes are fair and
honest. In the vast majority of circunstances, any
tribe out of conpliance has the highest incentive to
come back into conpliance. Rincon encourages the N GC
to enbrace a formal policy that ensures the NIGC w ||
take every effort to identify the problemfor the TGA
and/or the tribal council, work with the tribe to cone
into conpliance, and only if those steps have been
t aken, exhausted, and failed, then take appropriate
action in the formof an NOV with attendant threats of

fi nes and cl osures. | hear rhetoric that this is how
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t he Hogan conmi ssi ons approached situations. But | know
too many circunstances where the NOV cane as a surprise
to the tribe and forced the tribes at issue to panic at
the possibility of major fines and closure orders. Even
those situations were resolved ultimately with nom nal
fees, the heavy-handed threat has no proper place in
gover nnent -t o- governnent dialogue. In this vein Rincon
supports the idea suggested in the notice of inquiry to
clarify the NIGC s authority to withdraw an NOV.
Additionally, Rincon supports the idea suggested
In the notice of inquiry to replace NOVs in sone
circunstances with fines. Now, you suggested this in
the context of late fees. W think it should also be
considered in the context of late audits. One gets the
| npression that the prior NIGC used the ability to smack
atribe for alate audit in order to rack up nunbers for
enforcenent actions because then they could submt a
scorecard to Congress that shows that they're out there
regulating tribes. Many in the news nedia then use
t hose sanme nunbers for sensational headlines that tribes
are doing a poor job in regulating tribal gamng. In
many of these instances, the audit was only a few days
or weeks late. And in many, if not nost of those, the
out si de accounting firmpoorly managed its own tine

all ocation, which is the fault of the accounting firm
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and not the tribe. Replacing the status quo with late
fees would clearly place the issue of |ate audits in a
nore proper context.

Priority No. 3, maintain a viable Cass 2 gam ng
i ndustry. The Rincon Band encourages the NIGC to
mai ntain a vigorous position that ensures viable Cass 2
ganes are available to tribes. The N GC cannot | ook at
this issue in isolation. Mny tribes, |ike Jena Choctaw
of Loui siana and the Kickapoo Tri be of Texas, cannot get
vi abl e conpacts because states hide behind the * 11th
Amendnent inmunity per the Sem nol e decision. Oher
tribes, including R ncon, before it prevailed in
extensive litigation with the State of California, are
forced to accept only a very, very |limted nunber of
Class 3 nmachines. For tribes in nmany states, a viable
Class 2 gane is the only real |everage the tribe has to
conpel the state to negotiate in good faith.

In this regard Rincon applauds the efforts of
the tribal gam ng work group or Class 2 working group,
whi chever nanme they go by these days, and R ncon | ooks
forward to the group's testinony. To date the group has
provi ded intelligent and thoughtful advice to the N GC
consistent wwth Rincon's view that C ass 2 devices nust
be maintained as a viable alternative for many tri bes

confronted by recalcitrant states hiding behind ** 11th

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 48

Amendnent imunity. Fortunately for Rincon and the
other California tribes, we have the luxury of a state
statutory waiver in IGRA lawsuits, but nost tribes are
In states where an effective waiver is not avail abl e.
In this vein, even if the NI GC does conclude that ganes
pl ayed by a nonconpacted tribe are not Cass 2, it
shoul d then refrain from both threatening and taking
enforcenent action agai nst those tribes. The Hogan
comm ssions made such threats, playing into the state's
bad faith negotiations. Fortunately, the Hogan
comm ssions did not carry through with those threats,
but the threats alone played into the state's hand at
the negotiation table. This NI GC should revert back to
t he sound policy of the Monteau comm ssion, where the
nmessage was clear. |If a state was negotiating in bad
faith and hiding behind an ** 11th Anmendnent immunity,
such state should not ook to the NNGC to carry its
water. The NIGC s trust responsibility to the tribes in
t hese circunstances should be of paranount inportance to
the NI GC

And lastly, Priority No. 4, sole proprietary
interest. This is a sticky wicket. M initial flippant
reaction was, Take it on if you know you're going to get
it right. W will listen closely to the testinony of

the other tribes on the issue before fornulating a
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formal response. The body of authority on this issue is
primarily in a series of NNGC opinion letters issued

bet ween 2004 and 2007 and sone |lowlevel dicta in a few
reported court cases. You likely know that the

Schwar zenegger admi nistration here in California
enbraced an extortionist agenda for conpacts wherein the
gam ng operations of many of the signatory tribes paid
far nore to the state as a gamng tax than they pay to
the tribe to fund tribal prograns and operations. Sole
proprietary interest has been discussed in the context
of managenent, devel opnent, and finance agreenents. But
the issue is germane to assessing the legality of gam ng
conpacts and county MOUs as well. Al of these
collectively or singularly could, and quite likely often
do, violate the sole proprietary interest restriction in
| GRA. Many also likely violate the requirenent the
tribe be the primary beneficiary of the gam ng operation
as well. Defining "primary beneficiary" is not in your
publ i shed notice of inquiry, and it seens that if you're
going to address one, you should address both.

Qur prelimnary viewis that the issue is best
left to the courts to resolve and that the circunstances
of whether these two rules are violated are going to be
very, very fact-specific and circunstancially specific,

such that generalized regulations will not be hel pful.
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Qur view on this may change as we hear from ot her
tribes, but this issue could get very nessy.

Thanks for the opportunity. W hope you wll
take Rincon's comments today in serious consideration.
We appl aud your efforts to take on hard issues, and we
| ook forward to conmenting further on this process.

CHAl RAMOMAN STEVENS: Thank you, Scott. Al ways
appreci ate your passion, and | appreciate Rincon's
comrents, your passion on behalf of your client. So we
will take them seriously, as we will everyone's.

CHAI RVAN MAZZETTI: | would Ii ke to add we want
to make sure the underlying factor is this is a
government -t o- governnent rel ationship. You know, we have
t hese issues, but that's a paranount fact that we want
to make sure stays on the table.

Thank you.

MR. POALESS: WMadam Chairman, if | may, I'd |ike
to continue on. | plan to junp in on that m xed
duscussion for mnute, but we do have further testinony
we'd |like on submt here. So if you would, I'd like to
take this opportunity to say a few words with regards to
this process that is being conducted today.

Bi g Sandy Rancheria Band of Western Mono | ndi ans
woul d i ke to express our thanks for being provided an

opportunity to offer our tribe's comrents in regard to
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the issues identified in the notice of inquiry. Big
Sandy woul d also like to express our thanks for the
approach that the NIGC has undertaken in relationship to
seeking comment and input fromthe tribes. | think it's
very inportant that we go forward with the sincere
interest in seeking input of the tribes. W want to
t hank you for that process and for this ongoing process
that's going to be continuing.

Many of the issues that were specified in the
Federal Register are of a concern to Big Sandy, but the
foll ow ng conmments are based on our tribe's experiences
and famliarity with said issues. Hopefully Big Sandy
experiences will assist with the formulation of revised
and/ or amendnent to NI GC regul ations and will encourage
an enhanced review of the regulations froma day-to-day
regul at ory perspecti ve.

Wth regard to 25 CFR Part 502, definitions,
Section 502.15, nanagenent contracts, this is an area
that we feel requires clarification. The section says,
"Managenent contract neans any contract, subcontract, or
col l ateral agreement between an Indian tribe and a
contractor or between a contractor and a subcontractor
I f such contract or agreenent provides for the
managenent of all or part of a gam ng operation.”

This this definition could be clarified so that
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it is narrowed to reflect what is intended to define a
contract and agreenent that provides for a direct
managenent of all or part of a gam ng operation. The
term"col |l ateral agreenent” could refer to any other
agreenent that a manager of a gami ng operation has to
deal with, such as gam ng machi nes, signs, et cetera, in
the daily operation of the gam ng operation itself. In
addition, the word "any" could be interpreted to again
refer to any contract between the tribe and a

contractor. The second "or" seens to be m splaced, but
the follow ng woul d be recommended for clarification

pur poses: "Managenent contract" neans a contract,
subcontract, or collateral agreenent between an |ndi an
tribe and a contractor/subcontractor if such contract or
agreenent provides for the managenent of all or part of
a gam ng operation and an entity that is performng the
managenment responsibilities operation is receiving a
percent age of the revenues generated by the gam ng

oper ati on.

In addition, a definition of a consultant
agreenent may assi st in distinguishing between a
managenent contract and a consultant agreement. For an
exanpl e, a consultant agreenent does not contain

| anguage that provides for receiving a percentage of the

revenue. Therefore, it could not be a managenent
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agreenent. |If the definition of "managenent contract"”
iIs revised or not, the definition of "coll ateral
agreenment” in Section 502.5 should be redefined because
a collateral agreenment is a termthat is general and not
associ ated with managenent contract in its ordinary use.

25 CFR Part 514, with regards to fees. It has
becone apparent to Big Sandy that the past practice by
the NNGC to also issue an NOV if fees are paid | ate was
an extreme neasure to inpose upon a tribe unless it's
negl i gence by the tribes that can be shown as a pattern.
It woul d seem nore reasonable to devel op sone type of
schedul e of fines or penalties, either based upon
passage of tine and/or nunber of tinmes being late to
pay. This is a priority issue that could be revised by
regul ar notice and rul e- maki ng.

Managenent contracts. Just briefly, perhaps a
regul ation could reflect specifications that identify
t he maxi mum per centage of revenue that could be expended
I n collateral agreenents supporting a primry nmanagenent
contract.

Based upon the nunber of concerns identified by
the NIGC and other tribes in regards to nanagenent
contracts in Parts 531, 533, and 537 and all other areas
of regul ations associated with nmanagenent contracts,

there is an indication that managenent contracts shoul d
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be a priority in the regulatory review process. In
addition, that a recent case which is presently in the
appeal process wth regards to Wlls Fargo and the Lac
du Fl anbeau Band of Lake Superior Chi ppewas contains

| anguage that could directly inpact areas of the
regul ati ons that affect managenent contracts. This sane
rational e may i npact the devel opnent of a sole
proprietary interest regulation.

Bi g Sandy recomends that a tribal advisory
group be fornmed so that experiences of the tribes in
regard to managenent contracts could be gathered and
consi dered collectively. This would ensure that
rel evant and pertinent | anguage coul d be devel oped for a
revi sed regul ati on concerni ng managenent contracts which
woul d i ncl ude consi deration of experiences of tribes.
After the tribal advisory commttee provides the actua
experiences of the tribes in regards to managenent
contracts, then the regular notice and rul e- maki ng
process mght be the appropriate route to follow so that
as much input as possible fromtribes can be coll ected
and assenbl ed into a neaningful regulation. This
regul ati on woul d be recomrended to be one of the top
three for the purposes of regulatory review

Madam Chai rman, on a closing note, | would Iike

to say on a personal note as well, is that it's a

Veritext/NJ Reporting Company

800-227-8440 973-410-4040




© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 55

pl easure neeti ng your acquaintance, and I'd like to
congratul ate you on your appointnent and al so the
foresight of the Ghama adm nistration to appoint you.

Over the years I've net a lot of tribal nenbers
t hroughout the United States, and |I've had opportunity
to work with your former chairman Stan Jones during the
formul ation of the Indian Gam ng Regulatory Act. |[|'ve
visited the Tulalip Tribe on many occasi ons and saw what
transpired and the results of the Indian Gam ng
Regul atory Act provided to the tribes throughout the
United States. So | just wanted to nake a coment and
encourage you to continue this process in terns of
seeking the input fromthe tribes thenselves. Con ng
froma tribal background as you do, and conming fromthe
| egacy of your fornmer tribal chairman Stan Jones, in
protecting the tribal sovereignty, | know that you have
that concern; | know that you have that interest. So |
just wanted to personally congratul ate you on your
appoi ntnent and thank you for this opportunity to
provide this testinony today.

Thank you.

CHAl RAOVAN STEVENS: Thank you, sir. And | will
certainly convey that back to ny tribal |eadership. |
am hunbl ed by your words, and as they would be too, to

know t hat their daughter has |earned well fromthem
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t hrough the process by which we should be good I ndian
peopl e. So thank you very nuch.

And on that note, | know there are probably
several people that want to nmake comment, but | do see
some rustling around which, according to the schedul e,
we're on a break point, and that way we can use the
restroons, which are right back here, respond to
e-mails, get our thoughts together, and cone back in 15
mnutes. So you're up to bat. Please hold your
t hought s.

Thank you.

(O f record)

M5. ECHO HAWK: As everyone is getting kind of
settled dowmn, we | ook forward to additional coments.
We're open to coments if soneone wanted to start.

CHAl RAMOMAN STEVENS: And we can ask everyone to
come on in and take their seat again while we resune our
di scussi ons.

What | would Iike to highlight here is that --
and that's the beauty of this process and this open
di al ogue, is that there are differences of opinions on
how we proceed, and our intent is to -- so that we can
hear how our decisions and our thoughts and others'

t houghts affect other tribes. And | was just stating to

a council nenber over here that | hope that we can cone
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up with some solutions together in that this is not a
dictatorial process fromthe NIGC s perspective. But
when we see these differences, | ook to the tribes and
say, How can we find common ground even in |ight of
t hese differences, and how can we together best protect
the industry, as it is so inportant to so many of us?
So just keep that in mnd. Despite varying opinions, we
wi |l ook back and al so put the questioning back to
tribes again while there are these differences, whatever
they m ght be, and so how do we resol ve then?

So encourage some coment. Do we have any
further comment fromthe table, and if not, in the
audi ence? W have a m crophone up here.

Yes, Norm

COW SSI ONER DesROSI ERS:  Thank you, Madam
Chai rman, Conm ssioner Little, and thanks for com ng out
here to California.

| think you'll get the sense probably throughout
the day that here in California our common, probably No.
1 priority is this MCS issue. And, of course, post
CRIT the state felt that now that NI GC had no
enforcenment or oversight of authority, that they needed
to step in and fill that vacuum And then we had at
| east two, maybe three-year back and forth devel opi ng

this uniformstate regulation citing the NNGC MCS as
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the standard that the tribes would use. And that's --
of course, that's also in the conpacts, and in seeking
oversight authority to the state wwth a couple of
exceptions, that there's a safe harbor which we have
tonorrow dedicated to in working with the state. |
nmean, a new section of that regulation as well as the
exception for those tribes, and I think there are about
13 of themhere in California who have nodified their
ordi nance confirmng NIGC with oversi ght enforcenent
authority of those MCS. And | think Pala' s one of
those. San Manuel is one of those tribes. And there
are a nunber of others. That's another conplication
that we have. And those ordinances, | mght rem nd you,
are approved by you. So we appreciate that.

Scott Crowell and I don't -- you know, | think
we agree on nore than we disagree on. And on this MCS
| ssue, nmy concern -- | nmean, | think if we all had a
magi ¢ wand and could go back in tine, we'd rather the
NlGC MCS were never born maybe, if we go back that far,
or at |east back to the conpacts, the NIGC M CS nmaybe
were never nentioned in the conpacts as the standards.
We can't undo that.

My fear -- ny biggest fear is this, that if N GC
M CS just go away, just go to a bulletin or sonething

like that, that -- part of those MCS, let nme rem nd
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everyone, is the requirenent for agreed-upon procedures,
you know, conpliance and reviews by an outside

| ndependent audit. And that's a big part of the CGCC8,
that tribes in the safe harbor portion wll provide

t hose i ndependent audit reviews to the state. So if the
M CS go away, the NIGC M CS go away, then so does -- do
the AUP, you know, the audit reviews, independent audit
reviews, so goes -- CGCC8 goes away. And when all that
goes away, ny fear is the state is going to say, \Wll,
now we have an even bigger void. And they're either
going to want to anmend the conpacts for sone kind of
internal controls, and that | fear just about as nuch as
anmendi ng | GRA. Once you open these conpacts, a |ot of,

| think, unwanted things can happen. O they'll just
pronmul gate their own internal controls and take on
enforcenent of internal controls. That's sonething that
we will have to be vigilant about and, perhaps years
down the road, engage in nore battles with the state if
these NNGC MCS just sinply go away. That's ny biggest
fear.

So we -- you know, | and | know a few ot hers
feel a need to have those continue in existence and to
have good ones, because right now they're kind of a
mess. And their existence | don't think anyone shoul d

interpret as an automatic conferrence to NI GC for
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oversi ght and enforcenment authority. Cbviously CRIT has
taken that away. So the nere fact these M CS exi st
doesn't mean NI GC has enforcenent authority. |t just
means they're there for us to use as required by the
conpact. And | go into a lot of other details in ny
witten coments. But | think I want to make those

poi nts, at |east, today.

Thank you for |istening.

CHAl RAMOVAN STEVENS:  Thank you.

Yes?

M5. ZERBI: Jane Zerbi. |'man attorney here
with the Pala Band as well as the United Auburn I ndian
Communi ty.

And | did want to -- these tribes have
addi tional conmments, but | did want to follow up on
Normi's comments, which I think is an inportant point,
that both the NIGC M CS and ot her structures recognize
that it's a tribe that woul d adopt those standards. And
nmy under standi ng of that has always been that it was at
deference to the fact that the tribal gam ng regul atory
agencies are the primary regul ant under both schenes,
whet her that's federal or state. And that's why you
have tribal mnimuminternal control standards. And the
role of the federal mninmuminternal control standards

has been to set a mninum You have sone tribes that
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exceed it or sone tribes that have additional itens, and

either their mxed or they go into their internal
control systemw th those additional factors. But the

role that's played is to set -- have industry experts,

whi ch have always included tribal industry experts, cone

together to help set a standard, which has been very
useful, I know, on behalf of ny owmn clients to be able
to have that standard in place.

So I think Norm nmakes an inportant point, that

maybe the really issue that's a little nore

controversial is enforcenent, but the fact that you have

a standard to begin with that has been in place since
the late '90s in California has really served an

i mportant role in the devel opnent of |ndian gam ng over

t he decade and ensuring the integrity of gamng for both

the tribes and patrons as wel |.

M5. ECHO HAWK: | have, | guess, a question to
both of you regarding the CRIT decision. The CRIT
decision, last tine | read it, says that the NIGC
doesn't have the authority to enforce or pronul gate
regul ations, Cass IIl regulations.

What's your take on how -- if the N GC shoul d,

you know, put forward regulations, or in a bulletin, how

woul d that | ook? How would we get around the | anguage

that is in the CRIT decision?
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COMM SSI ONER DesROSIERS: | don't know that you
can. M suggestion is that in the court's reasoning
there, if | recall correctly, it stated that that
responsibility or authority should lie between
agreenents with the state and the tribes in their
conpact .

| think that creates maybe a little bit of a
| oophol e that we can use in that, okay, our conpacts and
agreenents say that we'll have those, that we need those
NNIGC MCS. So, | nean, that is -- that's probably weak,
and there are sone smarter |awers in here that probably
have other ideas. But | think you can -- | think you
can crack that door open just enough with that reasoning
by the court that if, in fact, it's an agreenent between
the states and the tribes, well, that's what we've
agreed to is to use NIGC M Cs.

M5. ECHO HAWK: Well, then | guess the other
concern is one that Scott Crowell mentioned, and that is
the use of NIGC fees to create -- | nean, it's a very
costly process to create those MCS, and so then we run
into the cooments that were nade earlier about, is that
an appropriate use of the fees that are paid by tribes
that don't have those sane provisions el sewhere in the
country? And so |I'd like to hear nore, | nean, nmaybe

not today but by any witten conmments, on how we address
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t hose i ssues which we hear about frequently.

MR, CASAS. One possibility would be --

MS. ECHO HAWK: |'m sorry. [Excuse ne.

MR, CASAS: Sure.

M5. ECHO HAWK: Can you state your nane and --

MR, CASAS. Dan Casas, tribal attorney for the
Tabl e Mountai n Rancheria, CGA-S-A-S.

One option, and again |I'mjust shooting fromthe
hip, is to maybe | ook at other organi zati ons that have
come up with the sane dilemm, the American Bar
Associ ation, for exanple, who cones out with nodel rules
and nodel things for states to ook at to see if they
want to adopt it. Either you put themout in the form
of the guidelines or as a proposed nodel m ni mum
i nternal control standards that are out there avail able
for states, tribes, or other entities that nay want to
adopt them

The other issue with respect to the fees is
possibility of creating a task force in which tribes
woul d voluntarily participate and pay into these
devel opnent -- the devel opnment of the MCS, because |
see the dilemma: |If you don't have the statutory
authority, you really can't use the noney that was
earmarked for the operation of the NIGC to pronul gate

regul ati ons that you have no authority to pronul gate.
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M5. HOUSE: Good norning. Thank you for
allowmng ne to speak. M nane is Sharon House. |'m an
attorney with Santa Rosa Tachi, Tule River, and Big
Sandy with their gam ng conm ssions in California.

Pl ease excuse ne. | have a bit of a head cold, but it's
not stopping ne fromtal ki ng.

Wth all due respect, Normand | have di sagreed
and agreed on many issues. And part of that cones from
working with regulation right from-- at the base. So
that makes -- that's serious. Wen Norm says sonet hing,
| do listen. Doesn't nmean | agree, but | do listen.

So one of the comments that 1'd like to make is
that when it cones to the MCS, | think it's extrenely
i nportant that we start looking at it a little
differently. W look at it as internal contro
standards. \Wenever you refer to MCS, there's an
inference that it's an NNGC MCS. Internal contro
standards are what we're really attenpting to have in
place for the tribes, and they know that. And | can
say -- and |'m probably one of the few that can say
that, since | was the co-chair to the original MCS
group that was adopted and started by the tri bes.

We've made a conplete circle now, and we're
getting back to that sane situation where the tribes are

saying, Wait, we could do this. There's tribal advisory
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groups, and there's other ways. W nade a conplete
circle, and nowit's tine to take that circle and
clarify it, in nmy mnd.

In discussing this wwth sone of ny clients, one
of the recommendations is that within the NO you put
sonmething in there about |ooking at the approval and
di sapproval of whether or not there should be ordi nances
t hat are approved and di sapproved and how that shoul d
go. One of the ways you may want to consi der al so
viewing this is to say each ordi nance shall have
I nternal control standards that are adopted. W need to
start recognizing -- and | think soneone said that here,
the TGA, the tribal regulatory agency. Wen the MCS
first -- when was M CS was published, | believe a couple
years, and | can't renenber the year, but that was the
first place that was ever -- that TGAs were ever
referred to | GRA was under the regulations. And | think
that m ght be a part of one of the problens is that your
tribal regulatory agencies are your primary -- they're
the first line of regulation. W see it in the conpact
soneti me, you know, sonetines, and we brought that
forward. It needs to be recognized by the federal
governnment and by neans of NIGC, that they are the first
| ine of regul ation.

And if we go back -- and | think is Terry still
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here? The first tinme | testified before NNGC with
Terry, what did | continually say? W have to go back
to 25 USC and go back where it says tribes are the
exclusive regulators. That was the intent of Congress,
and | think we go back to that, and we use that as a
basis for determ ning what the M CS should be and that
there is -- and excuse ne -- what the ICS, Tule R ver,
TICS, tribe, whatever you call it. But that's the
| nportant issue is that you have the ICS. And if it
goes away under the federal governnent, it's ny true
belief that no tribe wants to shoot thenselves in the
foot. They know what's inportant, and what's even nore
i nportant is that they recognize in their own ordi nance
when it's submtted to the NIGC, or it's recomended
that you place internal controls. There shall be
internal controls. And that's identified within the
ordi nance. You don't put the ICS into the ordinance.
You say that they have to have sone that neet industry
standards. And | believe industry standards is the key
I ssue here al so.

So with that 1'd like to say thank you, and
hopefully these conments will be taken under
consi deration. Thank you.

COMM SSI ONER BURRI'S:  Tracy Burris, gam ng

comm ssioner for the Viejas Band of Kuneyaay | ndi ans.
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Madam Chai rwoman, in the begi nning you tal ked
about solutions, renedies, and all that. And | want to
just say on behalf of Viejas that we are |listening
tentatively to both the comments bei ng nade and t hat
wi | | happen across the country and submit our fina
comrents based on what we think will be part of the
solution. And it's inportant at this tine that we be
part of the solution because of the factors involving
cost and tine and what the future is. And we hope that
this conmmssion, | believe, by what it's doing is taking
that into consideration. And we would concur that there
needs to be clarity, sonmething |'ve testified before the
senate conmittee ten years ago, actually 11 years ago
about clarity on certain regulations. It's good to
finally see that soneone may be -- we may be tal king
about doi ng sonmething of that nature.

And what | nean by that is that you tal k about
advi sory conmttees. W talk about negoti ated
rule-making. And |I'ma strong advocate of negoti ated
rul e- maki ng, because it gives both parties the
opportunity to address sonething and it allows themto
bring the appropriate experts to the table. And | think
it's a nethod that the tribes in their process under
sel f-governnents allows themto do. |It's sonething that

they |ike to take under advisenent and nake those
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decisions. So | think it would be appropriate for a
federal agency that works with tribal governnments to
t ake that approach.

Now, we're going to often have conflict

because -- | would have conflict because it often
beconmes the old issue of policy versus actuality. |'m
an actuality guy. | could live it and breathe it every

day. Sonetinmes sone of our concerns and what our
councils have to deal with is the policy issue. And the

same for your agency dealing with the adm ni stration

that you work for, and those that -- in Congress. And,
you know, |'m concerned about the MCS. |'m concerned
about what it neans and what its inpact is. | think

there's a lot of positives, and | think there are a | ot
of negatives. But | would like to think because of our
critics, if you wll, both in Congress and outside of
Congress in states, that this process is good for this
i ndustry at this tine.

And | guess, to use Scott Crowell's deal, as
first it's the Hogan adm nistration and nowit's the
Stevens admi nistration, there were sone positives to the
Hogan adm nistration. And it's a good exanple that we
can learn by that it was our critics driving that
adm ni stration. Maybe, nmaybe not. But we've all wal ked

the hills of Congress. W've all wal ked the halls of
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the state capitol. And that gives us sone of our -- we
woul d be foolish not to have that inpact us just as we

sat and listened to different tribes and their concerns
as governnents.

So | applaud this process. And again, we're
going to work toward the good things, and we're going to
try to find a solution. And nostly we want to be
effective and efficient, especially in these tines. And
we don't know -- in a sense because of the econony, we
don't know what the future holds. And if sonmeone's got
a crystal ball on that one, I"'mwlling to listen to it.
But 1've seen a lot of things in ny |ast 25 years. |'ve
seen the good of this industry, and |'ve seen the
reality that we thought it was going to |ast for another
15 years or ten years before we started worrying, been
in alot of neetings in the |ast 15 years and a | ot of
expectations on our |eaders and have proposed and hoped
for for our tribal nmenbers. And, you know, it is going
to be interesting to see what we do as we go along this
process of conparing and contrasti ng.

And one thing I would say about the Cass III,
|'ve al ways been an advocate that you always utilize the
bul l etin process. It already exists. Wy change it?
You have a lot of -- your agency has a | ot of

credibility, a lot of deference as who said about the
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bar association and stuff. Different associations,
different things have credibility out there in the
I ndustry, in any industry. You have that. | nean,
obvi ously you woul dn't have the influence that you
possess now, the agency, and what you do in the future,
if you didn't have it. The point is don't underestimte
it, and don't underestimate those that would use it.
Those that are going to use it effectively and
efficiently will prosper, and it will prosper the whole
i ndustry. Those that, for whatever reason, they don't,
that will be your job to find out why they don't.
That's the ones you focus on, and let the rest of us
continue to do the hard work that we're attenpting to
do. Far fromperfect that we will ever be, but we wll
be doing it and doing it right. And the solution is
don't focus on those that's doing it right; focus on
those who are not doing it right. And, yeah, we'll take
some criticismfor it. W have, and we always wll.
Qur critics will take advantage of it. Just don't use
It as the mallet to beat us up with to nove us on
somet hi ng.

And that would be ny concern on ny personal
thoughts. So in the end the recommendati ons and
comments that | wll present for nmy council to submt to

your agency will be those collectively all across |ndian

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 71

Country because even though we all have our own
interests in all states that exist and all the conpacts,
there's still always an inpact because we are consi dered
| ndi an Country. They don't say California. They don't
say Kuneyaay. They don't say Viejas. They don't say
Chi ckasaw. They say Indian Country. So when they do
that, it's the old saying: |It's the nelting pot. CQur
critics in Congress, our critics at the state governors
associ ation, the attorney generals association all start
throwing us in the same nelting pot at sonme point. The
details wll have to be worked out, but the other
overall wll have to be addressed.

So with that we're going to do our best to help
this adm nistration, the Stevens adm ni stration, because
you have great comm ssioners, and Dan Little and
St ephani e Cochran, to help you nove this forward. And |
hope that -- ny biggest concern would be is that |'m
sure that you have a lot of talk with your staff, and |
woul d be concerned about what its new direction is, you
know, because as others have alluded to, not to say that
they had a bad one, but, you know, they |ed w th what
was going on at the time, as the overall adm nistration
m ght be. Nowthat it's a different chief in town, if
you will, and different people, | hope the staff has a

di fferent perspective instead of assum ng that we're al
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bad. | nean, we all bal ance our comm ssions to what we
need based on our size and everything and our true
needs, surveillance inspectors and all that, and we work
to influence them by what we want themto know  But

we' ve got to be careful about what we try to teach them
that it's not a narrow -- you can't put the blinders on,
as |I've said plenty of tines. It has to be open because
we never know. W have to cross-train. W have to be
multiple in these tines and eras, at |east the |ocal

| evel or actual work being done.

So | just want to reiterate that, and | | ook
forward to working with you guys in the future. Thank
you.

CHAl R\MOMVAN STEVENS: Thank you, Tracy.

CHAI RMAN LOVBARDI :  Madam Chai rperson, | just
wanted to cone back to add a little additional
i nformation to the question you asked ne earlier this
norni ng regarding the MCS

But before | do, | want to go back to sonething
that Scott Crowell said. You're probably aware of this
because you have years of experience in your own state
of Washington. But | want to make it perfectly clear
for the record that MCS, as Sharon House said, really
the nost inportant part of the MCS is the internal

controls that derive fromthe MCS. That's what we're
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real ly tal king about.

But | want to nmake it clear that the MCS didn't
cone on an asteroid fromouter space. |t actually was
created by the Wsconsin tribes in consultation with
Art hur Andersen. And it was the California tribes that
woul d then adopt that mninmuminternal control standard
before we ever had a conpact because the feeling was
that that would give credibility to the Indian gam ng
I ndustry.

And | just want to -- |I've heard it for 20 years
that, Onh, this is for you guys. This is going to
benefit you because the nore regul ations I ndi an gam ng
has, the nore people will think that it has integrity
and honesty. And | just got to tell you there isn't
enough regulation in the world to convince sone nenbers
of Congress on that. That's a bad way to go about
things. And Scott was kind of dancing around that.

W created the MCS, working with the forner
great accounting firmArthur Andersen. That's where it
came from The National |ndian Gam ng Commi ssi on
basi cal |y pi ggybacked on what we had done as an
i ndustry. And it spread across |Indian Country because,
as Chairman Smith indicated, it was an inportant
docunent, a foundational docunent for gam ng

conmi SSi ons.
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Now, the State of California took the position
that the May 2003 National |ndian Gam ng Conm ssion MCS
was a floor, if you will, a basis upon which to start.

Al nost every tribe sitting in this room | can assure
you, that has adopted the MCS foll ows the practice of
having a nore strenuous M CS than the baseline. There's
not hi ng that precludes Indian tribes in this roomfrom
anending their tribal gamng MCS to adopt changes that
you may suggest would be in our best interest in an

advi sory role by publishing it as a bulletin. Indeed, |
think you'd find that nost tribes would probably wel cone
that rather than like trying to force-feed it through a
tube down our throat. That m ght be a nore respectful,
col l aborative approach. And in California we are
constantly updating our M CSes and anendi ng t hem by
tribal ordinance to adopt new and creative ways of

devel oping our m ninmuminternal control standards. And
i f you endeavor through a conmttee to do that, that

m ght be an approach that would work in California and
woul d be appreci at ed.

| want to end by -- this is not on the agenda,
but | know there are sone tribes who are not here today
that are profoundly concerned about issues pertaining to
the Freedomof Information Act. So | just wanted to get

it on the record here that we are profoundly concerned,

Veritext/NJ Reporting Company

800-227-8440 973-410-4040




© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 75

and excuse -- I'mjust going to talk the way | usually
talk. They're used to it -- is that sone

anbul ance-chasing lawer in Mam Beach can get our
revenue allocation distribution plans is an outrage, and
it needs to stop. And that's what's happening in
California. |It's because of a |legal dispute in Florida
with a tribe there. W understand that an attorney

t here has been able to obtain the nanme of a nunber of
California Indian tribes' revenue allocation
distribution plans. That's nobody's business but the
tribal governnent and tribal nenbers. And we're

prof oundl y concerned that nenbers of the nedia, nenbers
of the legal profession continue to pursue this idea
that the public has a right to know how nuch Tribe A B,
and C are making. W're not publicly traded
corporations. There is no obligation to share that
informati on with anyone el se other than the Nati onal

I ndi an Gam ng Commi ssion, through our financial
statenents, and the State of California.

And actually, we could criticize the State of
California a lot. But one thing they' ve done a pretty
good job of is keeping our financial statenents and our
revenue statenents and how nuch sone tribal nenbers get
paid and per capita paynents between the state and us.

So as you go forward, | hope that you wll be
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diligent in protecting the precious information that we
share with you about how we're doing and keep sone -- |
mean, just |I'll end with this. |It's an outrage in
Anerica that people can contribute mllions of dollars
to political canpaigns to pronote candi dates, and we
don't even know who they are, but a lawer in Florida
can find out how nmuch Indian tribes in R verside County
are paying their tribal nmenbers in per capita paynents.
That's wong. And hopefully, the National Indian Gam ng
Commission will work with Indian Country to nake sure
that that FOA problemis fixed in the future.

Thank you.

M5. ECHO HAWK: Thank you for that comment.

And one of the things that we are working on
internally is our FO A process, refining it. Wen it
conmes to revenue allocation plans, those plans are under
the authority and jurisdiction area of the Bureau of
Indian Affairs. And we will relate that concern back to
the Ofice of Indian Gam ng, and we have been tal king
about it with them because it is gam ng and everyone
does cone to the NIGC for that. But the Ofice of
I ndian Gam ng, over the Bureau of Indian Affairs, is
really responsible for that, and we are working with
themto, you know, relay these concerns and nmake sure

t hat those concerns, when it cones to the information
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that we have in our office, that we protect it under the
freedomof information -- under the rules that we have
to abi de by.

So there's a coment.

CHAI RMAN WALKER:  Hello. W nane is Tom Wl ker,
gam ng conmi ssioner for the Picayune Rancheri a.

I"d just like to make a coment on the NIGC s
managenent contract authority. [It's not about the
authority, but | just want to conment on ny
under st andi ng and experience. |It's for the -- it's
really not regarding many tribes here that are not
pl anni ng on expandi ng or anything |like that or obtaining
a managenent contractor. But what | know now is that
t he general contractor, under an approved nanagenent
contract by the NIGC, is able to subcontract -- is able
to have provisions within their subcontract that a
subcontractor's not able to go above or directly to a
tribal council to notify them of any overruns in costs
or certain other problens. And that usually -- it
usually results in, you know, bad things happeni ng.

And like | said, like | was trying to point out,
is that, like Tracy said, you know, a black eye for any
Indian tribe is a black eye for all of us. And in order
to avoid that, | think if this area can be addressed by

the NI GC when approvi ng any managenent contracts, it
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m ght avoid this kind of problem because what's going
to happen -- what | know happened is that subcontractors
were not paid on a tinely manner, for whatever reason.
And the tribe council was not notified of this. So tine
came when the project is conpleted, subcontractors end
up protesting out on the streets, and it's all kind of
bad publicity. And | think this is basically resulting
frommybe a fault in the nmanagenent contract that
prohibits the tribal councils frombeing able to be
notified of these kind of problens.

So I'mthinking that's a sinple solution a | ot
of us tribes can point out, you know, for future tribes
that are going to get into Indian gam ng or sone tribes
that want to. Hopefully that can be addressed.

MR, CASAS:. Dan Casas on behal f of Table
Mount ai n Rancheri a.

| just wanted to follow up on sonething that M.
Lonbardi had nentioned with respect to the phrase, if |
can borrow your phrase, anbul ance chasers from Fl ori da.
One of the other concerns along that sane thought
process is the -- | would recommend that the N GC
consider treading very delicately in this consideration
of amending the definition of net revenue for | awf ul
uses, because once you set a quantified formula that an

out si de person can |look at -- it could be a Cheryl
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Smth, it could be the anbul ance chaser in Florida, or
It could be sone other eneny of Indian Country -- they
will be able to now grasp at a quantifiable fornula and
maybe rai se the saber that says, Okay, X tribe is
abusing its authority or abusing its governnental |awf ul
use of noney by taking noney that they shouldn't --
shoul dn't be using, for purposes that are in violation

| GRA.

| think it should be left up to the tri bes,
should be left up to the tribal governnments to decide
what's their avail able cash flow and to ensure that --
|"mconfident that the tribes are in conpliance with the
I ndi an regul atory mandates as well as their own revenue
allegation plans. And | think when you put in the
formula or floor that defines it and quantify it, we
tread into a dangerous territory that we may want to
refrain from goi ng down the path

M5. ECHO HAWK: Can | ask a | followup question
on that?

MR, CASAS: Sure.

M5. ECHO HAWK: Do you have any thoughts about
the current bulletin, the use of net gam ng revenue, do
you have any thoughts about that as it nay pertain to
changing that definition or in general?

MR, CASAS. | think -- are you tal king about the
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2005 bulletin? 1 think the bulletin is
sel f-explanatory. 1've seen it quoted by sone cases,
and |'ve seen it quoted by other individuals when they
start anal yzing whether or not the tribe's in conpliance
with the revenue allocation plan.

My fear is once you start putting a fornula, it
gi ves additional ammunition to the people that we try
to -- fromthe Cheryl Smths and the anbul ance chasers
fromMam, fromgrabbing onto sonething else or raising
t he saber that says, Look, the tribe is not only
violating their own plans, but they're also violating
| GRA, and that they would be able to go to the
| egi sl ators and say, You need to anend | GRA. You need
to take nore control. That's ny fear.

| think the bulletin itself provides excellent
guidelines for the tribal |eaders and the tri bal
governnment who are in charge of ensuring that their
tribal governnments are in conpliance with all the
different requirenents of | GRA and how they use their
funds. |'mjust nore concerned that anytinme you give an
outside entity the possibility to point to whether or
not you're using too nuch noney or you're abusing your
funds, then you're opening up the door for other
potential problens.

And | ' mnot sure if this was as a result of
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banks or other outside | enders wanting to have nore
control. But if it is, that can be handled by the tribe
itself on negotiations with the | ender or the financier.
And that should be left to the individual tribal
governnent to negotiate what the -- the financial

sour ce.

CHAI RVAN LOVMBARDI :  If | could just follow up
real quick on the net win, there's one mnuscul e issue
that does pertain to efforts by the National Indian
Gam ng Commission to identify operators of a wi de area
of progressive ganes that are sweeping the nation is
managenent agreenents, which is a huge m stake. They're
not managenent agreenents. They don't have anything to
do with hiring or firing or supervising. But this has
now becone our -- a blessing and a curse.

I ndian Country is the reason that conpanies |ike
| GT have been able to create these fantastic nati onw de
Wi de-area progressive ganes that create mllions and
mllions of dollars in jackpots and draw ng people to
our facilities.

In California we have cone to agreenent on a
net win definition for those tribes that pay al nost $360
mllion a year to the state out of their revenues. And
even the State of California recognizes that in this new

worl d where we can't buy those machi nes, where they're
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expensive to operate, they have copyri ght obligations

t hat the manufacturer pays, that when we don't own those
machi nes and we' re sharing a percentage of the revenue,
that that's a good business deal for the tribe. That's
not a managenent agreenent, and it should not be

consi dered as such.

The state even allows us to deduct those costs
fromthe cal culation of our net win. The State of
California' s recogni zed, and they don't -- the tribes in
this roomdon't get to deduct anything. The tribes here
at this table who are paying into the anended conpacts
are the only businesses in California that pay their
fair share off the gross. Standard G, M3V
Di sneyl and -- nobody pays on the gross but us, or them
that pay the noney. And so at |east the state
recogni zes that when we use a w de-area progressive and
the tribe is getting a pinch and nost of it's going to
the players and Rocket Bingo or |Gl are paying the T
| i ne expenses and paying for the machi nes and naki ng
sure the jackpots are in pressed and paid, why shoul dn't
we get to deduct that?

So I think that the National Indian Gam ng
Comm ssi on shoul d back off on the very poor idea of
defining a vendor or an operator as a nanagenent

agreenent. Qur future is in working together, taking
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advant age of technol ogi cal changes, which include
net wor ki ng these ganes. And that just nekes it harder
for us. And it doesn't nake any sense, because it isn't
a managenent agreement. |t never was considered to be a
managenent agreenent.

And |I'mglad that Dan brought that up, because
you shoul d seriously consider that when you're | ooking
at the net win calculation, because this is the
direction for a little tribe |ike Augustine out in the
m ddl e of a grape orchard. W can get people to cone to
our casino because we have progressives that offer
mllion-dollar jackpots. The little tribes could never,
ever do that before. Players cone to our facilities
asking for those ganes by name. This is our future.

And so we don't need to have a another tax or another
| evy placed and ultimately do what? Restrict the
tribe's ability to do what we've al ways done: Take

advant age of technol ogy.

Sol'll end ny little thing with what | al ways
say is -- and you' ve been around a long tine. You saw
It happen in your state. Indian gam ng has been the

nost innovative formof gaming in the world. Al the
bi g i nnovati ons that have swept the gam ng industry
started in Indian Country: Video ganmes, nultiplay

ganmes, touch screen, cashl ess wagering, using conputers
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to play bingo and letting people play 250 cards at one
time. Mega Bingo was the first conpany in the world to
use lowlevel altitude satellites to beam an
entertai nnent signal around the country. Before CNN and
all these big cable conpanies, |Indians were paying a
mllion dollars on bingo ganmes using a | ow | evel
satellite with a gane com ng from Tul sa, Okl ahonma.

Congress said we should be able to use current
and energent conputer technol ogies to expand our
custonmer base. If you don't do anything el se, Madam
Chai r person, please don't handcuff us as we go forward
and exploit conmputer technol ogies that we don't even
know about, because when the California Indians started
down this path and we had the first eight-liner that
anybody had ever seen -- | want everybody to know we got
themfromthe Qdidas in Wsconsin. They shipped those
i1l egal ganes across state lines, and the rest was
history. So it's all the Gdidas' fault. They shi pped
themso fast, they still had bushes and plants on the
si de of them

But Congress said we would have the right to
t ake advantage of current and energi ng technol ogy. W
know when we did that, there was no Internet. There
were no PCs. There were no i Phones. So here's the

thing. Qur kids -- ny daughter's an 18-year-old nenber
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of the Morongo Band. Are our kids going to be able to
continue to take advantage of the revolution in
technol ogi es to nmake our ganes better and better and
better? Las Vegas is chasing us. Atlantic Gty is
chasing us. W revolutionized the bingo industry
wor | dwi de. Today conputers drive the bingo industry
worl dwi de. It started in an |Indian casino, in bingo
halls in Okl ahoma and California. Please don't do
anything that limts our ability to utilize or exploit
exi sting or future technol ogies.

And 1'll end by saying that we did sonething
that the states and Congress didn't think we could do.
I ndi ans figured out how to nake noney off of bingo by
usi ng conputers. And the state's been nad at us ever
since because they can't get their talons into it. So |
just wanted to share that with you is that $28 billion
I ndian gam ng i ndustry essentially energed because the
I ndi ans were smart enough to use conputer technol ogi es
I n ways that the Nevada people would never do. Qut here
in California they were still pulling handles on rea
devi ces while we were doing cashl ess wagering. The
first all-cashless wagering systemin the world, using
| GT and CDS, was at Barona, the nobst advanced conputer
floor in the world. The gam ng industry worl dw de has

copi ed everything that we've done. And | resent the
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fact that sonme nenbers, fornmer nenbers of the comm ssion
went before the national -- went before the Indian
affairs subcommttee of the Senate and alleged that in
Okl ahoma there was no regulation. No. It's not that
there's no regulation in Cklahoma. It's that the
Okl ahoma | ndi ans have figured out a way to nmake noney
off of bingo, and the state can't get a dine of it, so
they' re upset about it.

So thank you for the opportunity to share that
little bit of history with you.

CHAl RMOVAN STEVENS: The floor is open for
anyone that would like to come up to the m crophones.

And in the absence of any comments, certainly
there's going to be seven nore of these, certainly don't
expect everybody to be here, but we do have tine still.
| know this is the first neeting, and as many have told
me, it's sort of a "sit and listen to see what other
peopl e are saying."

| mght make sort of the last call before | unch.
W may end up taking an early lunch in the absence of
comrents, and maybe after lunch there may be sone fol ks
who are prepared to nake other conments or additiona
conment s.

Do you want to conme back at 1:15, hour and a

hal f ?
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kay. And we'll hope that we have additiona
comments at that tine.

* k* %

LUNCH RECESS
* x *

CHAI R\MOVAN STEVENS: Good afternoon, everybody.
| hope everybody had a nice break, got sone food,
refreshed, have sone ideas, sone suggestions. Thank you
all for com ng back.

Anybody wants to conme up, please feel free.

M5. ECHO HAWK: But just please renenber to
state your nane and either your tribe and who you're
representing so that we can get it for the record.

Thank you.

M5. MORAGO: Sheila Morago, executive director
for the Arizona I ndian Gam ng Associ ation. Thank you
for breaking for lunch. Had a bunch of people that were
starvi ng around here.

First 1'd |ike say, you know, thanks for having
this hearing in Southern California, one of our favorite
pl aces. However, we wll have |liked you guys to be in
Arizona for at |east one of these eight so we didn't
have to travel so nuch.

The Arizona Indian Gam ng Association wll

submt its coments and its suggestions as a group. But
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we do have sone questions that we'd like to ask to sort
of clarify sone of the comments we're going to be
making. And | have with ne G enn Fel dman and Ed Roybal,
who have sone different parts and pieces of that, just
to ask sone questions so that we can get sone clarity.

MR, ROYBAL: Ed Roybal, attorney for the Ak-Chin
I ndian Community. For those of you who don't know,
Ak-Chin is located a little outside Phoenix. W also
have a managenent agreenent with Harrah's, so a few
guestions related to your managenent agreenent |anguage.

First thing was in your Part 533, approval
managenent contracts. You're asking to clarify the
trustee standard. And before we comment on that, could
you give a little nore flesh to what you're | ooking for
t here?

CHAl R\MOVAN STEVENS: |'mgoing to defer to Lael
on this. And I think we've had sone di scussion about
when managenent contracts cone in. And if you recall,
there's a portion of IGRA that tal ks about the trust
responsibility as any other trustee would have. | think
t hat question has been brought to our attention on a
nunber of occasions with regard to what kind of
provi sions are in nmanagenent contracts nmay not
necessarily be very super beneficial to tribes. | think

that's one of the questions that has been brought to our
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attention by tribes.

MR, ROYBAL: It has disapproval grounds,
533(6)b, then 531, so | think it's --

M5. ECHO HAWK: Yeah. This is actually a |ot
sinpler than it seens. Basically, the current Part 533
doesn't say that the contract can be di sapproved when it
wasn't submtted in accordance with the subm ssion
requi rements. So basically, | nmean, it's sort of
stating the obvious. W can disapprove a contract if it
hasn't been submtted according to the requirenents of
Part 543 or if it doesn't contain the regul atory
requi rements for approval that are |listed under 531. So
we're just saying we can't approve a contract if it
hasn't been -- in this case, our contracts office, it
hasn't -- we can di sapprove a contract if the
requi rements of Part 533 and 531 have not been net. So
that's all this particular section is saying, that we
shoul d include sort of the statement of the obvious,
that if you don't follow the provisions of the
regul ati ons, we -- that can be grounds to di sapprove a
contract.

MR, ROYBAL: So ny comments can be as short as
t hat .

M5. ECHO HAWK: Yeah, exactly.

MR. ROYBAL: Ckay. | was -- okay. | don't want
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to bel abor this.

The second one | have then al ong those sane
| ines was Part 537, says sone confusi on whether the
contractor should be required to submt Cass |1

background i nformati on when the contract is only for

Class I11.

M5. ECHO HAWK: Yeah, that again was, you know,
when the -- I GRA gives the NIGC the authority to do
background -- to background anyone, Class Il or d ass

1l managenent conpany, but people don't understand
that. And ever since CRIT has cone out, there's been
confusion, and it's kind of been a back and forth where

we've had tribes or, you know, frankly, the managenent

conpany is comng to us and saying, Wll, you don't have
Class Il authority, so | don't have to submt these
background -- or, you know, we don't have to get these

peopl e i nvesti gated and get backgrounds done through
you. That's not what | GRA says. And so in that regard,
we want to just maybe think about cleaning up sone
| anguage if it is a problem If it's not an issue, you
know, we can say that as well.

MR. ROYBAL: We haven't had an issue, but when
you say there's sone confusion, NIGC clarification would
go a |l ong way towards hel pi ng us.

Then finally, at the beginning, your managenent
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contract and concern about net revenues all owabl e uses,
| guess there's sone concern anongst folks in Arizona --
we had our preneeting -- that although there may be sone
benevol ence in the direction you' re going here, that it
coul d be a backdoor kind of enforcenent authority for
the comm ssion vis-a-vis waps in Cass Ill. And we
just kind of wanted to flesh that out a little bit nore.
M5. ECHO HAWK: W know the concern, and we've
heard the concern about the NI GC stepping into revenue
al l ocation plans, conducting investigation of waps or,
you know, use of -- net use of gam ng revenue but
outside of the gam ng operation and into triba
operations. W' ve heard that concern. And we're very,
very interested in hearing sone nore feedback from
tribes on that issue. It goes along with use of net
gam ng revenue bulletin that's currently out there and
maybe taking a new | ook at that because, you know, we've
heard that concern and we hear it, and if there's a way
to address it in definitions, address the
appropri ateness naybe of where -- you know, where the
definition of net revenue should stay at and sort of the
authority that the NIGC has to enforce or nake those
definitions and then nmake -- enforce or not enforce
outside of a certain scope. W're interested in hearing

t hose thoughts fromtribes about this.
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Now, this --

MR, ROYBAL: | think this is another one where
earlier people comented on this m ght be beyond
statutory authority of the conm ssion, you know, PO,
it's a big leap for the conm ssion and revenue
al l ocation plans and then possi bl e enforcenent and those
types of concerns.

CHAl RMOVAN STEVENS:  And it does tie into that
bulletin. What are your thoughts on that bulletin? It
exists. It's out there, and it was di scussed earlier.
Not sure if he's still here or not. But it has been
cited in sonme investigations by DQJ or in sone cases.
You know, do tribes have thoughts about that particul ar
bulletin, because it does tal k about that revenue and
t he uses and concerns |I'm hearing today about that sort
of we don't want to you go down that road because we
guestion your authority to define that. WlIl, there's a
bulletin out there already that goes to that point of --
and does define it. So what are your thoughts on that
bulletin as it exists today?

MR, ROYBAL: | think there's a big difference
between bulletin and statutory authority is ny short
answer .

M5. ECHO HAWK: Well, if there's a way we can

address that in a regulation that sets in stone perhaps
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the NNGC s authority and limtations on that authority,
then that would be sonething that we'd be interested in
heari ng about because | do think that it's not clear,
and you conbine the definition wwth the bulletin and all
of the sudden, you know, we're the -- we've expanded

somehow magi cally the scope. And so please do comment

on that.

MR. ROYBAL: That's all | have. Thank you.

MR, FELDVAN. Good afternoon. M nane is denn
Feldman. |'mthe attorney for several Arizona tribes.

And as Sheila indicated, the Arizona tribes have
spent a fair anmount of tine |ooking at this notice of
inquiry. And we have a nunber of -- we're not here
today to give substantive coments. W're here to get
better understandi ng of what the issues are. So | just
wanted to follow up on a couple of Ed's questions with a
coupl e of additional questions.

Before | do that, though, | just want to nake
the point for the record, and I think it was di scussed
earlier this norning, we're not going to go into the
Class Il MCS issue here today in any depth. But it is
i nportant that you understand that in Arizona the
conpact has incorporated the NIG -- you know, done it a
different tine, different era, and we have incorporated

the NNGC MCS into the Arizona conpacts. So the
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suggestion that they sinply be repeal ed or, you know,
sonehow el imnated conpletely would create sone fairly
significant problens to the Arizona tribes in terns of
where does that |eave us and does that require us to
reopen our conpacts, sonething that we're not real
anxious to do at the nonment. So again, we'll have
sonething nore to say about that in our witten
comrents, but | just want to be sure that the
comm ssi oners understood that there is that issue to be
addr essed.

In ternms of specific questions on specific
el ements of the notice, I'm-- and these are just
guestions. You know, we're just trying to understand
what the conmm ssion's concerns are. Under collatera
agreenents, Part 531, there's a sentence in here which
says, "The commi ssion has taken the position that
al though the coll ateral agreenents nust be submtted,
t he comm ssion only approves nmanagenent contracts.”
Now, the definition of "managenent contract" includes
collateral agreenents. So we're a little confused as to
what -- if that sentence is a conpletely accurate
statenent or not. | mean, | assune that if you' ve got a
docunent that's called "Managenent Contract" and two
other related agreenents that are collateral agreenents,

you | ook at the entire package and you either approve or
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di sapprove the package. | nean, since "nmanagenent
contract" includes collateral agreenents, we were
confused as to what's nmeant here, sort of the

di stinction between the two.

M5. ECHO HAWK: | think that's correct. But
there is sonme -- when review ng the managenent
contracts, you |look for the managenent positions and al
that. One of the concerns that we have had recently in
the scope of sole proprietary interests is |ooking at
them cunul atively to make the determ nati on about sole
proprietary interest and whether or not that's violated
when you put all the agreenents together. And | think
for the contracts division, that was one of their
concerns. And it's also a concern that we've been --
|"ve been in | can't even count how many neetings where
t hese i ssues have cone up where soneone has had a
managenment contract and then subsequently there's an
enpl oynent contract and then a consulting contract and,
you know, devel oper agreenents and all those things that

canme along with it. And when you do all the math, it

adds up to -- | think we used an exanple in here, the
tribe paying in excess of -- | nean, this is a rea
exanple -- 80 percent of the gross gam ng revenue
with -- when all those contracts and those coll ateral

agreenents sort of conbi ned.
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And so we're trying to figure out, | think, a
way -- what this goes tois to figure out a way to
approve or di sapprove a nmanagenent contract based on the
managenent contract's provisions but also being able to
take a | ook, if necessary, if we need to, | think, the
collateral -- additional agreenents to see if they
violate the sole proprietary interest and whet her or not
the tribe is actually a primary beneficiary or if
there's sonme other things in those agreenents that m ght
turn it into a managenent contract. But | think there's
some confusion in our managenent -- in our contracts
di vi si on about how far can they go into |ooking in those
agreenents to either approve or disapprove them based on
how t hey ki nd of add up cunul atively.

MR, FELDVAN:  Thank you.

The next question we have had to do with
background investigations, Part 556, background
i nvestigations and licensing, Item No. 2, fingerprinting
for nonprimary managenent officials and key enpl oyees.
VWile we think -- prelimnarily, we think this is a good
idea. And we think that if a tribe wants to conduct,
you know, full background investigations on |ower-I|evel
enpl oyees or vendors, they should have the right to do
that. Qur question is whether this would require an

anmendnent of your MOU with the FBI, which, as |
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understand it, is fairly specific as to who the FBlI has
agreed to provide fingerprint reports on.

M5. ECHO HAWK: | haven't |ooked at that MOU in
a while. It likely could because of the -- the
specificity is primary managenent official or key
enpl oyee. It could, but is that sonething that maybe we
shoul d consider if, you know, if we do want to go down
this road and at the tribe's option? And if it is
sonmething that the tribes want to do, then we can talk
with the FBI about that. | know Larry Roberts, who's
chi ef counsel, has been working with the FBI, DQJ, |IRS
really trying to build this interagency coalition so our
rel ationships are strong. So if we needed to do
sonmething like that, we coul d.

MR FELDVMAN:  You think it could be done. You
hope that it could be done.

M5. ECHO HAWK: We're al ways hopeful.

CHAl RA\MOVAN STEVENS: W can tal k about it.

MR. FELDVAN. As | say, our general inpression
was it sounds |like a good idea. To sinply do the change
woul d give tribes nore options in terns of who they want
to process through this, you know, fromthe system So
we think -- you know, assum ng the FBI would agree to
this, we think it's a good idea. Again, we'll have sone

witten conments.
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Last one has to do with, again, background
I nvestigations, Part 556. |In 1997 the N GC began a
pil ot programwhich allowed it to effectively perform
Its duties of background investigations. Mybe we're
just m ssing sonething here, but none of us in Arizona
know what this pilot programis, so we're hoping that
sonmebody can sort of point us towards information about
the pilot programthat's been around for a few years.

M5. ZERBI: Jane Zerbi. I1'man attorney with
tribes in California. M understanding of the pil ot
program has been that when the federal regulations were
pronul gated, it had sone specific tine |ines and sone
specific requirenents that becane very burdensone |ike
providing -- | think one of them off the top of ny
head, entire copies of applications, things |ike that
that the NIGC found was really not necessary over tine
if the tribe, in fact, was maintaining them and then
the NIGC could cone in and review them So ny
understandi ng of the pilot programis a streamined
process that retains the el enents but enabl ed the
| i censing process to be nore efficient.

MR, FELDMAN: Is it in witing soneplace?

MS. ZERBI: And to add onto that, there's an
understanding with the NIGC and tribes regardi ng that

pi |l ot program
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UNI DENTI FI ED MAN:  And that's what we got a copy
of here.

M5. MORAGO. \Which tribes actually use the pilot
progr anf

CHAl RAMOVAN STEVENS: There's a nunber of tri bes.
And actually | don't know the nunbers, but | renenber
having this discussion with our staff. W have a nunber
of tribes that do this. WMtter of fact, | think ny
tribe was one of the first tribes that signed up to do
this. And it was an effort to streamine the process.
And the tribes were doing really a ot of work. So not
sure why there's not nore infornation.

MR, FELDMAN:. Chairperson, is it possible to
post it on the Web site if it's avail abl e?

CHAI RWOVAN STEVENS: For sonme reason, I'm
thinking it's probably on the Wb site. W'Il|l have to
| ook. That's another thing we're doing is we're trying
to fix the Wb site. It's not very user-friendly. W
recogni ze that. W actually had sonebody plead not to
change it because they just figured it out. Let's nake
It soit's easier to figure out fromthe beginning
i nstead of having to invest all this tine. So if it's
not, we should have it up there. M apol ogi es.

M5. MORAGO. Thank you.

Just one final question in terns of Part 559,
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the facility licensing portion of it. W're not ready
to actually say if -- you know, we definitely have
opinions on that, but | think for the purposes of being
fair and offering suggestions, we were |ooking for sone
maybe report fromyou on -- these regs have been out for
a while. And we were wondering what you have done with
them |s there sonething you can give us that shows
their value to you as a regul ator? because, you know,
let's face it. W're all in this together. So we don't
want to be arbitrary by saying we don't agree them and
we want to see if you see value init. And so we would
appreci ate sone feedback fromyou on what you have done
since these regul ati ons have been in place.

CHAl R\MOVAN STEVENS: Well, certainly that's a
very useful question to have and ask for information
before you submt new comment. So we can do that.

M5. ECHO HAWK: This regulation particularly, or

the being put in the NO in additionto it -- and this
Is not -- the issues that we sort of fleshed out in nore
detail are not the end of the universe. | nean, any

regulation is fair ganme. And if have you conments on
any of themor you think any of them need revised or
what ever, then, please, this is not -- this is just --
these are the things, sort of the issues that have

percol ated to the top. But we here, you know, constant
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criticismand critiques of the facility licensing and
the requirenents that it lays on tribes in terns nore of
their paternalistic sort of tone. That's what we hear.

We al so hear that there is a general |ack of
expertise in our agency to enforce or to nonitor
environnmental , public health and safety issues. Do we
have fire inspectors? No. W have gam ng inspectors,
and those kind of things. So that's why it was included
in here, but we can certainly gather nore informtion.
But that was the rationale for including it as one of
the regul ations that we kind of highlighted that we've
heard a | ot of concern about.

M5. MORAGO. We were just looking at it in terns
of duplication of efforts. W do this alot with the
state when we're opening up facilities and we want to
make sure that there -- that, you know, if we're going
toreally look at these regul ati ons and be thoughtf ul
about themand what is snmart and what is expedient for
everybody, then the question is, you know, | think a
fair one of let's find out what it is you' re doing with
them and what are the duplications of efforts, because
if we're already doing it for sonmebody and sonebody's
al ready checking on it, the question is, why do we have
to doit again? And | think that's where it -- the nore

informati on we get fromyou, the better our coments, |
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hope, will be, because we don't want to -- | nean, this
IS a great undertaking that you've taken, and we
appreciate it greatly, so as nuch tinme as you're putting
intoit, we feel it's only fair that we put in as nuch
time as you do in making sure that we conment on this.

CHAl RAMOVAN STEVENS: That's it?

M5. MORAGO. That's it.

MR. FELDVAN: For now.

CHAl RMOVAN STEVENS: Well, and if you have any
addi ti onal questions, certainly get ahold of us, and
we' re happy to answer your questions, provide
I nf ormati on.

MR, FELDVAN:.  Thank you.

M5. MORAGO. Thank you.

M5. ZERBI: Jane Zerbi. | had a question again
| think mght help in the tribes that I work with
provi de neani ngful comrent. You had asked a question
about whet her the NI GC should nove to a ticket system
rather than a notice of violation for late fee
submttals. And I'mjust wondering what you had in mnd
there and how that fits in with IGRA. Is this [imted
to, for instance, late fee submttals? | heard today,
for instance, that one suggestion of audits as well.
How do you see that working in conjunction with your

overall role under | GRA?
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M5. ECHO HAWK: This idea cane up actually out
of staff, and | can tell that you having worked for a
tribe that was recipient of a notice of violation for
| ate fees, audits and fees sonmewhere in the real mof 20
days and we got a notice of violation, well, notice of
violation is a substantial enforcenent action. It
carries with it possible closures and significant fines.
And so we were trying to think of a way where tri bes,
when sonething |i ke this happens, you pay a bill late,
you know, they don't cone take your house; they charge
you a little penalty fee type. And | see many people in
the roomwho were last year, | think -- | couldn't
even -- | don't even know how many NOVs went out for
|ate fees. And internally there was sone thought that
perhaps there's another way of going about doing this,
that if a tribe submts a late fee, late audit, that we
can inplenment sort of a sliding scale, and there's no
really particular idea, but it would be sort of, you
know, if you pay your parking ticket |late, you know,
that kind of idea. That way we're not being so punitive
In that, you know, a change in your -- you know, the
person who processes sone of your paynments in your
finance office, a change of personnel doesn't nean that
the tribe is then subjected to a notice of violation.

Not only does a notice of violation carry these punitive
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things, but it is posted on the Wb site, and, you know,
there's a nunber of things that happen that are, you
know, pretty punitive, and they're inportant. And if
it's sonmething like this, then it mght not -- it may
not rise to that level. That was the thought behind it.

MS. ZERBI: So your inquiry is really focused on
| ate fee submttals. |s that correct?

M5. ECHO HAWK: This is not the end of the
universe. So if you have other ideas, please send them
to us as to how can we use this idea. |If you like the
| dea, then how can we use it?

CHAIl RWOVAN STEVENS: Jane, are you aski ng,
though, is this idea limted only to late fees, or are
you t hi nki ng about applying it to other sections where
there m ght be a violation?

M5. ZERBI: | was really asking the question to
try to get an understanding of what the NIGC is asking
about and then how far you would see that applying. |
know, for instance, with the tribes that | work with
your letter process has been quite effective. And that
doesn't rise to the level of a ticket or a penalty, but,
you know, when you do get a letter and it has a
reconmendati on or sonething like that, it often is very
productive and fol ks respond to it and i nplenent a

recommendation. So I'mjust |looking at it on bal ance as
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to what, you know, what your thoughts were in talking
about a ticket system

CHAl R\MOVAN STEVENS:  Well, | think there was one
period of tinme when we were checking with staff. A
nunber of years ago, there were a nunber of tribes that
were | ate constantly, and there didn't seemto be any
| nprovenent. And, you know, a very | arge nunber of
tribes received notices of violation for late fees. And
that seenmed to get everybody back in line, but it seened
like a really extrenme way to do that. And is there a
progressive way to deal wth |ate fees rather than being
so harsh on everybody, and if there is a way to do this
progressively rather than a | arge hanmer com ng down on
everybody across the board. So | think that's what
pronpted this.

| think in the past |letters were being sent out
to tribes that were continually late with their fees,
late with their audits, and there just never seened to
be any inprovenent. And there should be sone sort of
structure to that, | think especially in terns of fees,
so that they can continue to operate. | think that's
just what we were thinking in terns of just fees.

I"'mglad to hear that it's working in other
areas of enforcenent where we're trying to preenpt and

work with tribes in advance, before a notice of
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violation cones. But we do need to think about fees in
another way in ternms of getting everybody turning their
fees in on tine.

MR, VAN NORVAN:  Mark Van Norman, Nati onal
I ndi an Gam ng Association, and |'"mhere with Elizabeth
Homer, who's our counsel on regulatory matters.

We have had sone | ongstandi ng i ssues about the
NI GC regul ations that were brought forward at the tine
that the regul ations were pronmulgated. So |let nme just
mention that in regard to the MCS, we've always had an
| ssue about the primacy of tribal-state conpacts and
that tribal-state conpacts should be recogni zed as
primary regul atory docunent along with tribal ordinances
for Class IIl gamng. Certainly that concern was
brought forward by the Col orado R ver Indian Tribe's
deci sion, and we think that decision should be respected
by the NI GC.

And there's al so a question about functionality
of the regulations, and I'Il let Liz talk inalittle
bit nore detail about these things.

On facility licensing we were concerned about
process when they went through. There was a first-round
prelimnary notice of rule-making. There was sone
di al ogue about that that was questioning the

regul ations. And then after that there was a notice of
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rul e-maki ng and a 45-day comment period, which was

| nadequat e under the executive orders for rul e-nmaking.
And we also think that they were drafted in such a way
to exceed the NIGC s authority.

And there's a way to get things done, get the
busi ness of the conm ssion done w thout exceeding the
statutory authority under the IGRA, and we think that's
part of your job as well as the regulations. So | think
t hat i ssue needs to be | ooked at.

And then we al so had outstanding i ssues under
the Class Il regulations. Certainly we didn't think
there was a need for a classification regulation. W're
happy that that was set aside.

So I'mgoing to ask Liz to explain these in a
little nore detail. And these are prelimnary
observations, but we know you need sone starting points
to think about, and these have been things that, you
know, we had provided notice to the NIGC in prior years.

Thank you very nuch

M5. HOVER:  Thank you, Mark.

Menbers of the comm ssion, thank you very nuch
for this process and this wonderful dial ogue that we're
having today. |It's very refreshing, and | think that
the conversation this norning, the discussion and the

suggestions were excellent. | didn't hear anything that
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we couldn't kind of rally around and say, yeah, this is
good. And | think in particular the discussion about
the need for us to put our heads together and figure
out this conundrumw th respect to the MCS has got to
be a No. 1 priority.

And | would lunmp into that the ass Il MCS
Issue as well. | think that, you know, we could argue
all day about whether or not the NIGC has authority to
I ssue Class Il MCS of the nature of Part 542. | think
that argunents could be nade that prescriptive
regul ati ons of that scope are not within the authority,
and | sure that NIGC s counsel could argue that they
are. | think that fromthe N GA position, regul ations,
if they're going to go forward with respect to Cass |1,
really need to be at the highest [evel of generality,
not at this highly prescriptive da ta ta da ta ta da,
you know, where everything is prescribed federally,
whi ch al so brings us to --

CHAl RAMOMAN STEVENS: Can | interrupt you just
for -- mninmm as opposed to maxi nunf?

M5. HOVER. M ni num as opposed to maxi num

CHAI RMOVAN STEVENS: Just want to clarify, make
sure | understood you.

M5. HOVER: The word "m ni muni’ has to be

significant. That's a neaningful term "m ni num

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 109

internal control standards.” And that brings us to the
I ssue of enforcenment which is -- which | haven't heard a
| ot of talk about this nmorning until just a few m nutes
ago. But, you know, for the past several years, the

Nl GC has kind of carried around a big stick and kind of
waved it and every once in a while thunped sonebody with
it.

You know, and | think what is a nuch nore idea
relationship is one in which tribes have an incentive to
conply with best practices, with standards, whether
they're established as reqgul ati ons or as gui dance or any
of those kinds of docunments. And there was a voluntary
conpliance initiative in place prior to 2002, which was
if there was sonebody who was going to get an
enforcenent action, a prelimnary notice of violation
giving notice of what is wong, you know, what the N GC
I s perceiving and what the problemis, and a reasonabl e
opportunity for cure, you know. That was the process.
That whol e voluntary conpliance initiative has just
vani shed.

And |"'mreally -- you know, and |'m not going to
represent NI GA or anybody else on this position, but
just as a fornmer nenber of the conm ssion, this whole
enforcenent question is very inportant to ne, and now

that | represent clients, even nore so is that there has
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to be a reasonabl e enforcenent policy. And al nost all
federal agencies have, you know, a notice, an
opportunity for cure approach in their enforcenent.
That has not been the case at the N GC
And | think that, you know, even getting a
prelimnary notice of violation, and | speak from-- |
speak as an attorney who represents Indian tribes, is
once that cones in, things get done. Things start
happening. |If we get a notice of violation, on the
ot her hand, we have to go into defensive posture. Ckay.
Now we' ve got to defend. Forget correcting. Forget --
you know, now we're all together, huddl ed together in a
def ensi ve posture. |If you get a prelimnary notice,
t hough, what you get is a tribal counsel and your gam ng
comm ssioners all going, What's going on here in this
operation? You get this fixed right now, and bl ah,
bl ah, blah. You know, it's a whole different dynamc
that is created in the tribal governnental situation.
So | would put, in addition to these itens, the
MCS, the both the Class Il and the Cass Il MCS, as
well as the facility licensing revisions, because
serious revisions are going to be needed, at least with
regard to the facility licensing at the top of the
agenda. But | think that we should really take

advantage of this opportunity to revisit the NIGC s

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 111

enforcenent regulations and build in a notice and
opportunity for cure provision into that.

MR. VAN NORMAN: | would just say nmaybe you want
to start out with just a letter. You know, instead of
| egal proceedi ng, you could send a letter and say, W
have this concern, and can you pl ease respond. And that
could lead you to a better engagenent. You know, |
t hi nk wor ki ng between governnents, it's appropriate to
expect governnment regularity of the other governnent and
that if you're going to provide notice of inquiry, like
you' re doi ng here, you know, that that nmay be a good way
w t hout creating adversarial process to begin wth.

| would say, you know, in a Cass Il we had
concern about the entertaining display being required to
be tracked. That's not necessary according to the case
law. | think we're going to have a technical working
group neeting tonorrow and ongoi ng neetings and
di scussi ons about that, so you'll probably see a | ot of
activity on Class I1.

| guess those are our prelimnary points. |
think it's a good process to ask tribes to bring these
i ssues forward, because | think we can get regul ations
that are a I ot nore workable for the comm ssion and a
| ot nore effective for Indian Country.

So thanks for the opportunity to participate.

Veritext/NJ Reporting Company

800-227-8440 973-410-4040




© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 112

CHAIl RWOVAN STEVENS: Thank you.

M5. HOMER  Thank you very nuch. And |I'l1l | ook
forward to follow ng you guys around and heckling you.
And | just want to say thanks a lot. Thanks a lot for
| i stening and maki ng these opportunities avail abl e.
It's a heck of a schedule. You know, | know you guys
are going to be exhausted by the tinme you get through
with this. But | think it's going to be very
beneficial, so thank you for that.

CHAl RAMOVAN STEVENS: Thanks, Liz.

Thanks, MNark

M5. ECHO HAWK: Liz, can | ask a follow up

guesti on?
Do you have ideas right now -- if you just want
to put themin witten comments, that's fine -- about

the revisions to the facility license regulation? And
not just that but also if you have thoughts on 518
sel f-regul ation, the self-regulation regulation.

M5. HOMER Oh, you're going to hear a lot from
me on self-regulation. Self-regulation is an
opportunity for all of us to reformour rel ationships,
you know. It's a great opportunity for tribes and the
NlGC to work together. The self-regulation regulations,
unfortunately, there's not nuch benefit. | nean,

there's really no reason for a tribe to go into
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sel f-regul ation, because with a little bit of, you know,
nonetary benefit, which is pretty insignificant, they're
taking on this huge burden. And, in fact, the report
that they have to file even requires nore information

t han what a nonsel f-regul ati ng would have to do. They
have to report, for exanple, on their use of their

gam ng revenue, you know, their -- nobody else has to do
that, but if they're self-regulated, you would have to
do that. Self-regulation should be a carrot. It should
be sonething that you aspire to, not just for the glory
of it but because there's true benefit init. And that
woul d be in ternms of decreased regul atory oversight,

hi gher degrees of deference. You know, maybe even the
M CS issue could be put to bed through an appropriate
sel f-regul ati on regul ati on.

So we're really truly tal ki ng about consensual
rel ati onshi ps and consensual -- you know, sort of |ike
we do conpacts with the state, why couldn't do the
sel f-regul ati on process -- the NI GC have conpacts --
with tribe that address these regulatory issues, you
know, just food for thought, just sonething to throw out
t here.

There was sonething el se that you were asking
about in terns of self-regulation?

M5. ECHO HAWK: Not self-regulation but the
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facility licensing you nentioned --

M5. HOMER  You know, it's really funny. \Wen I
was on the NIGC, this was like laid in ny lap, this
whole facility licensing -- well, it was really the
environnment, public health and safety. What the NI GC
di d between 2002 and the |last year or so was to, you
know, ki nd of cobble together this question of facility
|l i censing and the environnment, public health and safety.
And really the licensing was a regulation -- the
facility license was basically a subterfuge for getting,
quot e/ unquot e, enforceable environnent, public health
and safety standards and to | ock into place the NIGC s
authority to nonitor environnment, public health and
safety issues.

| don't know why the previous adm nistration
wanted to do that. First of all, |I think that's a huge
liability for the agency. You know, | think it created
aliability for the agency by taking on the whole
oversi ght over sonething over which they don't really
have clear authority and which is really truly a tribal,
you know, a tribal issue.

So, | nean, could sonebody sue the NI GC because
sone tribe burned down, killed hundreds of -- you know,
sone gamng facility burned down and killed hundreds of

peopl e and the NIGC didn't catch it beforehand? You
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know, | nean, the agency has created liability for
itself here, which is one of the reasons that, as a
menber of the NIGC, | was opposed to a prescriptive
regul ati on that woul d give enforcenent and oversi ght
authority over environnent, public health and safety to
the NNGC. That's why we went to the interpretive rule
that basically said this is howthe NIGC interprets this
provision of IGRA. If a tribe is doing A, B, C, and D
then that satisfies our federal governnental oversight
concern, and leave it at that.

| never did understand, frankly, why the
comm ssion was so determned to get this regulation. |
think it's not good for Indian Country, and | don't
think it's good for the NNGC. | think it's kind of a
| ose-1 o0se scenario there, but that's just ny personal
opi ni on.

M5. ECHO HAWK: That was it. Thank you.

M5. ZERBI: One additional brief comment. In
the interest of being brief, both United Auburn and the
Pal a Band are going to submt detailed witten conments
on the question about the NIGC M CS, which we believe is
a top-priority question and plays an inportant role in
the industry.

But | wanted to follow up on Elizabeth's

comrent s about consensual regulation. | think that was
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your term And | think that was part of the concept
with the gam ng ordinances for the tribes that I work
with in California. And that is, you know, a tribe and
t heir governnment nakes the individual choice to put into
their gam ng ordinance Cass IIl MCS and the NIGC s
role in nonitoring and enforcenment, and then under | GRA
the NIGC has authority to enforce that ordinance. So |
just wanted to follow up on that concept. 1It's the
first time I've heard it spoken in those terns, but |
think that was the spirit, in many ways, of that effort.
M5. ECHO HAWK: | have a question for people in
t he audi ence, sonething to think about. One of ny
primary concerns as we're going down this road after
April is, how do we nake sure that the MCS -- Cass II|
MCS, Cass Il MCS, and the technical standards don't
take over, you know, our existence again in terns of
regul atory revision and review at the agency? because,
frankly, there are a nunber of other issues that are out
there that could enhance and help the industry and so we
need to nmake sure that there's a bal ance as we nove
forward so that MCS doesn't domnate -- Class Il, C ass
1l MCS don't domi nate the discussion. And how do we
do that? So | don't know if you have any thoughts or if
It's sonething you want to think about and then put into

a witten comrent.
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But it is very inportant to the comm ssion that
sort of the lower-level issues that don't, | guess,
receive as nuch press as Class Il and Cass Il MCS
that they're not overl ooked and that we don't acconplish
t hi ngs that woul d be very helpful to the conm ssion and
to the industry as we nove forward sinply because we get
too wapped up in this Cass Il, dass IIl MCS issue,
which is inportant and we will be addressing. But how
do we do bot h? because for the past eight years, we
haven't been able to do both really, not successfully,

I n ny opinion.

MR. VAN NOCRVAN: Wl |, one of the problens with
the M CS was al ways the outl ook of the agency that we're
a federal agency and we want to have a federal rule
that's uniformy applicable across the country. And
that is not really the structured statute, because the
states are brought in through the tribal-state conpact
process, and that is automatically going to result in
variability based on different negotiating stances and
positions of the state versus the tribes and the way
that, you know, state |aw can be a background for the
state negotiating position.

So | think that one of the things is to | ook to
the primacy of the tribal-state conpacts and to be aware

that those are the primary sources of regulation al ong
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with the tribal ordinances and that the MCS are really
comng in through sone kind of a voluntary incorporation
by reference, consensual regul ati on, however you want to
put it. And so actually there has to be flexibility at
the agency in terns of |ooking at the situation, |ooking
at the authority, and | ooking how the regul atory
structure is put in place. And there's going to be
variability in that. And so if that's recognized, the
agency can devel op expertise and can accommobdate t hat.

And it really wasn't credible when the agency
was saying, Well, we just need a federal rule because we
can't put up wth all these different rules. Mny
federal agencies put up with a nyriad of different
rul es, based on what reference they have to state bar or
county law, et cetera.

So | think that's inportant as you think about
the MCS that it's not really sonmething that you have
authority to inpose vis-a-vis tribes and tri bal
sel f-governnent. They're really supplenental. They're
really guidelines. And it requires a different outl ook.

Thanks.

CHAl RMOVAN STEVENS: |'ve been saying that to
vari ous peopl e throughout the day today about how we're
all going to -- all of us are going to have to strike a

bal ance on this particular subject wwth regard to d ass
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1l MCS. Cearly there are differences of opinion, and

this is just our first stop. W've got seven nore to
go, you know 28, 29 states with 230-sonething tribes,
and 430-sonething facilities out there that all have
di fferent | anguage.

|"mcomng into this, you know, with as open
m nd as | can have about how do we do this with all of

this variability, that we don't create nore gaps, we

don't overstep our authority, and we're going to have to

come up with this together. You know, where |I'm hearing

fromsone, Keep these regulations in place. | need them

because they're in ny conpact, or |'ve got themin ny
ordi nance, or | have a problemw th the state, where on
t he other hand, you have tribes who say, Hey, | already
negotiated this with the state. | don't need the

federal governnment in ny business. | don't need anothe

r

| ayer, or they have a good working relationship with the

state.

You know, we're going to have to strike sone
sort of conprom se here or find sone innovative,
creative way to do this that hel ps because in the end
what we are trying to do is protect this industry
together. And it's a matter of who's doing it and what
the authorities are and that it get done -- that's al

care about, that it gets done -- and to nmake sure that
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in the process of putting together whatever the process
or nechanismis, we're not naking it worse for sone
tribe in sone area, whether that's a tribe that doesn't
have a good relationship with the state or it has it

al ready enbedded in sone other, you know, nechani sm or,
you know, step on the toes of tribes in states who,
frankly, have shed bl ood over these and have al ready
been down this road and said, W don't want to go back
down that road. W're fine, thank you very much. Mbove
on.

So I'"'mgoing to look to all the tribes here to
hel p us find out a solution, an innovative way that we
do this that keeps the protections up and that this is
bei ng done.

So | hear you, Mark. | hear you. There's just
I nherently in the act itself built-in variations. You
know, and bl anket regul ati ons may not necessarily be the
way is what |'m hearing. And, you know, we'll just have
to be creative.

MR. VAN NOCRVAN: Wl |, and | think that one of
the outl ooks is an outl ook frominside the beltway that
there ought to be a federal rule, there ought to be
uniform and it nakes it easy; otherwse, it's
I npractical. And I think that actually if it doesn't

conport with the statute, that that's just not an
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option. And in our view, that doesn't conport with the
statute.

You're set up with regional offices. The
regi onal offices can devel op relationships, working
rel ati onshi ps and expertise, and can take into account
the differences in tribal-state conpacts and the
differences in the frameworks, by virtue of having
peopl e that have sone |ongevity in those offices that
can pick up that experience over a period of tine. And
that's a federalismoutl ook, and that's generally the
outl ook. So we think just acknow edgi ng that at the
beginning is going to be hel pful.

CHAI RMOVAN STEVENS: (Goi ng back to Lael's second
guestion, process, you know, there may need to be sone
| i ke parallel track so we can get sone of this stuff
done that's easier to do, sort of the housekeeping
stuff, like the pilot program once we get nore
i nformati on from everybody about what exactly it is --
di sappointing not to have tribes know what that is, but
we'll renmedy that -- just sone sinple things and not,
you know, be bogged and have, you know, one of the nmgjor
initiatives which is very inportant kind of clog the
pipeline to get in sone other nuch-needed work done on
other parts of the regs. So then there's that option of

doi ng parallel processes but, you know, would | ove to
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hear nore about how do we go about this.

|'ve heard sone fol ks advocate for triba
advisory commttees. W also have the option in the
executive order that tribes can provide to us an
al ternative standard. They can offer sonething to us.
W' ve heard about negotiated rul e-maki ng. You know, we
do want to do this in a way that is collaborative with
tribes, with tribes. But, you know, | have a count down
clock on ny desk, literally. [|'mnot kidding you. It's
a countdown clock that tells ne how nmuch tinme | have
| eft to get as much work done as | can. And so we do
have to be mndful. | certainly don't want to, you
know, and for the sake of tinme hurry through these
things. But | do need to be creative and innovative
with all of you about how to prioritize these and
processes that are thorough, yet tinely. So if anyone
has sonme suggestions on process, we've heard a | ot of
conpl ai nts about the process in past.

| think in the beginning, and what |' m heari ng
fromtribes and recalling fromny own experience, you
know, the advisory conmttee started out ten, 12 years
ago, and it norphed into sonething different than how
they started.

Facilitators, that's one of the things | haven't

seen in nmy tinme working for ny tribe, you know,
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facilitators that direct traffic, that help when there's
differences. You know, sone ideas on process. A |ot of
the critiques and conplaints that we've heard, at | east

| have heard of in my tinme in office, is process. And |
hat e getting caught on process when we've got substance
we have to get to. I'd like to, you know, get sone
suggesti ons on process so that we can get that ironed
out and we can get sone flow in our work ahead of us,
for all of us, that doesn't bog us down.

Many of you all know that there are tines when
maybe the federal governnment gets bogged down in these
processes, and we don't ever really get out of the nud.
We don't get anything, you know, substantive done
because we're funbling around in the process, so love to
hear, you know, any suggestions on process or the

preferred nodels fromtribes.

M5. HOVER | haven't heard anyone step up, soO
"1l step in.
You know, | think that there -- | have said this

before publicly in ny speaking, that there's really only
two things in the whole world, substance and process.
And they're equally inportant. | nean, they really are.
And you're exactly correct that sone of the past

adm ni stration's rul e-maki ngs di d breakdown i n process.

But | think that that was |largely due to the fact that
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in the process the agency officials at that tinme were
really unwilling to accommpdate tribal interest. It was
al nost, when you would go to these processes, as though
t hat everyone's checking things off the tic list. Yes,
we met with this tribe. Yes, we nmet with that tri be.
Yes, we asked this and we asked that and we | et everyone
speak. Ckay. W're done. And so then we go and do
what ever we want to do because we're the federal agency
and we really, you know, are the final say.

And so everyone felt that that was a -- well, |
won't speak for everyone. But everybody in ny circle,
we thought that that was basically, you know, not an
honest process. You know, there nmay have been checks
that were checked, but it wasn't an honest process of
dialogue. And | think that that's what things really
boi | down to.

| think that if everyone understands that the
NIGC s policy is that, No. 1, we will accommodate the
tribal interest to the maxi num extent we can,
recogni zi ng that sonetines you' re going to have to, you
know, split the difference, you know, when there's --
you know, where there's conpeting interests, that that's
really the referee job, but that we shoul d approach
these things with a consensus goal, you know, naybe not

a requirenent we have to achi eve things by consensus but
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at least a goal that we're going to achieve as nuch as
possi bl e by consensus and that we need a practical
t hi ng.

The advi sory comm ttees are good because they're
practical. You know, 15, 20 people can sit around a
tabl e and actually can cone up with a work product, you
know, and -- but that can't be the end of the process,
because ten or 15 people don't represent all of Indian
Country. You know, | could not even -- nost of my work
is in Cklahoma. | could not represent all of Cklahoma
Interests as a nenber of that conmmttee, because it's
just it's too massive. You know, there's too many
tribes. You couldn't just know everybody's issues and
be able to get the authority to represent them

So there has to be a second step in that
process. So you work with tribes, you get a draft, and
then there's a second step of consultation. And then
before a finalization of the rule, you know, where
you're really roping everyone in, and then there should
be a hearing process at the very end, you know, so that,
you know, that people that are -- are going to cone
and -- and, you know, we've all got the benefit of
everyone's comments. W' ve got the benefit of having
read what everyone else is saying and have a chance to

think about it. Then there should be a final public
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heari ng process on the NIGC s regul ati ons before they
ever go final.

You know, so I'mseeing this as a nultipl e-phase
project. And | think that people are going to be a | ot
nore confortable with that, you know. And it gives
everyone the benefit of everybody el se's thoughts and
| deas too.

CHAI RMAN LOVBARDI: If | could just add a
footnote to those coments, if you engage in a process
that involves industry experts, tribal |eaders as
advi sory comm ttees providing valuable information to
the comm ssion as you struggle with your decisions, you
shoul d consi der, unlike what the previous conm ssion
did, allowing those conmittees to retain their own
experts, independent fromthe ones that the conmm ssion
I S usi ng.

| think that it's fair to say that there's a
prejudicial viewin Indian Country, and it's not fair
t hat people who end up on those commttees are
hand- pi cked because they will be pliable. And | don't
think that's true, but that is a perception. And that's
unfortunate for those that commtted their tinme and
served. And | think that it nmakes individuals in our
I ndustry less wlling to serve in those positions when,

for exanple, when they were considering the Cass I
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machi ne techni cal standards and staff nenbers fromthe
Nati onal | ndian Gam ng Conmi ssion were not able to
answer technical questions about the regul ations, that
comrittee requested to get their own technical experts
to answer their questions. And the chairman of the
Nat i onal | ndian Ganming Conmission, in a very gruff
manner, told themno. And | think there are people
sitting in the roomthat know what |I'mtal ki ng about.

| just wanted to add to that is that if these
are going to be working commttees, there should be sone
| evel of independence in their structure so that they
can get their own | awer to advise themor they can get
their own technical experts. And their contributions
woul d be published or valued as nmuch as, say, NIGC s
staff that attenpt to control those commttees, and so
that the perception is not that the conclusion that
comrittee will reach has already been arrived at and
it's just a matter of the process getting to the right
answer .

| think that actually did happen, and there are
peopl e here tonorrow that will be working on the C ass
Il MCS advisory group that has been fornmed that could
provide you with a lot nore detailed information
about -- because those technical standards contain

el ements that need to be revisited, |ike how they cane

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 128

up with cal cul ati ng what the random nunber generat or
nunber was. Nobody's ever been able to answer that.
And we had access to technical experts that probably
could have conme up with a better nunber or better way of
formul ating that, but we're not allowed to do that
because the chairman didn't want to waste any nore tine
doing it.

So | just wanted to add to her comments that a
| ot could be done to enhance the integrity of the
advi sory conmttees and to encourage the people in this
roomwho really could provide valuable information to be
willing to serve, because | think that that damaged your
ability to get people like that to spend their tinme if
they think that they' re going to be seen as being the
coconspirators, if you wll. | hate to use that word,
but | think that happened.

Thank you.

CHAl RMOVAN STEVENS: Thank you, Chairnman
Lonmbar di .

And | think that we -- | wll say, not that I
t hi nk, we do accept comments on how you choose the
advi sory conm ttee nenbers and not have it be so
restrictive that -- or targeted, | guess, that, you
know, are we really getting all the information that we

need, and then bei ng open enough, at least | am-- you
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shoul d know this about me. |'mnot the keeper of al
information. | readily admt this. Those who work with
me, when | don't have an answer, |'m digging around

| ooki ng for sonebody who does have the answer. And we
shoul d be flexible enough to change up as the situation
warrants and find the people who do have the answers.

Any ot her process? Any specific regulations
t hat anyone wants to address?

CHAI RMVAN JAECER: My nane's Ron Jaeger. |'m
gam ng conm ssioner -- chair of gam ng commi ssion for
United Auburn Tribe in Auburn, California.

And 1'd like just to nake sone coments to your
guestion, and | would be happy to submt for the record
a process that | use here in California. | was the
regional director for the Bureau of Indian Affairs in
Sacranento for 12 years and had to work with 105
federall y-recogni zed tribes in the state of California.

As Elizabeth said, it's very difficult to
communi cate, 105 tribes, to consult and to give
consensus. So |, with the tribes of California, and a
| ot of the tribal chairs were here this norning, and
they've left. Danny Tucker, M. Calac, and others that
were part of that group, Bo Mazetti, was part of the
tribes that | worked with, to cone up with a process, a

consul tation process, and we did that.
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And it was -- and | don't want to go into a | ot
of detail, but 1'd be happy to submt that process
whereby we did cone to consensus on an issue from al
105 California tribes. W had an agency policy -- we're
divided into three agencies here in California --
northern, central, and southern -- and where the 105
tribes resided.

And fromthose agency tribes, say the 25 tri bes
here in Southern California, we established a policy
board. W didn't call it a advisory board. It was a
policy board that worked with the superintendent in al
three agencies. And we had office in Palm Springs with
the Agua Caliente Tribe.

But nmy point here is that fromthose agency
policy boards, we established a regional policy board
where issues were discussed, went back to the agency
boards. Those people on the agency board had a
responsibility with the superintendent to neet with
their 24 or 25 tribes or whatever the issue was.

| was trying to restructure the Bureau of |ndian
Affairs in California -- this is five or six years
ago -- to cone up with a California office of trust,
which | thought was nore inportant than sone of the
things we were doing at the agencies. And it involved

actual ly closing sone agency offices, establishing and
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transferring FTE and people to the region to establish
like a realty office wwth 30, 40 realty peopl e, which
woul d be nore hel pful to tribes who wanted to deal with
trust issues, put land into trust, and those kinds of
things. So in the end | lost, but in the end it was a
vote of the California tribal people as to what the
deci si on woul d be.

And so | had that process. | actually -- |
don't nean to be tal king about nyself, but | did -- |
was provided to the Departnent of Interior of the Bureau
of Indian Affairs back in the day, and | was one of 60
federal managers within the entire federal governnent to
get a presidential rank award, and one of themwas for
the consultation process that | established in
California. So I'd be happy to submt that to you if
you would like to look at it.

Thank you.

I'mnot sure how it would work on a nationw de
basis with 400-and-sone tribes in different states and
so forth, but it was a process that worked for the
situation in California. And, you know, | don't see any
of the tribal |eaders here that was part of that
process, but it was successful.

But, you know, | just thought |'d share that

with you, and if you want to take a look at it, | could
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submit it.

CHAIl RAMOMVAN STEVENS: Wl |, many of you al so may
be famliar with the tribal budget advisory committee
that is over at the interior. And that's a process
where the 12 BIA regions are left to select their
representative and an alternate, you know, and you don't
see interior BIA getting there telling themwho they're
going to pick. They just say, Each region, figure it
out. Send us the nanes, and |l et us know who's going to
represent your region, who can actively participate.
You know, certainly we would consider those kind of --
that kind of deference. But certainly we want to nake
sure that we have the experts in the roomwho can hel p
us, as Chairman Lonbardi was shari ng.

CHAI RMAN JAECER: | would just add that the
tribal people that were elected to serve on the boards
were nom nated and el ected by the tribes in that agency,
not by the bureau or not by the superintendent, not by
the regional director. So it was people that they had
confidence in, people that wanted to be involved, and
peopl e who could report back on a regul ar basis.

CHAl RMOVAN STEVENS:  Any ot her comment s?

Lael, did you want to bring up anything el se
that hasn't been discussed yet?

M5. ECHO-HAWK: | think we've di scussed npbst of
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the things that were sort of, kind of percolated to the
top. Sole proprietary interests, | don't know if anyone
had any additional coments on that, primary
beneficiary. But I think that al nost everything has
been touched on, at l|least, that we identified as sort of
hot topics or issues that have cone up

CHAl RAMOMAN STEVENS: Jess, |'m surprised you
haven't said anything yet. | see you back there. |
know you' re there.

MR, GREEN: (I naudi bl e)

CHAl RAMOVAN STEVENS: Ckay. Are you w ndi ng up?
| s that what you're doing? Not today?

MR, GREEN: (I naudi bl e)

CHAl RMOVAN STEVENS:  You're going to wait unti
| get to Okl ahoma?

MR, GREEN: (I naudi bl e)

CHAl R\MOVAN STEVENS:  Are you coming up to
Squaxin Island? You can cone to my hone turf.

MR GREEN. |I'mafraid to go there. They m ght
not (i naudi bl e).

CHAl RMOVAN STEVENS: Actually, they're the
har dest on you, so you've got a lot to live up to.

Everybody's waiting with baited breath. Am|
going to dismss everybody? You know, because there

certainly, if there are -- you know, we can talk further
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i f anyone would like to. There's always other

consul tations. You can always submt coments. Feel
free to contact Lael for clarification. W've had a |ot
of folks cone up to us, as you heard today, asking
clarifying questions about what certain parts of the NO
nmeant .

Dan, did you want to add anyt hi ng?

ASSOCI ATE COW SSI ONER LI TTLE:  Yeah. One of
the things | was very pleased today is this has been
nore of a discussion with tribes instead of at tribes,
and that's very inportant to this commssion. And
actually, | like the fact that | haven't had to do a | ot
of tal king, because the tribes have been doing the
talking. And that is the whole purpose of this process
here is we want to hear fromyou. W want to hear from
you know, your gam ng conm ssioners and your triba

| eaders things on how things that we do that affect your

operation. So that's really all | want to say.

Thank you.

CHAl RAMOMAN STEVENS: Ckay. Well, if there is
nothing nore, | hate to | eave -- have everybody staying

here as we | ook at each other, kind of mull over the
sane stuff we were just nmulling over. But feel free to
contact us.

| want to say thanks to Sycuan for graciously

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 135

hosting and allowing -- and nany of the other tribes for
allowmng us to cone into their territory and supporting
this process with your attendance and with your
coments. W strongly encourage questions. W strongly
encourage contact and your witten conments.

| wish you all and bid you all safe travels
home. And again, thank you very nuch on behal f of the
comm ssi on.

Thank you.

(Proceedi ngs concluded at 2:40 p.m)
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REPORTER S CERTI FI CATI ON

I, R Denise Marlow, Certified Shorthand
Reporter in and for the State of California, do hereby

certify:

That the foregoing proceedi ngs were reported
stenographically by nme and |l ater transcribed into
typewiting under ny direction; that the foregoing is a

true record of the proceedings taken at that tine.

IN WTNESS WHEREOF, | have hereunto subscri bed

ny nane this 26th day of January, 2011.

R. Denise Marlow, CSR No. 11631

Veritext/NJ Reporting Company
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