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SUQUAM SH, WASHI NGTQON; DECEMBER 5, 2011
9:10 A M

CHAl RMOVAN STEVENS: Good norning. Wy don't
we go ahead and get started. Feel free to conme join us
at the table, if you'd like. W certainly have the
room And that way, if you have any questions, you can
just conme right up, have a seat.

See, the chairman is -- your hosting chairmn
Is insisting that you cone to the table.

MR, FORSMAN: |I'mnot insisting, | was just
encour agi ng.

CHAIl RMOVAN STEVENS: | know it seens
unnecessary speaking into the m crophone, but |
understand that we'll be recorded.

Are you hooked up to the sound systen?

THE COURT REPORTER  No.

CHAl RAMOVAN STEVENS: | want to nmake sure --
this is Cheryl. She's our transcriptionist back here.
So she will be transcribing today' s neeting.

So before we get started, I'd like to turn

over the m crophone to Chairman Leonard Forsman fromthe
Suquam sh Tri be, whose territory and | and that we are on

and who has been so graci ous to host us.
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Chai r man?

MR. FORSMAN. Thanks, Tracie, for bringing the
Comm ssi on here to Suquam sh, the Port Madi son | ndian
Reservation. A lot of you folks are famliar with us,
so | don't have to go into great detail of our history,
but we did sign a treaty at Point Elliott, and this
reservati on was established by that treaty with Chief
Seattle and a nunber of other chiefs. The reservation
was allotted in 1886. And now we are in the business of
trying to reacquire a lot of the land we |lost after it
was allotted and sold. So we continue to nmake that a
priority of our tribal government. And of course,
gaming and fishing are our primry sources of revenue,
and al so sone taxation, so that we've been able to use
t hose resources to reacquire a |lot of land that was, in
our belief, stolen fromus. So | know a | ot of the
tribes in this roomhave simlar histories and are
engaged in the sanme efforts.

So | want to keep ny comments short, because
I"'min a council neeting right now It's been handed
over to our vice-chairmn, who probably already ended
the neeting. So | may have the norning off. He's not
as interested in public comment, usually, as | am

But just to let you know that, those who maybe

cone fromout of town, there is lots to do here. W
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have Chief Seattle's grave site in a cenetery over the
hill, and we have our old nuseum which is still open,
down the street on Sandy Hook Road. W're building a
new nmuseum downt own, as well, and our | onghouse is down
there, which is a couple years old, and our dock. It's
been a goal of mne to kind of create sonme new cultura
presence in Suquam sh. So if you haven't been down
there in a while, it's definitely changed.

And there is a nunber of other towns that we
work with in tourism partnerships around here, which are
Poul sbo, Port Ganbl e, and downtown W nsl ow on Bai nbri dge
| sl and are a nunber of nice places to go.

So those are sone things that we' ve been
involved in a lot as we build our new museum and trying
to pronote tribal tourismas a part of sone of the
things that we're al so engaged in with our resort and
casino. W have a nunber of other corporate event
spaces, including Kiana Lodge, which you' ve been to, as
wel | .

So on behal f of the Suquam sh Tribe, a little
over 1,000 nenbers, and our seven-nmenber tribal council,
I'"d Iike to wel cone you to Suquam sh and thank you for
comng to the Suquam sh C earwater Casino Resort.

Traci e?

CHAIl RWOVAN STEVENS: Thank you, Chairman.
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Let's take a round here to introduce everybody
that's at the table. |If we can get the m crophone
novi ng around, if you just state your nane, your
posi tion, and which tribe you represent.

MR. PURSER: Don Purser, Port Ganble S klallam
Tri be, TGA

M5. HENRY: Carol Henry, Port Ganble S klallam
Tri be, conpliance.

M5. HELM Linda Helm Port Ganble S klallam
Tri be, executive director TGA.

MR. HANSON: Dani el Hanson, Port Ganbl e
S klallam TGA

M5. OGAS: Kathryn Ogas, attorney with
Rancheria of California.

MR JACKSON:. Paul Jackson, Tulalip Tribal
Gam ng Agency, deputy director of enforcenent.

MR. NOKES: Bill Nokes, deputy director of
accounting for Tulalip TGA

MR, HALSTEAD: Jason Halstead. |'m
the executive director of the Nez Perce Tribe's Gam ng
Conmmi ssi on.

M5. ECHO HAWK: Lael Echo-Hawk here on behal f
of Spokane.

MR, MATHERLY: Andrew Mat herly, Spokane Tri bal

menber. And | represent the gam ng comm ssion chairman,
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and |'mrepresenting our tribal |eaders.

MR FRIAS. Richard Frias. |I'ma legislative
coordi nator for N CA

MR. ALLEN: Jerry Allen, Seven Cedars Casino
and Janmestown Skl al |l am Tri be.

MR, ROY HATCH. Roy Hatch, gam ng comm ssion
for the Tulalip Tribes.

M5. BRUNER: Lawana Bruner, Stillaguam sh
Tribe, TGA director.

MR, JEFF HATCH:. Jeff Hatch, Tulalip Tribal
Gam ng Agency, DD of I|icensing.

MR, HOENIG M chael Hoenig. |'man attorney
at the N GC
MR, ROBERTS:. Larry Roberts. |'mthe Genera

Counsel of N GC
CHAIl RWOVAN STEVENS: And |'m Traci e Stevens.
I"'ma nmenber of the Tulalip Tribes, and I amthe
Chai rworman of the National |ndian Gam ng Conm ssion.
Welcone. |I'mglad that you all could nmake it.
Many of the tribes at the table, for those of you,
| ooki ng at Kathy and people who are fromout of the
area, these are local tribes here. So you've probably
cone, aside fromus, the farthest. So welcome to the
great Northwest fromthe people, the co-Salish people

here and all of the co-Salish here, of which |I am one.
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W have an agenda here today. Well, first |
want to say thanks to our staff. Rayanne Morris is with
our conpliance division back there, and Mark Philli ps,
who is our regional director. Many of you know both
Rayanne and Mark. W have, of course, Mke and Larry
fromour General Counsel's office. W appreciate
everything everyone has done to help us prepare for
these neetings. As is traditional for nost people,

I ndi an peopl e here, we want to give thanks to the people
who hel ped us prepare for this neeting and set us up for
this neeting. So thank you all for your tine.

Al so back here is Cheryl. Like |I said, she's
our transcriptionist. W wll|l be having everyone speak
into the mcrophone. | know it seens awkward because
we're all so close together, but we want to nmake sure
t hat she can hear us.

So we have an agenda here today. And before |
go on, soneone -- the chairman had asked ne where the
ot her comm ssioners were. Just so you know how we do
this, there are three conmm ssioners, and we take turns
rotating so that the travel burden isn't on any one of
us. And we are conming out to Indian country so that we
can ease the travel burden on the tribes and try to go
to the regions. And that way, it's alittle nore

accessible, by region, to attend these neetings.
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So we bring the staff that we need and try to
keep that to a mninum And then that way, you all get
to know all of our conm ssioners as we go around.

So we have this agenda here, if you take a
|l ook at it. W've been in the past nonth or so going
t hrough the topics rather quickly because we have been
on the road since April, May. |'ve forgotten. There
has been 23 consultations as part of our Notice of
Regul atory Review. And it has been progressive on al
the topics that are here today, where we've started with
di scussions, then we went to a discussion draft. That
was i nfornmed by the neetings we had with tribes. The
di scussion drafts norphed into what are now Noti ces of
Proposed Rul es.

So we've heard comments before we drafted,
then we drafted, then we heard nore comments on the
draft. And on sone of these we're at the stage of
Notice of Proposed Rules. So you'll see a mx in your
packet of Federal Register publications and di scussion
drafts, and then on the agenda there are sone that do
not have a draft at all, we're still in the discussion
phase.

So they should be in the order that they
appear on the agenda. And | want to thank the staff

here regionally who has done a great job organizing this
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so that it's easier on the reader to follow al ong as we
nove al ong t hrough the agenda.

At any tinme, and we understand that there are
many other things that you all may need to do today, we
| eave tine in the agenda shoul d anybody conme with a
prepared statenment on any part of the agenda. W will
go, in terns of our presentation and di scussion, we wl |
go in the order of the agenda, but we al so understand
that, for the sake of tinme, there may be individuals
t hat cannot stay and may have sonething they need to say
about sonething further along in the agenda. So we do
have breaks in here where we open the floor for coments

on any parts of the agenda.

You'll see, and Larry will go over this, that
we will not be going over the MninmumInternal Control
Standards for Cass Il or Cass Ill or the Techni cal
Standards for Cass Il machine play. That was a

deci sion that the Comm ssion nade in July and August, to
nove those to a parallel track with the Tribal Advisory
Commttee, which will be neeting over the next three
days after today.

But it does still leave us quite a bit to talk
about. So fear not, there will be plenty to talk about,
especially when we get to the part about proceedi ngs

before the Comm ssion. So that's really exciting for
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the | awyers.

So that's the agenda. W will nove al ong as
the group -- you know, it all depends on who is in the
group and what people have to say. But we may nove
faster, we may nove slower. W'Ill leave it to the
group. And we should be able to get through all the
topics today and | et you know where we're at.

So if it's tinme, are there any individuals who
have conme with a prepared statenent that you want to
read to the record?

kay. Since we don't have any takers, [|'l
turn it over to Larry Roberts, our General Counsel. And
he'll be going through G oup 1 on the agenda and the
subj ects under G oup 1.

MR, ROBERTS: Ckay. Good norning, everyone.
My nane is Larry Roberts, and |I'm a nenber of the Oneida
Nati on of Wsconsin. And as the Chairwonman said, we're
going to go through the PowerPoint. It should be in
your materials, as well, and then we'll open it up for
di scussion for Goup 1.

So just a couple of housekeeping points. W
want to make clear that tribal consultation is a
di al ogue between tribal governnents and the federa
governnents, and only tribes that are designees can

attend and participate in these neetings. They are not
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open to the public.

When the Conm ssion went forward with the
regul atory revi ew agenda, they took into account
Executive Order 13,175, which tal ks about policymaking
criteria and directs tribal agencies, when determ ning
to -- whether to establish federal standards, to consult
wWith tribes on the need for those federal standards and
any alternatives that woul d preserve the prerogatives
and authority of Indian tribes. So that's what we're
doi ng today.

When the Conm ssion went through with the
regul atory revi ew agenda, we asked tribes and the public
for comment on which regul ati ons the Comm ssion shoul d
review and in what order. And fromthat comment that we
received fromtribes and the public, the Conm ssion
noved forward with these various groups, Goups 1, 2, 3,
4 and 5, and took into account many different factors;
the subject matter; like | said, the comments we
received in response to the notice of inquiry; and the
estimated tine and resources it would take to get
t hr ough each group.

They don't indicate priorities. There is --
sone of the groups, the regul ations we have circul at ed
drafts in sone of the groups and sone of the groups we

have not. But they don't indicate a priority, they are
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grouped in terns of what the Comm ssion thought would
make sense in terns of regulatory review.

There has been three phases for those of you
who have been follow ng the consultations. W have put
forward a nunber of prelimnary drafts before even going
forward with a proposed rule. And so the Comm ssion has
circulated a nunber of prelimnary drafts for comrent,
and now, for a few of these rules that we'll tal k about
| at er today, the Comm ssion has noved forward to a
proposed rule and it has been published in the Federal
Regi ster seeking conment. And then once the Conmi ssion
recei ves comment on those rules, on those proposals,
they' Il consider the comrents and deci de whether to nove
forward with the final rule and how to make changes to
that rule, if any.

So as the Chai rwoman nentioned, al
consultations are transcribed. One of the purposes of
that is that for those of you that are follow ng the
regul atory review process, you may not be able to attend
sone or all consultations, and so you can go right to
our Wb site and click on the transcripts and sort of
see what the conversation was in the consultation for
that day and what issues were tribes sharing and
suggesting to the Comm ssion. So not only are the

transcripts on the Wb site, but the witten conments
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are also on the Wb site.

The Comm ssion has made a commtnent to tribes
that every comment that it receives will be revi ewed and
consi dered, that both the proposed rule and the fina
rule will include a summary of comments, discussing the
comrents that were received by the Conm ssion, as well
as why or why not the Conm ssion decided to accept the
comment. And the Comm ssion is commtted to a clear,
transparent process.

So as you'll see in the agenda today, there
are a nunber -- as | nentioned earlier, there are five
different groups. Goup 1 is what we're going to talk
about this norning. It covers fees that the agency
assesses on tribal gam ng operations, Part 523, which
governs the review and approval of existing ordinances,
the Facility License Notifications, and Buy I ndian
regulation. And then |ater today we'll talk -- later
this nmorning we'll talk about Goup 2, which is
enforcenent issues as well as the rules for proceedi ngs
before the Comm ssi on.

As the Chairwoman nentioned, Goup 3, the
Class Il MnimumliInternal Controls, the Cass Il
Mnimum I nternal Controls and the Techni cal Standards,
the Comm ssion is utilizing the TAC. The TAC i s going

to be neeting here over the next few days. W're -- the
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Commi ssion wants the TAC to provide advice to the

Commi ssion's review. And then what the Conm ssion w ||
dois it wll reviewthat advice that they receive from
the TAC, and then decide whether and how to nove forward
wi th amendnents to those regul ati ons and those parts.
And then the Conmi ssion will engage in a consultation
process on any changes there.

G oup 4 covers background investigations for
pri mary managenent officials and key enpl oyees and
gaming licenses for those officials. It's basically
trying to incorporate a pilot programthat's been in
pl ace for sone tine. Part 571, nonitoring and
I nvestigations, and then Part 537, dealing with
background investigati ons.

And Goup 5 is self regulation of Cass Il
gam ng and whet her the Comm ssion should nove forward
W th sone sort of regulation on sole propriety interest.

So Goup 1, Part 514, this is one of the
groups where we've had a proposed rule that's been
| ssued. Proposed rules for Part 514 and 523 were both
| ssued on Cctober 12th. The closing period for that
comrent deadline is a week fromtoday. And then we al so
have in this group 559 and the Buy | ndian regul ati on.

So in your packet of materials that you

received this norning, you should have a copy of

800-227-8440
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Part 514, the proposed rule. |If you don't have a copy
of that, please raise your hand and we'll get you a
copy.

So a couple of changes in the proposed rule,
to highlight --

CHAl RAMOVAN STEVENS: It's after the blue, if
everybody got it, it's after the blue. Gkay, sorry. &
ahead.

MR, ROBERTS. A couple of proposed changes in
the rule. One is after -- based on coments that we
received on the prelimnary draft and these
consul tations, the proposed rule proposes to have the
fee cal cul ati on based on a gam ng operation's fiscal
year rather than the cal endar year

| think the idea behind that is for -- you
know, a nunber of gam ng operations have -- their fiscal
year differs fromtheir calendar year. So to nmake it
easier for gam ng operations to calculate their fees, it
woul d provide for tribes, if they wanted to, to change
the gam ng operation's fiscal year.

It provides for a fee rate to be published on
March 1st. We're hoping that by publishing the fee rate
on March 1st, we'll have a npbre accurate fee rate.

And the other suggested change is to renove

anortization from Section 514.1(b)(ii) to reflect
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exi sting practices. In our consultations with tribes
and our comments fromthe public, we've received
suggestions that renoving anortization fromthat section
Is actually consistent wth existing practices and isn't
necessarily a substantive change.

So if thereis -- if there is anyone that has
concerns about that change, please let us know in the
context of this conversation or during -- you can submt
witten comments to the Comm ssion itself.

The proposed rule provides for quarterly
paynents, which is nore consistent wth the actual text
of IGRA, and a notification period if the gam ng
operation changes its fiscal year, providing notice to
Nl GC just so that we know that you' ve nade that change.

One of the substantive changes to the
proposed -- or to the rule itself, to Part 514, is a new
section providing for |late paynents prior to the
I ssuance of a Notice of Violation. And so Section 514.9
establishes that | ate paynent system that paynents are
made within 90 days of when they were -- when they're
due, and then the | ate paynents are assessed a fee,
depending on how late in tine they are. And it's a
percentage of what is due.

514.9 provides for appeals of the | ate paynent

assessnent. And after 90 days, if -- if there is stil
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nonpaynment, then that constitutes a failure to pay an
annual fee, which, at that point in tine, the

Conmi ssion -- or the Chair could nove forward with a
Notice of Violation and a civil fine assessnent.

So what we've heard fromtribes and the public
is that sonetinmes fee paynents may be sent in late for
| ssues beyond the control of the tribe, and that an NOV
I's obviously a serious step. And so this proposed
change is to account for those situations where a tribe,
for whatever reason, may be a little late in paying
their fee but it doesn't result in an actual NOV.

Also, as I'msure nmany of you are aware, N GC
processes fingerprints for tribes. And so this section,
514. 15 through 514.17, clarifies our collection of fees
process. And we'll publish our fee anmount biannually.
And that fee anobunt is just based on the cost of what
the FBI charges us to process those fingerprints.

As | nentioned, the comment period cl oses next
Monday. So pl ease send any witten coments in by next
Monday.

MR, MATHERLY: Andrew Mat herly. Can you hear
me?

CHAl RAOVAN STEVENS:  Yes.

MR. MATHERLY: Andrew Matherly. One thing we

want to comment on is the proposed rule, it tal ks about
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the statenents for 30 -- or for 1 to 30 cal endar days,
It's goes up to ten percent of the anmount of the fee.

The Spokane Tribe, we are were supportive of
t he proposed rule. The addition of the ticket system
what we comrent on is the -- we've stated this before,
is the penalty to start at one percent for statenments or
fees 1 to 30 days, cal endar days, and up to two percent
for statenents or fees 31 to 60 cal endar days, and five
percent for statements or fees up to 61, and then from
61 to 90, up to 25 percent for a situation where
statenents or fees are over 91 days late. | just want
to make that on record.

MR, ROBERTS. GCkay. Al right. W're nove
ahead to Part 523. This part, the Conm ssion has
proposed rescinding this part. This part only applies
to tribal gam ng ordi nances that were enacted prior to
January 22nd, 1993 and have not yet been submtted to
NI GC for approval .

So we don't know of any tribal gam ng
ordi nances out there that this part would apply to. |If
you t hink you have an ordi nance that was passed in 1993
that hasn't yet been approved by the Commi ssion, please
|l et us know. So we're taking comments on this until
next Monday, as well.

Part 559, Facility License Notifications, this
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is a discussion draft. The Conm ssion has circul ated a
di scussion draft for comment to -- fromtribes and the
public. And in the discussion draft, it provides for a
tribe to request an expedited review when a Facility

Li cense Notification is sent in.

And basically, what it attenpts to do is there
are certain tines where a tribe will send us a Facility
License Notification and will say, "W intend to open in
60 days. Can you please let us know if you have all the
i nformati on that you need for Part 559?"

And what we have done in the past is, where we
have that information and we can confirmthat we have
everything we need under Part 559, we'll send the tribe
a letter. So this tries to incorporate that process
t hrough regul ati on.

The discussion draft provides for |icenses to
be sent to NIGC within 30 days of issuance. That is so
we are able to track which facilities are actually open
or not. Wich facilities are licensed, | should say.

And then the other change in the draft is
559 -- the current regulations provide for tribes to
provi de copies of -- or basically, a statenent of all of
the laws and regul ations that the tribe has in place to
adequately protect the environnent, public health and

safety. And the discussion draft sets forth, rather
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than having tribes pull together all of that
information, that the tribe attest that it has -- that
the construction and mai ntenance of the facility and
operation is conducted in a manner that adequately
protects the environnment, public health and safety.

One of the questions -- one of the other
changes in the discussion draft is notice to Nl GC when
the license is termnated or expires, or if a facility
cl oses permanently or for nore than 180 days.

So what we've asked tribes about is what about
t hese tenporary cl osures or seasonal closures. And the
di scussion draft |ays out 180 days, but we're seeking
coment fromtribes as to how | ong that tenporary
cl osure period should be where you won't have to provide
notice. Notice is not required for seasonal closures.
So that woul d be |l ess than 180 days.

559.6 provides for additional information to
be provided if requested by the Chair. It sets forth
that el ectronic subm ssions are accepted. And we have
cl osed the conment period on the discussion draft on
June 17th, 2011. But if anyone is interested in the
comrents that the agency received in witing, they're
all on our Wb site, as well as the transcripts from
that consultation period.

The | ast reg as part of the Goup 1 is a Buy
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I ndi an regul ation. W -- the Comm ssion asks, as part
of the Notice of Inquiry to tribes and the public as to
what regul ation they should | ook at, the Conm ssion asks
that we | ook at a Buy |ndian regul ati on which woul d
require NIGC to Buy Indi an when purchasi ng goods,

servi ces supported by various sections within | GRA

I tsel f.

This woul d be a regul ation that woul d, agai n,
apply to NIGC. It wouldn't require tribes to Buy
Indian, it would require NIGC to do so. And we're
seeki ng coment on -- during the consultation process,

sonme tribes have said, "Yeah, you should adopt a

regul ation doing this.”" Sone tribes have said, "You
shoul d do guidance.” Sone tribes have said, you know,
It doesn't -- the Comm ssion should | ook at it.

So we have been taking nore comment on that
and would like any input tribes have on how t he
Commi ssi on should proceed with this, with whether they
shoul d proceed wth a Buy Indian regul ation.

And I'mgoing to turn it back over to the
Chai rworman and open it up for comment.

CHAl RMOVAN STEVENS: Ckay. So we've gone over
Group 1, at |east the PowerPoint presentation. W have
one conmment from Spokane regardi ng the percentages on

| ate penalty assessnents under 514. And | do want to
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clarify, Andrew, if you don't m nd.

MR, MATHERLY: (kay.

CHAl RAMOMVAN STEVENS: | got lost at the |ast
part. Your suggestion was, on 514, 514.9, one percent
for up to 30 days.

MR, MATHERLY: Yes.

CHAl R\MOVAN STEVENS: One to 30 days. Two
percent, 31 to 60 days.

MR, MATHERLY: Correct.

CHAl RAMOMVAN STEVENS: Five percent, 61 to 90
days.

MR. MATHERLY: Yes.

CHAl RMOVAN STEVENS: And then 91-pl us days,
25 percent.

MR MATHERLY: Yes.

CHAl R\MOVAN STEVENS: Do we have any ot her
conments or questions about 514 and the notice of
proposed rule? Yes, if you would pass the m crophone
down.

MR. HANSON: Dani el Hanson, Port Ganble
S klallam Tri bal Gam ng.

A qui ck question regarding Part 514. | was
wondering if there was -- any consideration has been
given to updating the definition of gross gam ng

revenue? There is no specific exanples of what is
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i ncl udabl e and excl udabl e.

CHAl RAMOMAN STEVENS: Actually, that's a very
good question. | think we were going to talk about this
in a mnute, but I'lIl let Larry address that question,
because we actually have been considering it for a
while. And we'll give you the history on this.

MR, ROBERTS: We have been consulting with
tribes on that issue, with the definition within I GRA
itself. W' re wondering fromtribes how woul d you
define it, would you define it consistent with GAAP, the
definition wwthin the statute itself, you know, how can
t he Comm ssion nove forward.

So the Commission is not proposing defining it
at this point in tinme, but if you have suggestions on
how t he Conm ssion should, we'd be happy to consider
t hat .

MR. HANSON: | guess one thing | notice when |
| ook at the definition is there hasn't been any, |
guess, clear guidance on what exactly is includable and
excludable. So not as far as defining it in the course
of generally accepted accounting principles, but |ooking
at what pronotional activity can be deducted and what's
I ncluded in the actual cal cul ati on when assessing fees.

MR, ROBERTS: Yes. And | think our audits

di vi sion may have gui dance on that itself. It's
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sonmething that, if we don't have clear guidance on it,
It's sonething that we should consider. | don't think
we have anyone from audits here today.

CHAl RAMOVAN STEVENS: No, but general ly what
happens, our audit staff and our conptroller,
interestingly, spent quite a bit of time on the phone
hel ping in aiding tribes with their worksheets and what
Is or is not deductible.

| think -- and we were going to tal k about
this in a bit. Wat we have tal ked about is the
definition of net revenue. And we decided not to talk
about that or address that in regulation, because it is
defined in the Act. But it doesn't necessarily talk
about gross gam ng revenue and pronotions. But there
certainly is a way for us to address that through
gui dance or through working regularly with staff at the
Nl GC, either in audits or our conptroller's office, who
goes over and collects the worksheets and the fees.

MR HOENIG Also -- this is Mchael Hoenig.
| think in the past when questions |ike this cane up,
Joe Smth, the fornmer director of audits, had some
gui dance that he had put together. And | don't think it
ever went out as a bulletin, but I'd have to doubl e
check on that. But | know that he woul d send gui dance

out to people who asked about all different things that
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go into the calculation, things that are left out.

And that's sonething that | think we've talked
Internally about putting up on the Wb site at sone
point, too, but it's sonething I think we need to go
through a little nore, also, and especially if we're
going to be maki ng any changes to the fee regul ation,
make sure that everything is consistent.

CHAl R\MOVAN STEVENS:  And we woul d certainly be
open to hearing your tribe's cooments on that that would
i nform how we would put a bulletin or a guidance out.

M5. HENRY: H, Tracie. Carol Henry fromthe
Port Ganble S klallam Tri be.

Actual Iy, our CFO has been in contact with the
audit departnment and has not been able to get a clear
definition for what can be included and excluded. So
it's alittle frustrating out there, especially for
regul ators, to try to supply help, too. So if sone
concrete guidelines could be provided.

CHAl RAMOMAN STEVENS: Thank you for letting us
know that. W'Ill certainly address that with our staff
and informtribes so we can put information out there
that's consistent.

So | don't knowif you want to add anything to
that, Larry, but that's good to know. W need to know

If you' re not getting clear nessages from our divisions.
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Do we have any other conments? W certainly
have a nunber of parts here that we can talk about. 514
on fees, any input that you can give on how this m ght
affect your tribe?

One of the reasons, just sone background, we
wanted to address the late fees, the majority of the
NOVs that are on the books at the NIGC, |ike 66 percent
of them are for late fees. NOVs are substantia
violations, and tribes take them seriously, and anybody
you try to do business with takes them very seriously.

And in discussing this with our conptroller,
In discussing this wwth him what he has found is that
I n nost cases, it is not willful nonconpliance to pay
fees. There is usually sonme reason why that is out of
the control of the tribe. A change in personnel is the
nunber one reason, not knowi ng how to go through the
wor ksheets with this new person or the absence of that
person for sone reason. That's the nmain reason that
we've heard. And he is always working with tribes in
getting this -- any new personnel up to speed on the
wor ksheet and how to cal cul at e.

The second reason has usually to do with
cl osures or natural disasters, things that were out of
their control.

So we wanted to ook at this in another way.
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There is plenty of other ways that we see how | ate
paynents or anything that you owe noney on nanifests
itself. And in |ooking at other independent federal
regul atory agencies, they do have these systens in
place. So this is a new concept. And it becones
increnental with the last step. |f nonconpliance and
fees were just never paid, then there can be the action
of an NOV. But we do want to try to address problens
before they escalate to a very substantial black mark on
the tribe's record.

Well, we've had one comment on the
percentages. Do we have any other comrents on the

per cent ages?

And | apol ogize if you do not -- | apol ogize.
The draft that you have on facility -- I'Il get to that
in a mnute. | apologize. W'IlIl talk about that in a

m nut e.

If there aren't any nore comments on 514 --

MR, ROBERTS: | just want to follow up on the
comment about gross gam ng revenue. You know, one of
the things that the Conm ssion put out inits -- in the
proposed rul e maki ng about fees itself is the statutory
| anguage in | GRA defines gross gam ng revenue in such a
way that it doesn't clearly speak to pronotions.

And so we would really wel cone any comment
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that tribes would have in terns of how the Conm ssion
Itself could interpret the statutory |anguage to clarify
those sort of things, because the statutory | anguage
Itself, basically, provides for -- defines gross gam ng
revenue as the total anmount of noney wagered | ess any
anounts paid out for prizes and paid for prizes awarded.
And so that's in 2717(c) -- I'msorry,
2717(a) (6).

CHAIl RWOVAN STEVENS: Any comments on 559 on
facility license? The one that's in the draft form |
do want to apologize on that. The draft you have does
not have the 180 days inserted on 559.5. But that's
what we're thinking, is six nonths, based on our
di scussions on the road. So it's on the flip side of
this colorful draft you have. It's a two-pager on one
page.

The main departure on this particul ar
regulation is the amount of records or duplication that
the tribe has to go through to submt facility
licensing. And so that has been taken out and repl aced
wWith an attestation fromthe tribal governnent that
public health and safety is adequately protected.

M5. HELM Linda Hel mof Port Ganble S klallam
TGA.

Wuld | be correct in assumng if you're
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expandi ng your facility, you would not need to treat it
as if it were a newfacility and notify the N GC that
you're opening it?

MR, ROBERTS: If you're just expanding, if
it's under -- if it's all connected in one place as
opposed to |i ke a separate parcel, a separate facility,
then it would just be one license.

M5. HELM What if it's just connected by a
breezeway?

MR ROBERTS: | think it's sonething we want
to talk about. And | think it's going to depend on the
specifics of the situation itself.

And so, you know, | think, generally, we'd
want to know the tribe's views on whether, you know,
It's one facility. It sounds like it's sort of -- the
breezeway, it sounds |ike tax-exenpt issues there with
the IRS and that sort of thing. But for the facility
license stuff, | think we'd Iike to talk with you.
Melissa Schlichting is the regional attorney here. |
don't know if you've had any contact with her at all,
but she would be the first point of contact there.

M5. HELM Coul d you spell her |ast name?

MR, ROBERTS: |'Ill just give you her contact
information at the break, if that's okay.

MS. HELM Sur e.
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MR, MATHERLY: Spokane Tri be, Andrew Matherly.
Can you hear ne?

The comment | have on the Facility License
Notification or even the renewal process, it doesn't
outline in here whether a tribe does it in one year or
two years, correct?

CHAl RMOVAN STEVENS: Right. W've left that
to the tribe, to determne how long their |licenses are
and when they term nate and when they renew. So the way
this is laid out, you would need to tell us if they've
renewed or they've expired or you' ve term nated them or
you' ve suspended them rather than us saying it's three
years.

MR, MATHERLY: So just as long as we're within
the 30 days of issuance of a renewed |icense?

CHAl RAMOVAN STEVENS:  Yes.

MR, MATHERLY: The other question is is there
a generalized checklist that the NIGC is going to
utilize when they discuss the health and environnental
stuff, protecting the health and safety?

CHAl RMOVAN STEVENS: We woul d certainly -- go
ahead. We would certainly consider that, if that would
be helpful. And certainly we would have to put out sone
gui dance when new regs conme out, especially when there

Is a departure from you know, what has been submtted
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previ ously.

MR, ROBERTS: The regs right now |lay out a
list of different criteria. The discussion draft
proposes that the tribe just attests to that as opposed
to sending in all that information itself.

MR, MATHERLY: kay. One thing that's
hel pful -- because with the Spokane Tri be we have a
tribal-state conpact with the State of Washington. They
al so have their health and safety. 1It's kind of broad
stuff in our tribal-state conpact. W just want to be
on the sane page, | guess, with both entities so that
one isn't saying that you' ve got to follow the Uniform
Bui | di ng Code and the other one is followng a different
code. Qur tribes adopted the code they're going to use,
and we just don't want to conflict and be out of
conpliance with the checklist or anything.

So |l think it would be helpful, if there is
new checklists, if they could be forwarded to the tri be.
You know, we've used themin the past to generali ze,
assist us to keep us in conpliance. And from experience
with NIGC, not this adm nistration, many years ago, N GC
woul d have the checklist but they wouldn't let the
tribes see it.

There was one nonent when we actually -- they

said we can ook at it, so | handed the checklist to the
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director as we're wal king through the facility. So it's
a tool for us if we could see the information to

I ncorporate what needs to be done. So | haven't seen
that with this adm nistration.

And | also want to applaud this Comm ssion for
listening to the tribes, having this opportunity and
t hese consultations and this rule nmaki ng and maki ng a
change. So thank you.

MR, ROBERTS:. Thank you. W appreciate that
commrent .

One of the things that would be hel pful to
know i s what we've received. W've received simlar
comrents to yours fromother tribes, basically saying
that our conpacts already deal with health and safety
I ssues and that this is really a duplicative issue or
duplicative requirenent and we think it could be
stream i ned and nmade better.

So the Commission, | think, is, in terns of
any comments that tribes have with regard to how -- how
the facility |licensing process has worked specifically
with the public health and safety and how that can be
strengt hened and i nproved and stream ined, if necessary,
you know, reducing paperwork for tribes, we would
greatly appreciate those comments. So thank you

CHAl RMOVAN STEVENS: Ckay. And one of the
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other things I want to talk about is, and actually, you
know, Andrew had -- there were two things, but Andrew
opened up the one about when the renewals are and
clarifying that it's subject to the tribe's

consi deration or gam ng ordi nances. But the other thing
is the tenporary closures. | know Spokane cl oses during
the winter nonths, and other tribes do the sane thing.
They' re seasonal, whether it's winter or sunmer.

But al so, the other thing that we've been
seeing, unfortunately, for sone tribes in other parts of
the country is that they have been forced to cl ose
because of natural disasters, flooding or tornadoes,
fires, and then, of course, expansions or renodels, and
when is "tenporary" tenporary.

And we do want to draw a line in the sand on,
you know, it gets to be too nuch tinme, where you don't
have to renew a license or notify us. That it's, you
know, just tenporary and not to exceed a certai n anmount
of tinme is 180 days -- what we were hearing is 180 days,
six nonths. You know, that works. But if you have any
comments on that, we'd |ike to hear them

This is well-trod ground. W' ve been worKking
on this for a while, so | understand there may not be a
| ot of comments.

If there is not anything else on 559, | do
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want to just quickly talk about Buy Indian and I want to
clarify again that this is not sonething that we're
suggesting that we inpose on tribes, because we're not
able to. But this is a policy that we would like to
adopt for the agencies, the federal agency that does
busi ness with Indians and only Indians. Qur authority
Is with tribes. And we thought it would be a good
practi ce.

It's sonething that happens over at the Bureau
of Indian Affairs, it's something that happens at Indian
Health Service. There is two authorities. One is under
the Buy Indian Act, the other one is within IGRA. And
it's nmentioned in your PowerPoint.

So when we go out and, for exanple, when we
hol d these consultations, we're at an Indian facility.
And to try to keep with the spirit of the purposes of
| GRA, which is to pronote econom c devel opnent in the
I ndi an country and support econom c growh of tribes, we
believe that it's appropriate for this agency to solicit
services and products fromIndian country, as we know
nore and nore native vendors exist out there that we
certainly could use.

We're | ooking at how we could structure this,
both in terns of which authority to use or both, either

under the Indian -- Buy Indian Act or under |GRA, and
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whether it should be a policy, internal policy or a
regul ati on.

So again, | want to be clear, |I'mnot saying
the tribes need to do this. This is sonething that
we' re | ooking at inposing on the agency itself.

kay. Did we -- do you want to go on to the
next part, which is proceedi ngs before the Conmm ssion?
Do you want to take a quick break first, a quick
t el ephone, coffee, restroom break and then we can cone
back and go right at this really exciting section of
proceedi ngs before the Conm ssion?

How many attorneys are here? Two. Four. So
let's take a quick 15-m nute break, we'll cone back at
10: 15, and we'll start on the next section.

(Recess taken.)

CHAl RAMOMAN STEVENS: Ckay. |If everyone could
take their seats.

So let's go to the next part of the nmobrning on
Goup 2. W're going to tal k about Part 573 and
enforcenent, and a new chapter, which would be
subchapter H, under proceedi ngs before the Conm ssion.
So I'lI'l turn it over to Larry to talk about that point.

MR, ROBERTS: GOkay. So we'll start with
Part 573. Earlier this year, the Conm ssion circul ated

a discussion draft. One of the things that the
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Commi ssi on had heard fromtribes during the Notice of

I nquiry and just since the tine that they've been here
Is that sonetines tribes would receive a Notice of
Violation and they would be conpletely surprised by it.
And what the Chairworman and this Conm ssion has been
very clear about is that their approach to regulating
the industry is to basically assist tribes to try to
achi eve conpliance, and only if conpliance efforts are
not successful, proceed with an enforcenent action. And
so that an enforcement action should never cone as a
surprise to a tribe, because the Comm ssion should be
working with the tribe to achieve conpliance at the
outset, and then if conpliance isn't successful, then an
NOV.

So what this Part 573 discussion draft |ays
out is sort of that pre-enforcenent action, if there are
concerns by the Comm ssion, that a letter of concern go
out to the tribe that provides sort of here are sone
| ssues that we see, there are maybe sonme nonconpli ance
I ssues. It can indicate an incident or condition that
may be a violation, and it confirnms sort of what the
notice would provide, that this is NNGC s view, here are
sone necessary corrective action, and engaging in a
di alogue with the tribe and the regulatory body at the

outset to see how the issue can be addressed.
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This pre-enforcenent action process that's
laid out in the discussion draft makes it clear that
it's not a final agency action, that the conpliant --
the letter or the notice would provide sone sort of tine
period to achi eve voluntary conpliance. And then what
the discussion draft lays out is if corrective action
isn't conpleted, that an enforcenent action could be
t aken.

The di scussion draft also |lays out that there
may be circunstances where the Chair may not -- nmay need
to act sooner and may have to issue an actual Notice of
Violation if it's sone sort of, depending on the
situation, sonme sort of exigent situation.

So that's the discussion draft that's been
circulated. If there are any comments on Part 573 and
t he di scussion draft, the Comm ssion has not yet noved
forward with the proposed rule, at this point, but
certainly would wel cone any conmments.

M5. HELM Linda Helm Port Ganbl e TGA

| woul d request that not only the tribe be
notified but also the regulatory body. | know in the
past we haven't always been -- the information hasn't
been communi cated to the regqulatory agency. And so |'d
just like to ensure that we receive it, as well.

CHAl RMOVAN STEVENS: Thank you, Linda. That's
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actually an issue that we've been tal king about actually
since we first canme into office, about who we shoul d be
communi cating with. And we've -- not just in terns of
t hese policy discussions here with regard to
consultation, where we're try to cast a very broad net,
but who at the tribe specifically.

We deal with tribal governnents, and that's
who -- that's the body and the entity that we're
aut hori zed under the Act to deal with. And so we do
need to send it to the tribe itself. But we also
understand that the tribe receives quite a bit of
i nformati on and, for whatever reason, that may not get
communi cat ed.

VWhat | did hear previously fromtri bal
| eaders, because there is a flip side to that, that if,
you know, we were just sending it to the regulatory
body, then the tribal governnent had no i dea what was
happening. And it's really their prerogative to know as
t he governi ng body of the tribe.

So we are trying to send themto both. If |
| ook at Larry and M ke, we try to send themto both now.
But certainly we need to do the best that we can to nake
sure that both bodies know It's a good point. Thank
you.

Any ot her comments on 573? This, again,

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 39

reiterating what Larry had said, this is our effort to
assist tribes to cone to conpliance before an
enforcenent action. And NOVs are serious and they
shouldn't be a surprise. And we want to do what we can
to work with tribes to bring theminto conpliance. And
that may cone in the formof training and technica
assi stance, which we offer quite a bit, individualized
gui dance for the tribe. And this is just our way of
maki ng nore concrete our effort to renedy situations.
Rat her than escalate to NOV, we want to de-escal ate.

M5. HELM That's appreci at ed.

CHAl R\MOVAN STEVENS:  And | know many tri bes
already do this. They have it in their own gam ng
ordi nances or in their own controls that are above and
beyond what's required by the NIGC as an i ncrenental
step process to bring the operations into conpliance.
So I know for many of you it's not new

W will talk later, this is the front end, on
NOVs. There is another section we're going to talk
about on -- later in our discussion today about what
happens at the back end of an investigation, again,
maki ng an effort to notify in advance that there is a
problem and also we'll tal k about how we cl ose those
out later on.

Ckay. If there are no other coments on 573,
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we're -- like Larry said, the cooments on this

di scussion draft closed a while ago, but we've been
wor ki ng on putting out, possibly soon | hope, a notice
of proposed rule that enconpasses the comments that we

recei ved on the di scussion draft soon.

You ready? W'IIl go into the great world of
proceedi ngs before the Commssion. [I'mjust building it
up. It's exciting.

MR, ROBERTS:. (kay, proceedings before the
Commi ssion. In your packet of nmaterials, what is
probably the thickest draft here is a new subchapter H
"Proceedi ngs before the Comm ssion.” What we've tried
to do is consolidate a nunber of different parts into a
new subchapter so that, you know, each -- each part,
| i ke approval of ordi nances and approval of managenent
contracts, have their own appeals rules and you don't
have to go back and forth between different parts. This
woul d organize it all in one subchapter. So the
subchapter is organized where there is general rules of
application of proceedings before the Comm ssion. And
it, you know, goes through things such as definitions.

Then Part 581 is notions and appell ate
proceedi ngs before the Conm ssion, |aying out the
process of howto file notions in appell ate proceedi ngs

bef ore the Comm ssi on.
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Part 582 | ays out appeals of disapproval s of
gam ng ordinances. Part 583 in the draft would cover
approval s or disapprovals of managenent contracts,
appeal s of those. Part 584 would be appeals before a
presiding official of a Notice of Violation, proposed
civil fine assessnents. And then Part 585 is
actually -- covers appeals before the Conm ssion on
witten subm ssions, where there is not a presiding
official, for exanple.

So basically, | guess let ne step back and say
t hat when we started wth the Conm ssion, in going
t hrough the Notice of Inquiry and talking with staff on
what regul ati ons shoul d be addressed by the Conm ssi on,
alot of folks in the Ofice of General Counsel said,
you know, it would be nice to have these all organized
I n one subchapter that you can go to. And there are a
| ot of issues that may not be all that exciting in your
day-to-day activities, but once you're in an appeal, we
don't really have set forth in regs all of the questions
t hat have cone up over the course of the existence of
t he agency, in terns of how to handl e appeal s.

And so what we've tried to do is clean up our
appeal s process quite a bit and try to have -- fill in
t hose basic steps and provide guidance to tribal gam ng

comm ssions, tribes, attorneys in how appeals before the
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Commi ssi on woul d be handl ed so you don't have to pick up
the phone all the tinme wth soneone in the Ofice of
General Counsel and say, "Well, howdo I file a notion
before the Comm ssion?" It's right here in this
proposed subchapter.

So Part 580 is, like | said, basic issues such
as definitions, how the Comm ssion will go about
addressing either a suspension, revocation, anmendnent or
wai ver of rules, who may appear before the Conm ssion,
how service is effectuated, and how t he Comm ssi on nay
handl e ex parte conmuni cations. And we have received
quite a few comments on the discussion draft with regard
to ex parte communi cati ons.

And so | think what the Comm ssion is doing
now is we've conpiled a lot of the information on the
di scussion draft, and the Conmm ssion is eval uating how
to nove forward with a proposed rule. And so all of
t hese issues, again, if you didn't have an opportunity
to comment on the discussion draft, the proposed rule
woul d go out and, nore likely than not, you'll have 60
days to provide comments on the proposed rule. And we
woul d encourage everyone to do so.

Part 581 is the notions practice on
proceedi ngs before the Conm ssion. So notion for

limted participation in ordinance appeals, how to
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effectuate notions to intervene and appeal before a
residing official, howto file notions for the witten
subm ssions. Basically, Part 581 encapsul ates all of
t he general procedural rules for filing a notion,

i ncl uding notions for reconsideration and notions to
suppl enent the record.

Part 582 relates to approvals -- or
di sapproval s, | should say, of ordinances, resol utions
or anendnments to gam ng ordi nances, who may appeal the
di sapproval, how to appeal that disapproval, what
happens if there is a late filing or a failure to file
an appeal, again, notions for limted participation, the
standard of review that will be applied on an appeal of
a di sapproval, the decision, and then maki ng cl ear when
final agency action occurs.

The same thing with Part 583 for managenent
contracts. Again, just setting forth the process, who
may appeal, how to appeal, dealing with late filings,
failure to file, notions for limted participation,
again, the standard of review that woul d be appli ed,
deci sion, and when final agency action occurs. So this
basically |ays out the entire process for approvals or
di sapproval s of nmanagenent contracts or anendnents
t hereto.

Part 584, so appeals before a presiding
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official of a Notice of Violation. So our process
basically provides if the tribe receives a Notice of
Violation, the tribe can choose to go before a presiding
official. And so this lays out that process of when an
appeal is before a presiding official, how that

appeal -- basically, all of the process issues; how to
appeal , notions, notions for limted participation, who
has the burden of proof, and when the hearing wll be
held for the presiding official, the hearing process and
al so the decision, the timng, content, and the fi nal
agency action itself.

Most of the appeals before the Conm ssion are
handl ed on witten subm ssions. And so Part 585
controls when it's just, you know, briefs and witten
subm ssions. Again, the process for appeals.

So what we've -- what we've been doing through
consultations is | think a lot of the comments that we
received fromtribes have been witten comments on the
di scussion draft, because, obviously, as you can tell,

t hese rules here | end thenselves to a back-and-forth,
engagi ng conversation here. But if you have any -- so
what we've been asking folks to do is to -- you know, if
you want to take the prelimnary draft back to in-house
counsel and have them conmment on it, or obviously if you

have comments today, that would be great, as well. But
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it's basically trying to put all of our different
procedural rules in one subchapter so that it's nore
user friendly.

CHAl RMOVAN STEVENS:  You woul dn't believe how
excited our attorneys were when we -- see, he's really
excit ed.

You know, the regul ations have been in place
for sonme tinme now and they've been out, you know,
operating with them And naturally, you find out what
wor ks and what doesn't work, not just fromthe tribe's
side, which we've -- you know, it's been brought to our
attention, but what works within the agency and what can
make an appeal process easier or nore difficult or
clearer or lacking clarity.

So we had -- you know, and that included Larry
and M ke over here, but a nunber of attorneys who said |
have this wish [ist of things that if | could change the
world, at |least the NIGC world, you know, here is a |ist
of things that would be hel pful for us when we're
handl i ng appeal s.

And of course, as you see here, there are a
nunber of ways that -- nunber of actions that can be
appeal ed. But we wanted to create sone consistency,
where applicable, in the appeal process and nmake it

clearer to both those who are appealing, the parties
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i nvol ved i n appealing, any people that m ght be

I nterested parties, or to, nore inportantly, presiding
officials, because they're the ones who are going to use
these rules to conduct the appeals, should there be a
presiding officer, so everybody knows the rules of the
road and that they're clear.

Again, feel free to bring this draft to
whonmever you feel you need to, if you need to, and feel
free to submt comments.

MR, ROBERTS: And just so you know, this draft
has been -- the comment period on the draft closed in
| ate August. And so this is one of those drafts that
we' ve received comment on. W're now briefing the ful
Commi ssi on on a proposed regulation. And so | would
hope that the Comm ssion is going to nove forward on a
deci sion for a proposed regulation soon. So | would
just keep an eye out for that. That mght be -- that
will be a very good time to comment on it, during that
60- day comment peri od.

CHAl RAMOMVAN STEVENS: Ckay. |If there are no
comments or further coments on that, what we can do is
nove on to G oup 4, that's the afternoon session, if you
all don't mnd. And we can talk about -- that's the
1:30 to 3:00 p.m on the agenda, 556, 558, 571 and 537.

If we throw sone letters in there, we m ght be playing
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bi ngo.

Ckay. So, Larry, do you want to start on
G oup 4, start on the pilot progranf?

MR, ROBERTS. Yes. So the pilot program what
we' ve heard through consultations and staff and j ust
neeting with tribes is that nost tribes are operating
under a pilot programthat NI GC utilizes, where tribes
submt a notice of results of their investigations for
pri mary managenent officials and key enpl oyees. And
they maintain the applications and the investigative
reports. And the Comm ssion has heard pretty uniformy
that formalizing this pilot program which a nunber of
tribes use, that that should be formalized in either a
regul ati on or a policy.

And so what the discussion draft in your
materials does is it seeks to formalize this pilot
program t hrough regulation. So Part 556 includes al
t he procedures before a gamng license is issued, and
558 addresses the procedures after a gamng license is
| ssued.

And so one of the things that we have been
requesting through consultations and public conment is
what we've learned is that sone regions may have
I npl emented the pilot programa little bit differently

fromregion to region. So what this discussion draft
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attenpts to do is provide sonme uniformty across all the
regions. So if there is anything in the discussion
draft that looks a little bit different or not sonething
that you're used to in part of the pilot program

think we'd |ike to know that.

| also think that this is one of the drafts
that the Comm ssion has -- obviously, the comment period
on the prelimnary draft is already closed. So it's
sonet hing that, again, the Comm ssion is |ooking at, all
t hose comments that we had received on the discussion
draft, and hopes to nove forward nmaki ng a decision on a
proposed rule shortly.

So 558 includes all the procedures after a
gaming license is issued. So after the notice of
results, the tribe may |icense the key enpl oyee or
pri mry managenent official. The tribe notifies N GC
within 30 days. N GC has 30 days to request additiona
information. |If a license is issued prior to an
objection by NIGC, then the licensee has a right to a
notice and hearing. The license nust be suspended
during that hearing tine. And then follow ng the
hearing, the tribe notifies NIGC of the tribe's decision
on whether it's going to license that key enpl oyee or
pri mary managenent official.

CHAIl RWOVAN STEVENS: Again, | want to
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reiterate that these were broken up so that we have --
It's clear what is required before and what happens and
what's required after. The pilot program has been in
pl ace for some nunber of years, so it's not really
technically a pilot any nore, and so we wanted to get
these into regul ati ons and nake clear what steps tribes
need to take and what our part will be.

The other thing that we're doing, just as an
aside, once we get to a point of finalizing these, we
will be creating sonme processes internally across the
regions. W ask for the sane information, but it may be
in different forns that we ask tribes for information or
the submttal process is -- mght take on a certain form
in other regions. And what we will do is, and have
started to do this, is to create a consi stent,
across-the-board process throughout the country.

So it mght ook like there is a change in
what we're asking for, when really it's just the form
that we may be asking you for, in the formthat it's in.
So we want to do this so that we're one, we create
consi stency again, uniformty across the board. But
also internally it hel ps us; should one region be
over |l oaded, another region can help out with processing
sone of these applications. So if, for exanple, there

is a very large facility opening in one area and there
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is a |lot of people comng through, we can recruit sone
other regions to help another region out. And it's
easier to do when there is uniformty.

MR, ROBERTS: One of the questions or issues
that I'll raise in the discussion drafts for 556 and 558
is you'll notice on page 4 of 556 and under 556.4(b), it
tal ks about if the tribe has submitted a notification of
results of an individual seeking to be enpl oyed by
another tribe and that second tribe has access to the
i nvestigative materials that that second tribe -- or if
they received the investigative materials from N GC,
that second tribe can just update the investigation
materi al s.

And in conjunction with 558.2 on page two --
so this process, basically, provides if a tribe has
access to the investigative results of an earlier tribe,
they can just update that investigative report, if they
want to.

558, after a tribe is licensed, the Comm ssion
has put in its discussion draft for tribes, should they
forward copies of the eligibility determ nation for
someone who has not been |icensed, should they forward
that to NIGC for use by NIGC and other tribes. W've
heard sone tribes say, "Qur investigative reports are

ours, we don't want to share themwith other entities,"”
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and we've heard sone tribes say, "Yes, that would be
hel pful to know if one tribe has decided not to |license
this individual, and having access to that report."

So it's just a -- it's a question out there,
it's a discussion topic. W'd |ove to hear what tribes
have to say on that and how t he Commr ssion nay want to
nove forward in terns of meking those types of reports
avail able to other tribes.

Finally, sone tribes have said during the
consul tation process that what we do is, when they fil
out their application, we'll just pick up the phone and
call that tribe where they've applied to earlier and
talk directly with that tribal gam ng conmm ssion

kay. If there are no --

CHAl R\MOVAN STEVENS: | was going to say if
there aren't any other coments, we can nove on. Again,
we are taking in all the comments that we have received
since this particular -- these two particular parts were
I n discussion draft form and we are working on a Notice
of Proposed Rules. So please, again, keep your eye out
for that in the near future.

MR, ROBERTS: Ckay. Part 571, nonitoring and
I nvestigations, this is sonething that the Chairwonan
referenced earlier.

We have issued a Notice of Proposed Rul e which
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provi des for an investigation conclusion letter. What
we' ve heard, during the course of consultations, is that
sone tribes would say, "Well, we know -- NIGC told us
three, four, five years ago that they opened up an

i nvestigation, but we never heard back fromthem W
don't know if it's still open, if it's still ongoing, if
it's been cl osed, you know, and we would |ike to have
sonme feedback from NI GC. "

So what this provides for in the proposed rule
is that an authorized NIGC staff nay advise a tribe or
entity by letter that an investigation has been
conpl eted, and so providing sone sort of feedback to
that party. The proposed rule nmakes clear that the
notification is not a finding that no viol ation had
occurred, and it doesn't preclude the Chair fromtaking
further action down the road.

But for exanple, an investigation may have
been opened years ago, say, and the tribe is now | ooki ng
to refinance sone of its debt. And so a | ender may say,
"Well, is this an ongoing investigation or not?" And
Nl GC staff may send out a |letter saying, you know, that
i nvestigation has been conpleted. It clears the way for
a tribe to acconplish its refinancing, in certain
ci rcunst ances.

So the Notice of Proposed Rul e nmaking was
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publ i shed on Cctober 12th, and that conment period
cl oses next week.

CHAl RAMOVAN STEVENS: Again, this was in
response to what we were hearing fromtribes in our
initial discussions |ast year in our Notice of Inquiry,
and consul tations even prior to that, before we did our
Notice of Inquiry over the summer of 2010.

And | actually, and the Conmm ssioners did
this, but we all do, even just last week | had a couple
of tribes cone to ne and say, "Hey, there was this
I nvestigation going on. Wat are you doing? |It's been
going on for a long tinme, and | need to know are you
going to do sonething or not?"

So it mght have been years. And the one
I nstance |'mthinking of right now, it's been years.
And they're sort of in linbo. And especially if you're
the regul atory body or you're the operations and you're
hol di ng these records and you don't know how | ong shoul d
| hang on to these or can | store them now, you know,
what's happening. And it's just sort of this unknown
hangi ng over you until you get sonme concl usi ons.

So we | ooked at ot her independent federal
regul atory bodi es and what do they do. And they do do
cl oseout letters saying, "Hey, we |ooked into this.

We're closing out this investigation,” but also with the
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under st andi ng, too, preserving the authority of the
Nl GC, and the Chair specifically, that, should this cone
up again, we may have to reopen it.

But that's the back end. Earlier we were
tal ki ng about 573, about notice to tribes, that we're
not going to surprise you with a Notice of Violation
unl ess there are really exceptional circunstances.
Usual Iy the tribes, we're in comuni cati on, our regional
of fices are in comrunication, so there is notice up
front and there is notice on the end. So that's what
we're looking to do in these two regul ati ons.

Are there any comments from anyone on this
particular part? Yes, Andrew.

MR, MATHERLY: Andrew Mat herly, Spokane Tri be.

Spokane Tri be supports the 571 proposed rule.
We just want to clarify the discussion draft, that the
Nl GC' s authority to access records |l ocated off-site is
unnecessary and support leaving it out of this part. |
don't know that that will be wth the paperwork
reduction act or where it's actually listed in here, but
just sonme comments that was put in our formal letter
t oday.

CHAIl RAMOMAN STEVENS: Larry, M ke, do you
remenber comments on -- because we have tal ked about

that over the past six nonths, about access to off-site

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 55

records and what tribes have said about that and what
we' ve det erm ned.

MR. ROBERTS: Sone tribes have basically said,
simlar to what Spokane had nentioned, which is, you
know, we don't need -- we have that access already, we
don't need to put it as part of a regulation.

| don't know off the top of ny head the other
comrents we received, but it was pretty uniformy that
Nl GC al ready has access to those, so we don't need to
spell those out even further in a regulation.

CHAl RAMOVAN STEVENS: Ckay. Any ot her comrents
on this part?

Ckay. |If not, we can nove on to 537.

MR, ROBERTS:. 537 is the part that applies to
background investigations for persons or entities with
financial interest in a nanagenent contract or having
managenent responsibility in a managenent contract.

And what the discussion draft provides is for
the Chair, in her discretion, to reduce the scope of
i nformation to be furnished for any tribe that's goi ng
to have a financial interest in a nmanagenent contract or
managenment responsibility in it, or an institutional
I nvestor that is already federally regulated or is
required to undergo a background investigation and

| i censure by a state or tribe pursuant to a tribal-state
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conpact .

So I think the discussion draft's intent is
to, where there are already reviews in place, that it be
stream ined for those entities or the Chair may
streamine it, if she so desires, for those background
i nvestigations and information for those entities. And
that is the primary change in the di scussion draft.

CHAl RAMOMVAN STEVENS:  Any comments on 537,
which is those two sections on page -- oh, there is not
a page, nunbers on the page here. Page one and four.

If not, we can go on to the next section,
which is our notice of no action. And I'll let Larry
tal k about that.

MR, ROBERTS: So as part of the regulatory
revi ew process, the Conm ssion asked a nunber of
different questions in the Notice of Inquiry, trying to
frame how they were going to nove forward with the
revi ew of regul ations, asking again, as | said earlier,
whi ch regul ati ons shoul d be reviewed, in what order, and
what issues should the Conm ssion be | ooking at as part
of the regulatory review process.

So one of the questions that we heard in
response to the Notice of Inquiry was sone tribes saying
that NI GC shoul d review and approve agreenents

collateral to a nmanagenent contract. And sonme comments
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we received is that NI GC shoul d define net revenues.

What the Conm ssion published on Cctober 12th
Is a sunmary of those comments that they received and an
explanation as to why they're not noving forward with
coll ateral agreenents and a net revenues definition as
part of its regulatory review process.

Basically, tribes often do and can provide
collateral agreenments to a managenent agreenent for N GC
to review, but the statute provides only for NNGC to
approve or di sapprove actual nanagenent contracts.

And then with regard to the net revenues
definition, the Comm ssion, after receiving the
comrents, agreed with those that thought that a GAAP
definition of net revenues could be inconsistent with
the statutory definition of net revenues, so it decided
not to nove forward with changi ng or nodifying a net
revenues definition because we're limted by what the
statute provides.

So this is -- you know, this is, | guess,
al ong the lines of what the Comm ssion was sayi ng, was
that, you know, we're going to -- the Conm ssion is
going to be transparent and let fol ks know why the
Comm ssi on has decided to nove forward or not based on
the comments they receive fromthe public on various

issues. So this is one of the issues that they've set
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forth, that they're not going to nove forward on these
two issues.

CHAIl RAMOMAN STEVENS: Ckay. Does anyone need
any nore coffee? W' ve talked to everyone so nmuch that
you all know what we're doing. So this is nore evidence
of that. You know, when we started tal king about these
two subjects, then we said, considering the comrents
that we've received, okay, that's enough tal king about
this, we're not going to do anything.

If it's okay with the group, we can nove on to
the last part of the agenda, G oup 5 on the self
regul ation regulation of Class Il gam ng, and al so on
sole proprietary interest.

MR, ROBERTS: Ckay. So for Part 518, and you
shoul d have in your materials --

CHAl RMOVAN STEVENS:  Find this section.

MR. ROBERTS: -- a prelimnary discussion
draft. Again, this is sonmething that the Comm ssion
circulated for cooment. The conmment period has cl osed
on this discussion draft, and the Conmm ssion is now in
the process of reviewing all the coments and deci di ng
how to nove forward with the Class Il self regulation
reg.

CHAl RAMOVAN STEVENS: Can | stop you for a

second?

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 59

MR, ROBERTS: Yes.

CHAI RWOVAN STEVENS: Excuse ne. ' msorry,
Larry. There are two versions in this packet. The
first one shows the deletions in bubbles. That goes
t hrough twel ve pages. And then the second part of that
are the strike-throughs and the insertions and no
bubbl es.

W do this because we have Iimted
technol ogical ability right at the nonent at the N GC
and our version of Wrd.

So for those of you, like ne, who hate
del eti ons and bubbles, | nmade them nake two copies. But
you mss the conmments if you get rid of the bubbles.
The second one is the insertions and the
stri ke-throughs, the del etions.

So whatever is your preference in reading,
just so you know, you're | ooking at the sanme thing, they
are the sanme thing, two different versions. That's al
| wanted to tell folks while they're |ooking through
this.

MR, ROBERTS: Ckay. So for the Cass Il self
regul ation, basically in the Notice of Inquiry, when we
were asking tribes should the Conm ssion | ook at the
Class Il self reqgulation reg, sone of the comments we

received fromtribes is that the adm ni strati ve burden
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of actually receiving the self regulation certificate
out wei ghs the benefits obtai ned, that the process itself
laid out in Part 518, the requirenents are duplicative
and burdensone, that the petition to be a self
regulating tribe and then the annual reporting

requi rements undernine the whol e purpose of the
certification. Sone tribes commented that obviously

t hat high standards of self reg, becom ng a self
regulating tribe for Cass Il purposes should be

mai nt ai ned, and a nunber of tribes comented on how a
Class Il self regulation certification is a hallmark of
tribal sovereignty.

So after receiving the cormments on the Notice
of Inquiry, the Comm ssion decided to nove forward with
a discussion draft, which everyone has in their
materials. This is a discussion draft. The due date
for witten comments cl osed on Septenber 17th. The
Commi ssion is review ng those coments and is in the
deci si on- maki ng process now of how to nove forward, if
at all, with a proposed regul ati on.

What the discussion draft attenpted to do or
attenpts to do is shift the focus of 518 fromthe actual
operation itself and nore to the tribal regulatory
agency, so |looking at how the regulatory -- tribal

regul atory agency itself functions. It attenpts to
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reduce the subm ssion of duplicative information and
really attenpts to streanline the process, naintaining
hi gh standards, but also neking it sonething that
certification -- all tribes | think now -- we only have
two tribes that have a self regulation certification, a
third by statute. But two tribes have a certification.
And so what the Conm ssion wanted to do is try to nake
a -- put in place a process where nore tribes are
achieving Cass Il certification.

So the subm ssion requirenments, we can just
sort of go through this, this discussion draft, it has,
under Part 518.3, the summary of the history of gam ng
operations, how the TGRA -- their organi zational chart,
the enploynent criteria for regulators, all of the
I nformation that would be provided as part of the self
regul ation certification. A funding description, a |ist
of the current regulators, and a description of the
gam ng operation's accounting system a listing of
I nternal controls, description of the recordkeeping
system a copy of the facility |license, and any
addi tional tribal gam ng regul ati ons.

518.4 lays out the criteria that nust be net,
that the tribe maintains effective and honest accounti ng
of revenues, reputation for a fair, safe and honest

operation, that it operates on a fiscally and
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econom cal Iy sound basis, and generally free of any

di shonest or crimnal activity, and that Cass Il gam ng

has been conducted in conpliance with federal and tri bal

| aws and regul ati ons.

518.4, the other criteria, that the tribe has
an adequate system for accounting of revenues, that the
tri be has an adequate system for investigation,
|l i censing and nonitoring of enployees, and an adequate
systemin place for investigation, enforcenent and
prosecution of violations.

518.4(b) lays out how a tribe may illustrate
that it nmet those criteria, and lays forth, basically,
different criteria that you can use to illustrate that
you' re neeting those requirenents; adequate dispute
resol uti on process, adequate system for accounting of
gam ng revenues, can illustrate that the tribal gam ng

regul atory body nonitors conpliance with |aws and

regul ations, including MCS, nonitors the effectiveness,

that the TGRA audits Class Il gamng activities, and
that it reviews the accounting information, that the
regul atory body has access to all records, adequate

i nvestigation, licensing and nonitoring system
establ i shed standards for vendors, that it establishes
and posts the gane rules, that it takes appropriate

enforcenent actions, that it takes testinony and
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conducts hearings, it can also illustrate that the tribe
adequately permanently funds the TGRA, that it's adopted
a system for adequate prosecution, that it can
denonstrate that the operation is conducted in a manner
that protects the environnent, public health and safety.
And then Section 518.5 | ays out the process

for reviewing petitions. And so within NIGC, the Ofice

of Self Regulation will nake an initial determ nation
Wi thin 120 days, that it will issue a report of its
findings, and that it will issue a certificate of self

regulation or notify the tribe if it does not neet the
criteria. And if the tribe doesn't nmeet the criteria,
then it may respond to the report and include additional
information. It can request a hearing. The Ofice of
Sel f Regul ation would issue a decision on the petition
itself, and then the decision to deny self regul ation
woul d be appeal able to the full Comm ssion.

And then the discussion draft for annual
reporting requirenents, 518.7, there are sone changes
here, and they're based on the text of IGRA itself.
Annual reporting requirenents, that there be an
I ndependent audit. And this is where the IGRA itself
provides for a resune of all PM3s and all key enpl oyees
hired and |icensed by the tribe after receiving a

certificate of self regulation.
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And then Part 518.8 provides that the tribe
has a continuing duty to informthe Comm ssion of any
change in circunstances material to the approval of self
regul ati on.

And then 518.9 basically summari zes what
powers are limted during self regulation by N GC
This, again, drafts the statutory |anguage of | GRA

518.9 nmekes clear that the Conm ssion retains
all other powers, and powers to bring enforcenent
actions for violation of IGRA N GC regul ati ons and
tribal gam ng ordi nances.

Again, this is sonething where we have
received a |l ot of comments on it, as |'ve nentioned.
The Comm ssion is right now reconciling those coments,
| ooki ng at those comments, considering them and
deciding how to nove forward with a proposed rule
maki ng.

CHAl R\MOVAN STEVENS: Are there any conments on
518, the di scussion draft?

MR, ROBERTS: Okay. Well, the last part of
Goup 5is sole proprietary interests. As part of its
regul atory review, the Conmm ssion asked whet her it
shoul d consi der pronulgating a regul ation defining sole
proprietary interests, whether it should provide a

regul atory process by which a tribe could request a
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review. Sone coments that we received in response to
the Notice of Inquiry is that the Conm ssion should
pronmul gate a regul ation, but that review by the

Conmmi ssi on should only be had at the request of the
tribe.

Sonme comments suggested that sole proprietary
i nterests shoul d be defined using the percentages set
forth in IGRA in terns of what is an appropriate
percentage for a managenent contract or for an
I ndividually |icensed gam ng operati on.

Sone comments suggested that if we -- if the
Conmi ssi on decides to nove forward and defines sole
proprietary interest through regulation, it should also
define what primary beneficiary neans, as used in the
statute.

Sonme comments suggested that, because sole
proprietary interest has been addressed through Notices
of Violation and | egal opinions, that a definition
t hrough regul ati on may provide stability and access to
financing by just providing a clear statenent in the
regul ati on.

Some comments suggested just the opposite,
that a clear statenent in a regulation could actually
limt access to capital and affect business decisions

that the tribe has already nade.
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Some comments suggested that N GC shoul d not
define it by regulation, it should proceed with its
approach through Notices of Violation and | egal
opinions, and that really the definition of this should
be left to the courts to decide.

So what the Comm ssion has done is they've
decided to continue to consult on sole proprietary
Interest. W have not yet circulated a prelimnary
di scussion draft for cooment. | think the Conmm ssion
decided that they wanted to get nore views of tribes
t hrough consultation before going forward with either a
prelimnary discussion draft or a proposed rule.

CHAl RMOVAN STEVENS: Larry, how many opi ni ons
do we have?

MR, HOENIG  Finished or in the works?

MR, ROBERTS: | think in terns of Ofice of
General Counsel opinions for sole proprietary interest,
it's probably in the range of I want to say around 50,
probably 50 opinions over the course of the |ast --
somewher e around that range.

There has been | want to say maybe three or
four Notices of Violation, where it's not just a | egal
opinion, it's the chair of the agency taking action and
I ssuing an NOV defining sole proprietary interest under

t hose specific facts.
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Sonme of the questions or comrents we've
received as part of sole proprietary interest is because
It is so fact specific, is it sonething that |ends
itself to a reg or should the Comm ssion proceed on a
case- by-case approach.

CHAl RMOVAN STEVENS: What | find really
interesting is that -- well, not surprisingly, tribes
are on different sides of this issue. That's normal in
I ndi an country, where, you know, as Larry nentioned, in
our comments that we received, tribes are either for it
or they're against it.

And as tinme has gone on, and |I'mcertain that
M ke in particular, not that I'mgoing to ask you to,
but knows fromhis tine at the agency that nmanagenent
contracts and | endi ng agreenents and devel opnent
agreenents have becone nuch nore conplex and creati ve,
and lends to the idea that it is very case-by-case, fact
speci fic, depending on how these are constructed. And
you know, can we, with specificity, define sole
proprietary interest or are there general terns that we
m ght be able to put out there.

| think what we're hearing are the specifics
can be very difficult, but could there be an option for
generalities, just -- you know, we want to know what

could or couldn't work, either in a reg or in some other
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f ashi on, because, like | said, tribes are on differ
sides of this. They'll conme to us and say, "Hey,"

the fact, "we believe there has been, you know,

vi ol ati on, we need your help," or, "W're going int

68

ent

after

o

some sort of an agreenment, and what are NIGC s views

before we enter into these agreenents? Wat's sole
proprietary interest? And what's a bad deal ?" W
want to get into the bad deal part of it.

Do you guys have anything that you wanted

to --

MR. ROBERTS: No. |[If you haven't had a c
to submt coments, | think that this is sonething
that -- and | hear this a lot fromtransactional

attorneys, where they are saying, you know, we've ¢

don't

hance

one

through the O fice of General Counsel |egal opinions,

we' ve | ooked at the Notices of Violation, we see a
consistent thread here. 1Is it sonmething that you
guys -- we think you should nove forward with the

regul ation to provide nore clarity.

| think, because the Conmm ssion is interested

I n hearing nore comments, it is an opportunity to h
nore. Does this arise in your day-to-day workings?
It providing barriers to financing by not having a

regul ation out there? O is it sonething that is

ear

S

wor ki ng on the case-by-case situations? So any comments
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woul d be appr eci at ed.

CHAl RAMOMAN STEVENS: Absent any conmments on
that, | do want to go back over the agenda for those who
may have just arrived. W've gone through the entire
agenda in a matter of two hours. And | think that just
speaks to the frequency in which the NI GC has been
communi cating with tribes for the past year, year and a
hal f, that none of this is a surprise, nmuch of this
is -- all of these parts have given tribes the
opportunity to weigh in, provide input to these drafts.
And for those that are in the official rule-mking
process now, you'll see all of these discussions over
t he past year have been influenced by tribal input
t hrough these consultations.

We covered a lot of ground today. 1Is there
anyone that wants to rewind and go back to other parts?
Maybe sonet hi ng has occurred to you over the other parts
that we covered this norning, earlier this norning. Any
gquestions you have about the process? Any conments on
t he process?

We originally started out with many nore
consul tations and ended up canceling a nunber of them
j ust because we were getting such good feedback and at
the request of the tribes to slow down. And so we are.

And many tribes, the transcriptionist part of this is
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proving to be useful for those people who cannot cone
and attend in person, they can track what's happening
and have the opportunity to know what's happening in
these neetings that they're not able to attend to inform
their cooments to the NIGC. | think it's inportant that
tribes can hear what other tribes have to say to find
common ground, to hear how differently a proposed reg

m ght affect one tribe as opposed to another tribe and
sit in this arena and cone up with sol utions together.

So agai n, another opportunity, if anyone has
any conments on the substantive part of what we're
tal ki ng about, or the process.

If not, we will have, as we nentioned
t hroughout this norning, a nunber of additional notices
of proposed rule comng out in the next -- in the near
future. Lael is happy as a canper over there. That
will come out in the near future. | don't want to
comrit to a tine, because you never know what snafu we
Wil runintoin the printing office and how we get
t hese out.

So it should be within the next few weeks, |
woul d i magi ne, on a nunber of these. Sone others may
take a bit longer. |If you' ve not commented, feel free
to submt comments.

Agai n, the deadline on the notices of proposed
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rule that are published now is Decenber 12th. That's
next week. |f you haven't submtted comments, please
do. If you have conmments, please watch the Federa
Register. And we will also put notice out, as we have
been when we do put sonmething in the register, to tribes
| etting them know t hat we' ve posted the proposed rul e,
much of which you've al ready seen here in sone formor
anot her.

So last call.

Okay. Well, thank you very much for attending
this norning. W look forward to your comments and your
continued participation. And safe travels from wherever
you m ght have cone in from and we appreciate your tine
and attention. Thank you.

(Consul tation ended at 11:30 a.m)
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REPORTER S CERTI FI CATE

I, CHERYL L. O HALECK, the undersigned Certified
Court Reporter, pursuant to RCWH5.28.010, authorized to
adm ni ster oaths and affirmations in and for the State
of Washi ngton, do hereby certify:

That the proceedings, a transcript of which is
attached, was given before ne at the tine and pl ace
stated therein; that the proceedi ngs were by ne
stenographically recorded and transcri bed under ny
supervision, to the best of ny ability; that the
foregoing transcript contains a full, true, and accurate
record of all the proceedings given and occurring at the
time and place stated in the transcript; that | amin no
way related to any party to the matter, nor to any
counsel, nor do | have any financial interest in the
event of the cause.

W TNESS MY HAND AND DI G TAL SI GNATURE THI S 8TH day
of DECEMBER, 2011.

CHERYL L. O HALECK
Washi ngton State Certified Court Reporter No. 2226

cohal eck@onr eporting. com
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