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Partici pants

(speakers on the record)
TRACI E STEVENS, Chairman, N GC
DAN LI TTLE, Conm ssioner, N GC
STEFFANI COCHRAN, Esquire, N GC
LAEL ECHO HAWK, Esquire, N GC
ROBERT CARRCLL, Chitimacha Tri be of Loui si ana
STEPHANI E BYRAN, Poarch Band of Creek | ndi ans
LI NDA MCGHE, Poarch Band of Creek Indians
DANI EL MCGHE, Poarch Band of Creek |ndi ans
ERNI E STEVENS, National |ndian Gam ng Associ ation
JUDY SHAPI RO, Esquire, Rosebud Sioux Tribe
JESS GREEN, Esquire, Chickasaw Tribe
ELI ZABETH HOVER, Esquire, Honer Law
ELI OT M LHOLLIN, Sem nole Tribe of Florida
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PROCEEDI NGS
(9:16 a.m)
CHAl RMOVAN STEVENS: Good norning. Thanks
for waiting. | just wanted to nake sure we had sone
folks that were comng in, and nake sure everybody
had the opportunity to get settled and get checked
I n.

My nanme is Tracie Stevens. |'mthe chairwonan
of the National Indian Gam ng Comm ssion. | wll
turn it over for Steffani and Dan to introduce
t hensel ves.

M5. COCHRAN. Good norning. M nane is
Steffani Cochran. |'mthe vice chai rwoman of the
Nat i onal | ndian Gam ng Conm ssion, and | am a nenber
of the Chi ckasaw Nation of lahoma. Although hone
for me right nowis Santa Fe. So, it's a pleasure
to see everybody again, thank you for joining us.

COW SSI ONER LI TTLE:  Good nor ni ng
everyone. Like the chairwoman said, I'mDamlLittle,
associ ate comm ssioner here. | just want to wel cone
everybody and thank everybody for sticking it out
this whole week here to Friday norning. So, we know
who the troopers are, so thank you.

CHAl RAMOMAN STEVENS: Today is the second

day of a two day consultation that we are conducti ng
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on a nunber of regulations that we are considering.
Your agendas, everyone shoul d have an agenda. |If
you don't, Rita has sone right there in the back. |
do want to recognize the staff that we have here.

We've got Keith, one of our field
i nvestigators. Rita, who works in the D.C. office.
And over here, we have Jean Wagner, who is in our
audit division. Mlissa, who is also on the right,
Is with our general counsel's office. Dd | get
ever ybody?

So, | want to thank themfor all their work in
setting this up. Al so Lael Echo-Hawk is right here.
She'll be talking a bit nore as we nove through the
agenda.

We' ve structured our agendas in such a way that
we divide up the groups that we've identified of
regul ati ons, so that we can, well one, everybody
knows what we're going to talk about at what tine.
But two, to take small bites at the agenda.

Today we're going to be tal king about G oup 5
and Goup 3. And on the agenda, you see Goup 5 is
self regulation of class Il gam ng, sole proprietary
I nterests and m ninmuminternal control standards for
class I1I1.

Goup 3is for mninmuminternal contro
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standards for class Il and technical standards for
class Il play.

So, those are the subjects we are going to be
tal ki ng about today. But | do want to say and neke
this clear to everybody. Wile we are trying to do
this in bite-size portions, that doesn't negate the
possibility, or if there is a need for anybody to
make a statenent that doesn't have anything to do
W th these groups today, say it's sonething from one
of the other three groups or other regulations. |If
your time is conpressed and you need to nmeke a
statenent, we are open to that. The mic is always
open. We try to build intime to give tribes or
their representatives an opportunity to nake any
witten, submt any oral statenents or their witten
statenents for the record. So, we are open to that.
It's a flexible agenda in other words. And so,
that's how we're going to conduct the neeting today.

Right up front here you'll see we've got tine
here for tribal opening statenents, and |I'Il be
opening the floor for any statenents that need to be
made right now. Because of time or if you weren't
able to make it yesterday, please feel free if you
have any openi ng statenents.

M5. BRYAN. Good norning. M nane is
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St ephanie Bryan, and | amthe vicechair for the
Poarch Band of Creek Indians. And | do have a
statenent here and sone comments, if you all would
allowne at this tine to go ahead and nove forward
with the comments.

Chai rman St evens, distinguished nenbers of the
comm ssion, ny nane is Stephanie Bryan, and | serve
as the vice chair of the Poarch Band of Creek
I ndi ans, and the chair of the Poarch Creek Gam ng
Conmi ssi on. Si nce Decenber 2006, | have had the
pl easure of participating in the Tribal Gam ng
Wirking G oup, TOAG a coalition conprised of
representatives of the class Il tribal gam ng
i ndustry, including elected officials, tribal
gam ng regul ators and operators, gam ng equi pnent
manuf acturers, suppliers, gam ng | aboratories,
tribal organization, gam ng attorneys and a broad
spectrum of technical experts to prepare the
docunents we are submtting to you today.

Bef ore expoundi ng further on the TGAG s worKk,
allow ne to first comrend you on the conm ssion's
effort to reach out and conduct neani ngf ul
consultation with tribal governnments and to elicit
tribal input to this inportant regulatory review

endeavor.
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Speaki ng on behalf of ny tribe, the Poarch Band
of Creek Indians, and no doubt on behal f of many
other tribal governnents, particularly those who
have gone on record supporting our efforts, we are
heartened by the comm ssion's commtnent to work
col l aboratively with tribal |eaders and regul ators
to ensure that the regulatory framework for class I
gamng is strong and effective.

As we all appreciate a |lawful, robust and
wel | -regul ated class |l gam ng environnent serves
both the tribal and federal interests. On the My
15th, 2011, the TGAG forwarded the conmm ssion a set
of proposed m nimuminternal control standards for
class Il gamng for its review and ultinmate
publication as a proposed class Il MCS. 1In so
doing, it was our expectation, of course, that all
tribal governnents would have the opportunity to
review, consult, and conmment on this draft, prior to
pronul gation of a final rule.

The TOGAG did not undertake this effort lightly.
As the commi ssion may al ready be aware, | served as
co-chair of the TGAG M CS drafting process, along
w th Mackey Morgan of the Chickasaw Nation, Jam e
Humm ngbi rd of the Cherokee Nation of Okl ahonma.

We all know that the current Part 543 is
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I nconplete and largely mrrors Part 542, which is
specific to class Ill gamng. It is also largely
derived fromincreasingly outdated Nevada gam ng
regul ati ons. These Nevada regul ati ons, of course,
govern conmercial gamng activities and are not
reflective of any Indian gamng. Try as one m ght,
sinply plunking a class Ill state regul atory
framework into the tribal class Il gam ng
environnment is not a workabl e endeavor.

The class Il regulatory franmework, as you are
well aware, is premsed on a nore limted federa
role with tribal gam ng regul atory agencies serving
as a primary regul ator.

It is, we assert, also apparent that both Parts
542 and 543 in their current formare difficult to
use and apply due to duplication across nultiple
sections, dated term nol ogy and procedures that are
obsol ete and not reflective of current technol ogy.

The TOGAG s proposed class Il MCS were drafted
with the intent of ensuring that all controls are
covered in Part 543, while at the sanme tinme renoving
some of the strict procedural steps and tasks not
appropriately characterized as standards,
recogni zi ng, however, that many tribal governnents

may find a certain degree of guidance hel pful.

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 9

These procedural steps and tasks were
consolidated by the TGAG into a conprehensi ve set of
gui dance docunents consistent with the MCS. These
are the docunents | submt today. As a result, the
TOGWNG proposal allows for appropriate flexibility for
tribal gam ng regul atory agenci es and operati ons,
subject to TGRA oversight, to establish specific
controls, policies and procedures tailored to each
operation's individual circunstances. Still,
because of the use of both M CS and gui dance
docunents, these controls are subject to basic
common standards. Prior to the end of the
commission's regulatory review, the TGAG w || al so
submt a conprehensive set of checklists to
conpl enent each section of the proposed M CS.

Taken together, we envision that these
docunents w Il provide a conprehensive set of
unanbi guous standards that will facilitate the
establ i shnent of sound procedures centered around
best practices in the nodern context of class II
gam ng.

Before closing, | nust note that this past
Tuesday, July the 26th, 2011, the Treasury
Departnent's Financial Crines Enforcenent Center

FinCen, issued a final rule containing revisions to
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the Title 31 or Bank Secrecy Act Regul ations. These
revisions may require revision to the TGAG s
proposed M CS, specifically Part 543.11, and the
rel at ed gui dance docunent.

The TOGAG consi dered del ayi ng subm ssion of the
gui dance docunents until it had the opportunity to
carefully review FinCen's revisions and nmake any
necessary edits. Utimtely, it was decided that
the w sest course would be to get the work product
in the NIGC s hand, so that the comm ssion may
commence it's review

Be assured, however, that the TGAG w ||
conplete its review of the new Title 31 provisions
and offer any necessary revisions to the MCS and
the M CS gui dance docunents within the next two
weeks. It wll also strive to finalize the
attendant checklist and submt those as well.

Very quickly, I'd like to go over the content
of the package we are submtting. The core of the
docunent consists of the gui dance docunents. Each
of which contained the pertinent MCS sections.
There are two appendi ces, one containing the red
line of the TGMG s proposed MCS, revisions and
others containing a red |line version of the TOGAG

proposed revisions to Part 547 and class ||
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techni cal standards.

Pl ease note that in conpleting the gui dance
docunents, the TGAG di scovered that some additiona
revisions to the MCS were necessary. The red line
version reflects both the previous revisions nade by
the TGAG and the additional revisions nmade since our
initial subm ssion.

We have al so included a reference guide for the
conm ssion's convenience. This reference guide
contains a detail ed explanation of the TOAG s
objectives in relation to these proposed revisions
and the gui dance docunents.

In closing, we again wish to comend the NI GC
for providing Indian country the opportunity to
participate in this inportant endeavor. And at this
time, | am hunbly honored to present the Triba
Gam ng Working Group's working docunent.

CHAl RAMOVAN STEVENS:  Thank you vice
chairwoman. We will take these and revi ew these and
we will let the Poarch Band know what we plan to do
with these in advance. | know that there has been,
in our consultations, requests by other tribes to
see these docunents and that the NIGC circul ate
t hese for corment fromother tribes. And as we

consi der what to do with these, we will stay in
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communi cation with the tribe, and we appreciate al
the hard work of the tribes that are involved in
their resources and representatives.

We know this was, just from past experience in
doing a working group, it is time intensive,
resource intensive and nust be taken seriously. The
wor k products must be taken seriously. This hel ps
the comm ssion nmake a fully considered, thoughtful,
del i berati ve decision on how to proceed with class
Il internal control standards. It is helpful to us
to have on the ground, practical experienced people
such as yourself, who are both a | eader and a
commi ssioner, also a regulator, to provide feedback
to us that tells us, in real-tine, what works best
to protect the industry.

So again, | want to thank you for com ng al
the way out. Everybody who was involved in putting
this together, | just want to nake very clear that
we understand the resources it took to do this. W
appreciate it, and we will be very thoughtful about
how we proceed with this information and Steffani or
Dan, is there anything that you want to add?

COMM SSI ONER LI TTLE: As part of our
consultation, relationship building initiative, one

of the things that we did was we reached out to sone

Veritext/NJ Reporting Company
800-227-8440 973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 13

ot her states and other regul atory bodi es, one of
whi ch was Nevada. |'mvery grateful for these
because this is simlar to what Nevada does when
they develop their regulations. They work with the
I ndustry, and I'mvery pleased that we are doing the
same and want to conmend the Tribal Gam ng Wbr ki ng
G oup for all the hard work and providing us with
sone good information to work upon. So, thank you.

M5. BRYAN. Thank you as well. And as the
|l etter stated, the Tribal Gam ng Working G oup
consisted mainly of those in the class Il industry:
the professions, the regulators that deal with this
on a daily basis. So, we feel that the docunent is
a great docunent that will benefit Indian country in
protecting the integrity of Indian gam ng. So,
t hank you for your consideration of this docunent,
and we will be in touch. |, as a |leader, would Iike
to personally thank those that are here today that
were a part of this Tribal Gam ng Wrking G oup
because there were a lot of sacrifices nmade, a |ot
of time away fromfamlies to create this inportant
docunent that will affect Indian country.

CHAl RMOVAN STEVENS:  Agai n, thank you for
your subm ssion and thanks to everybody that took

part. We will keep Indian country informed as we
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proceed through this entire regulatory process, but
specifically, for those who were involved with this
docunent and al so those who are interested in seeing
this docunent. Last tinme we were at Tulalip, when
we were in WnCon especially, there was a | ot of

i nterest by other tribes who were not participating
or were not able to participate in the working
group, to see the docunent and gi ve sone feedback.
So, we'll be in touch, and we'll keep the

conmuni cati on open, so you know what we're doi ng and
how we proceed.

This may be the part where | turn it over to
Lael to begin tal king about G oup 5. You see on
your agenda we are going to start with Goup 5
regul atory summary and comment on Part 518, so
proprietary interest in MCS for class II1I.

M5. ECHO HAWK: Good norning. So
yesterday, we covered a lot of material. Today,
we'll cover the rest of the material you have in
your agenda and the chai rwoman went over.

Start off with G oup 5, which contains as the
chai rwoman i ndi cated, Part 518, which is
self-regulation of class Il gam ng, potential sole
proprietary interest regulation or policy. And then

finally, Goup 5 also included class Il m ninum
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I nternal controls.

So Part 518, you don't currently have a draft.
W haven't devel oped one yet, so you don't have a
handout for this. But when we issued the notice of
i nquiry, the conm ssion asked whet her we should
review the process for obtaining a self-regulation
certification a class Il self regulation
certification. Now, this regulation has been around
since 1998, | believe, and we've only had two tri bes
currently that have utilized this particul ar
regul ati on and obtained the certification.

W received a nunber of comments, including the
fact that the statenent that the adm nistrative
burden of conpleting the process outwei ghs the
benefits. Subm ssion requirenents are duplicative
and burdensone. The petition and recording
requi renents underm ne the purpose of certification.
We al so heard that the high standards needed to be
mai nt ai ned. The benefits and recognition for self
regul ating tribes should be higher. And that
self-regulation is a hallmark of tribal sovereignty.

So, we've taken a look at this issue. W've
| ooked at the regulations. The regulations are old,
and you can tell that they were devel oped before we

devel oped, the agency devel oped, other regulations
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such as the MCS. And that sone things that are
requested are al so contained in ordi nances, for
exanple. And so, we've been |ooking closely at the
regul ation, and we're trying to figure out where the
duplications occur.

One thing that we've asked tribes to comment on

is how many tribes are actually interested in

pursui ng sel f-regul ati on. Self regulation is for
class Il activities only, and while we know t hat
there are about 30 to 35 class Ill only gam ng

operations, there are also a nunber of hybrid
facilities. Those hybrid facilities, because they
contain class Ill machi nes, would have to conply
with the class Ill or the conpact regul ation
requi renents. So, we are interested in seeing how
many tribes are interested in pursuing this and how
to address, sort of, the hybrid operation question.
In response to sonme of the coments that we
heard that the burdens outweigh the benefits of
obtaining a class Il self-regulation certification,
we are interested to know if there are additiona
responsibilities or incentives for the
self-regulating tribes. And then finally, whether
t he annual reporting requirenents shoul d be anended.

W are also interested in know ng how exactly,

Veritext/NJ Reporting Company
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li ke I nentioned, how we can streanline the

subm ssion requirenents for 518. And | know |I've
recei ved sonme comments on this, sone comments that
the petition requirenents should be significant, so
that we have all the information that we have. But
then the annual reporting requirenents should then
be | essoned.

The petition requirenents contain a | ot of
i nformation that's on the PowerPoint. W tried to
summari ze what the regulation says. Then in 518.4
there is a nunber of criteria that a tribe nust
satisfy to receive the certification, including the
statute | anguage which is here on this slide. "A
finding that the tribe conducts gamng with an
ef fective and honest accounting of all revenues,
with a reputation for safe, fair and honest
operation on a fiscally and econom cally sound basis
and no crimnal or dishonest activity."

And then there's additional findings for
accounting, licensing, investigation, enforcenent
prosecution of violations of the gam ng ordi nance
regul ations. And then there are sone indicators for
the criteria, soit's a pretty long regul ation. But
their "Adoption and inplenentation of MCS that
| eads to stringent NIGC MCS. "

800-227-8440
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That one, kind of, we know that there are, that
tribes have adopted MCS, so we mght be able to
play with some of this. Evidence that suitability
determ nations are stringent as those for key
enpl oyees and primry managenent officials. Funding
for the TGRA. So, there is a lot of the indicators
that sort of supplenent the criteria included in the
regul ati on.

So as you look at this, and if you've any
t houghts, take a | ook at the regulation. W're
interested in knowing if and how we can streanline
this process and nake it so that it is utilized
better and by nore tri bes.

The other, the second issue in Goup 5is sole
proprietary interest. The notice of inquiry asked
whet her the comm ssion shoul d consi der regul ation
defining sole proprietary interests and provide a
process by which the tribe may request review

We had many, many comments on this. There was
concern about how a tribe could obtain the review by
the NIGC. One of the concerns that we've heard is
that, that process is not clear. Tribes don't know
when or how they can do that. So, we heard that the
comm ssi on should pronul gate a regul ati on that

provides review only at the request of the tri be,
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that | GRA already defines the percentages for sole
proprietary interest. |If sole proprietary interest
Is defined, then so should primary beneficiary. A
clear definition may provide stability and access to
financing. And then on the flip side, a definition
mght limt the tribal access to capital. Another
commenter stated that the determ nation of sole
proprietary interest should be left to the courts.

So, we're interested in your feedback and your
t houghts on this issue and whether or not we should
devel op a regul ation or we should outline a process.
How can we go about addressing this issue? Because
it is one that conmes in front of the conmi ssion
frequently.

So, Goup 5 also contained a reference to cl ass
[1l mnimminternal control standards, with the
t hought that we would discuss the class IIl MCS in
G oup 1 and then hopefully, conme up with a
| npl enentation strategy or a decision on how we are
going to address class IIl MCS. W are stil
interested in your coments on that, so if you have
themwe'd | ove to hear them

G oup 3 also contains the class Il m ni num
I nternal control standards that we heard fromthe

chai rwoman or the vice chair of the Poarch Band on
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this norning, that it contains Part 543 and Part 547
class Il mnimuminternal controls and techni cal
standards. The notice of inquiry asks how we shoul d
deal with these parts. W know that right now we
have the class Il bingo MCS set for an effective
date of October 13th of this year. The N GC has
been drafting or was drafting, through |ast year,
changes to the class Il mx. W are review ng and
wi |l review now the new docunents that have been
submtted by the Tribal Gam ng Working Goup. But
we have heard a | ot of comments that perhaps we
shoul d take another shot at the Tribal Advisory
Conmi tt ee.

So, if the comm ssion decides to use a Tri bal
Advi sory Conm ttee, the comm ssion has been trying
to figure out how that would that work. There was a
| ot of controversy over the last Tribal Advisory
Commttee. How would we put a Tribal Advisory
Commttee together? How would it be conposed? How
woul d it be representative of regions, operation
size, regulators, operators, class Il and class I1I
experi ence, background and expertise in various
subject matter, and how many nenbers woul d be
i ncluded in the Tribal Advisory Commttee? Wether

or not we should use a facilitator. That was a
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strategy that was used, | think, it was in the first
or second Tribal Advisory Commttee, and it was one
that was fairly successful. And then, participation
by tribes who don't have actual representation on
the Tribal Advisory Conmttee. How would we build

t hat conponent in? And then, what product would be
devel oped by the Travel Advisory Commttee? So,
would it be another draft rule? Wuld it be policy
gui dance? Wat woul d we be | ooking for to cone out
of the commttee?

And then finally, how do we build in a
conponent, a consultation conponent? The conmm ssion
is aware that a Tribal Advisory Conmmttee does not
substitute for Governnent to Governnent
consul tation, as mandated by the Executive O der
13175. And so, how should the conm ssion build in
t hat consul tation conponent after the Tri bal
Advi sory Comm ttee has conpleted their work? So,
those are the two groups that we are going to talk
about today, and I'll let the chairwonan take it
back over.

CHAl RMOVAN STEVENS: Thank you, Lael. One
thing I want to junp to right away, and |I'm aware
that there are individuals who may have limted tine

here today, is the advisory conmmttee, the Tribal
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Advi sory Conmttee. Even in the early onset of ny
termin office a year ago, in the initia
consultations that | attended, | heard, and we've
all heard the tribes take on how advi sory comm ttees
happened over the previous, the prior eight years.
And that's very hel pful information to have, so we
know what wor ks and what doesn't worKk.

But the reason this is comng up today is we
are getting information fromindependent triba
wor ki ng group, proposals fromtribes as alternative
st andards under Executive Order 13175, and as we get
these alternative standards submtted to us, we have
to find a way to get input, but these are highly
technical, very detail ed standards.

As you all know if you're in the industry,
Internal controls are very specific to certain
areas. And doing a group neeting like this is, it
can be done; it's just going to take forever. So as
we' ve gone through this year, we've heard nore
requests for another Tribal Advisory Conmittee
that's different than what we've seen in the prior
ei ght years.

| had the good fortune of working for the
Departnent of Interior for a year, working on one of

their Tribal Advisory Commttees, setting themup
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and getting tribal inclusion on that commttee. And
|'ve said this before. |1'ma big fan of
facilitators.

One of the things that can happen on advisory
comrittees as you all know who have sat on them
they can conme to a grinding halt with one obstinate
person digging their heels in and not wanting to
nove. |f you've got an independent group and nobody
Is in charge, it can be a little havoc nmaki ng.

However, we al so heard fromtribes that
previous commttees facilitated by NIGC staff was
not as flexible. Jess, behave. Strike one, Jess.
You've got two to go. Kidding. |'mjust echoing
what | heard. So, there's two ends of that spectrum
of no control and too nuch control. And that's why
facilitators, I'ma big fan of them because they'll
work with the group to set up ground rules on how
t he group functions, how the group will cone to
consensus when there is a |l og jam keeping everybody
on tinme and on task and keeping order, doing a | ot
of the, sort of, mnutia, the work, the copying, the
transcri bi ng, keeping everybody, herding the cats,
keepi ng everybody going the same direction. So, I'm
a big fan. That's ny plug for facilitators, and we,

inall |ikelihood, are going to use a facilitator.
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The NIGC, who is part of the Departnent of the
Interior, has available to us great, wonderful
resources in one of the divisions called Cadr,
C-A-D-R Collaborative Action and Di spute
Resolution. They work for all of the agencies in
Interior, which we are a part of. Dd 1l tell you we
were a part of Interior? And that's a resource that
we shoul d use. There's a nunber of options that
they can help us with. They're actually hel ping the
departnment with a nunber of these types of
commttees, not just for the secretary, but for many
of the other bureaus that work with tribes. Very
cogni zant of the tribal governnent to government
relationship with tribes that the federal governnent
has, Interior especially has.

So going down this path, we'll be working with
them and it's also a way for us to reduce the
costs. W already pay Interior for lots of things
that they do for us, and this is just one of those
things that they can help us with. So the prospect
of having a facilitator, using the resources that we
have at hand, so that it is not as costly as
previous Tribal Advisory Conmittees were over the
previ ous ei ght years, because the NI GC took on al

of the burden. So there's that, that's why we're
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| ooking at it. W've got these alternative
standards. How do we address thenf More

i mportantly, and this is where we would |like to hear
fromtribes, | nean generally, the consensus has
been, "Yes we'd like to do it again. W'd ike

anot her opportunity to weigh in, in a way that we
did not in the prior eight years." But as Lael
mentioned, there is a nunber of questions that we
are going to have to answer and need i nput on.

Who makes up the commttee? How do we get
tribal input? | see the working group as a group of
experts that really are going to do the roll up
their sleeves and work on the docunents. But then,
we're going to have to work in an el ement of
consul tation where tribes have the opportunity to
weigh in and stay within tinme franmes. Wi ch again,
a facilitator is going to help us do.

So in listening to the vice chai rwoman's
openi ng statenent, there were representatives on the
I ndependent Tri bal Gam ng Wbrki ng G oup that was
conprised of . . . mainly because these are class
Il experts, tribal elected officials, gam ng
regul ators and operators, equi pnent manufacturers
and suppliers, gamng | aboratories, tribal

organi zati ons, gam ng attorneys, and a broad
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spectrum of experts, as you know. You're going to
need that, whether you're tal king about the cage or
surveillance or counting or machines. So, that w |
be our challenge. W would |ike to hear how we
shoul d have this conprised, what kinds of
gualification there should be, any thoughts on

nom nati on processes. W would want to get noving
with this as soon as we can in the next probably,
Lael is saying two weeks, |I'mgoing to give nyself a
cushi on.

If | can do it faster that would be great. But
we' ve been thinking about it as we've been talking
to tribes as we've been on the road and, sort of,
conpiling this informati on as we go. And any
t houghts on how your groups have worked previously,
how this particular group has worked, the
I ndependent Tribal Gam ng Working G oup. | do want
to say that we are on, sort of, a tight tineline.
Qur objective is to be finished with the majority of
this work, especially these very detailed MCS and
technical standards, in a year from now.

In federal tinme, that's pretty quick. So,
those are our thoughts initially, and we would Iike
to hear what you all have to say about Triba

Advi sory Comm ttees.
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M5. BRYAN: Tracie, | would like to make a
comrent in reference to that. | know, with the tine
frame, that it's inportant that we nove quickly.
know, in the past, that there were letters sent out
to tribal |eaders and nom nations, and | know t hat
with the tine franme that we're | ooking at, |'m not
sure how we can nmeke that happen as quickly. But as
for a facilitator, | agree 100 percent that you do
need soneone that can stay focused because just in
the Tribal Gam ng Wrking Goup efforts, it would
get to sone point where we're just repeatedly going
over the sane stuff and just not getting anywhere.
So if at sone point, what is the consensus of the
group? We have to nake a decision, so we can nove
on, or we'll never finish this document.

So when you're given the tinefrane, you do need
a facilitator that can keep on track, keep the
process noving as qui ckly as possi bl e.

And as for who, formulating the TAC, those
i ndi viduals, | would say, that you would definitely

want those that have the expertise in that field,

whether it be class Il, class IIl. | knowit did
show class Il and class II1. So, if we're dealing
wth class I, | think that the commttee shoul d be

conpri sed of those that have that know edge that
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work strongly in class Il, to have their input in
reference to that. But | do support a TAC and a
facilitator.

As for selection of who, that is alittle hard
to decide. | know that there are sone tribes that
are solely class Il gamng, that's it. And there
are sone tribes that derive of largely, they have
class I'll, but they do have a significant anmount of
class I'l. So, it would be advantageous for it to
nmove much quicker, if you have the expertise in the
area that we're trying to pronul gate sone rul es.

CHAIl RWOVAN STEVENS: Thank you St ephani e.
| think one of the things we're clear that we want
to do is create an advisory conmttee that's diverse
and bal anced. You bring up good points about class
Il experts, or class Ill experts. W're |ooking at
regi ons because it is different fromregion to
region. Size of operations. Wat may be easily and
readily possible for a very |arge operation may be
cunber sonme, burdensone for a very small operation.
So, we're |l ooking for bal ance.

The other thing that | didn't nention, but you
have brought up is how do we bring in experts?
Because when we start getting into very technica

areas, howdo we . . . not just a question of how
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do you get tribal consultation in once you have a
docunent forned, but how do you get expert advice.
And fortunately, in our initial conversations with
Cadr, they've done this so nuch they are confident
that the group can develop ways to bring in or
discuss with the experts at certain junctures of the
commttee's work.

The other thing is, what areas wll the
advi sory comm ttee cover? There's a nunber of
t hi ngs that have been brought to our attention, and
you nmentioned it in your opening statenents. The
separation of Il and Ill. There are controls that
are identical between Il and Il, but there's points
where they clearly diverge. They go different ways,
and | think we're going to have to address Il and
1l in the sanme group, so that we can say that's |
and that's Il1l. And we have experts who can say
that's Il and that's Ill, when we pull them apart,
or when those issues have to be mrrored.

Now, we've not nade any determ nation on what
we're going to do with class IIl. Got plenty of
suggestions, we know that class Ill internal control
st andards, how those are handl ed t hroughout I ndian
country, it varies, and so we are getting a variety

of different approaches. But our thought here is

Veritext/NJ Reporting Company
800-227-8440 973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 30

that we're going to have to deal with that anyway,
regardl ess of what we do. Whether we issue guidance
or bulletins or areg, it still needs to be done.
And can we wal k and chew gum here? Can we talk
about nore than just one issue, not just class II
MCS but Il and the technical standards? So it

may, we may have to cover all of those issues with
the sane advisory group, with built-in nmechanisns to
bring in experts in those areas, that the group
woul d decide. And al so consider too that the
current schedul e that we have, we woul d probably
adjust it because we didn't anticipate a TAC, but
what we could do is adjust the schedul e, peel away
what we're working on that's not MCS driven or
techni cal standard driven and get those on a
separate path. Separate but parallel path, and | et
those go through as we're proceedi ng now, and then
have a separate parallel track of a Travel Advisory
Comm ttee and whatever path and schedule that is
going to take.

So we nmay adjust that schedule that's posted
now, that we are working off of, and then reserve
sonme of those resources for the advisory commttee.
So, those are just sone thoughts that we have right

now. W're certainly open to any responses to what

Veritext/NJ Reporting Company

800-227-8440 973-410-4040




© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 31

we've said today and what we've said in the past.
Yes, Jess.

MR, GREEN: My comments are in regard to
543 and 547. | have seen all the TACs, and there
were those that had one day conferences and those
that had two. M experience in working with
St ephani e's group, trying to put together the regs
that you just received is that a three day
conference is the nost effective way to deal with
It. You start at 8:00 o'clock in the norning; you
go to 6:00 o'clock at night, and you only recruit
folks that are willing to work. It's really
tiresome on day three, but you nmake a | ot of
progress. And two or three of those, you can go
t hrough the docunent and address the differences
that are of concern.

You had class Il and class Il hybrid, as Lael
woul d call us, sonme of us that are not just class
1. People work on this, and industry people work
on this. The TACS in the past that have tried to do
class Il regs have had failures because they were
conposed |l argely of three quarters of class Il
vendors that had no understandi ng of class |
I ssues. And | would certainly encourage you to shy

away. It's not that those people don't have
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expertise, but you will get the tribal part of the
TAC sending you letters saying we don't know how to
do this. They've done it before.

If you look in your file, you'll find them from
them | think Stephanie may have even presented
t hem or had soneone present themat Tulalip. Sone
of those letters that say, "W don't know enough to
do this." As bad as | hate to admt it, | think the
TAC is valuable. | don't like the three strikes and
you're out, but | think there are ways. Wat |
really think is you just ought to select the people,
peri od. | nmean, you should not solicit. You
should be in a position that your regional people
shoul d know who has participated in this drafting,
and who i s capable of hel ping you nake this project
wor k.

The people on your TAC, | believe, should be
regul ators, nmanagenent people and el ected tri bal
| eaders. And you shoul d be cogni zant of selecting
fol ks that have class Il hybrid experience or class
|1 experience because those with hybrid experience
bring the class Ill concepts that you are concerned
that we not overlook. And if you select the right
folks, they will bring their expertise with them

that they want to present.
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I woul d suggest that you al so, when you have
the conference, invite all others that want to
attend. In the past, we've even had fol ks excl uded
frombeing in the room And then we got to be in
room and we couldn't talk. And then we got to be
in the roomand we could talk at the end of the day
if we didn't get three strikes against us. Wll,
didn't get to talk on those days.

| think there is a huge benefit if you sel ect
an elected | eader to be a joint chair, and that the
tribal comments flow through the el ected | eader.
The NIGC, of course, sets up the agenda. The
el ected | eader sees the agenda coming and is able to
gat her the comments that she believes need to be
heard from I ndian country and flow t hrough that
el ected | eader wth suggestion that when we have
t hese issues that need experts, here are the ones

that | would |ike to have testify if we need any

testinony or explanation. | think that's a way for
you to deal with . . . the tribe deals with the
tribal side. | can bring ny experts in and point

out that | don't think this is going to work for
t hese reasons.
We have, those of us that have worked on these

teans and even on the one that put together Hogen
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stuff, we have proven we can work very diligently
together if given an opportunity. And quite
frankly, | see this kind of conference taking two or
t hree days.

I would also like to back up and nake a comment
about 518, self-regulation. Lael brought up that
she's not sure how nuch interest there is in self
regul ation. Well, let ne assure you all the hybrid
class Il, class Ill locations in Cklahoma have a
real high degree of interest. And you ask yourself
why? | am exenpt from your 2706(b) authorities.
mean, it says you can't cone poke around in ny stuff
wi t hout asking. You don't get to demand an | SN
That's what that exenption says. W' re capabl e of
doing it ourselves. There are a lot of tribes that
are very interested.

Oiginally, the only NIGC fees were charged to
class I'l. The original concept of Congress was that
I f you're capable of running it yourself, as tribes
will get to be, then you pay one quarter of what
everybody el se does, period. Now you ask, "Well
what's the incentive?" That would be a trenmendous
i ncentive for class II.

We have no problens, those of us that are

seeking class Il regulation, with you requiring an
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enor nous anount of information at the onset. W
think that is extrenely wise. Those of us that h
been doing this for years have seen fol ks sue
federal agencies that's file was not full, and th
tribes have sovereign immunity, but third parties
would initiate suits about your decision making.
And so, we believe that you need to have a really
conplete, in depth application form | nean you
need to get a lot of information, enough so that

won't have any problem protecting yourself if you

make a decision that this tribe is self regul ated.

| think that's essential for all of us for you to
able to defend the decision you nake.

| believe we al so need a well-defined set of
rules for when you challenge that self-regulation
concept. You were chall enged yesterday about the
M ssi ssi ppi Choctaws that you have no regul atory
authority over because they are self-regulating b
an act of Congress. Qher tribes are | ooking at
that potential because we don't see any avail abi
of potential under these current regs, and the
current regs continue to require reporting which
not contenplated in | GRA

And ny suggestion is that you keep that in

mnd. |If you' ve got a good set of regs for when
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t hi nk sonebody has fallen out of the program and
you' ve got a good set of requirenents for us to get
in that self-regulating program and you' ve got sone
real exenptions fromfees when you're in it; you

wi |l have a nunber of the hybrid tribes nove into

t hat program qui ckly.

You will have the single class Il tribes, |
think, that are capable and doing a good job, nove
into that programquickly. You will find that
reduces the anount of nobney you have to expend
because you're no | onger sending your agents out to
check and do the inspections of contracts and the
| i ke, because the tribes are self-regulating and
exenpt from your 2706(b)requirenents.

And as bad as | hate, | would recommend a TAC
for this, a specialized TAC. | think you could have
a one day conference about the issue. You can then
determ ne who has a high degree of interest. You
could pull a TAC together and have a coupl e of days
conferences with your staff, and you woul d have an
i dea of what changes tribes think ought to be nade,
and what changes you think you are capabl e of
making. | think this is very quick, very efficient,
and actually could be very easily done if it is

focused. Thank you.

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 37

CHAl RAMOMVAN STEVENS: Thank you Jess. |
probably shouldn't let you walk away fromthe
m crophone because | wanted to nake that |
understand you clearly. You said not to solicit
nom nations for the TAC. Did | hear you correctly?

MR. GREEN: Yes. M experience with
having you solicit nomnations is that you all tel
the tribes who you want themto nom nate. They get
nom nated, and the other ones just get left by the
waysi de, anyway. Just go ahead and pick them

CHAl R\MOVAN STEVENS: Ckay. Everybody
heard that on the record.

MR, GREEN: Y'all know who has experti se.
You' ve consulted, unlike the previous
adm ni strations, you' ve been all over the United
States. You' ve heard peopl e speak up about the
| ssues that they were interested in. You know the
tribes that wll send expertise to answer tough
guesti ons when, well, how do we actually do this?

Because unfortunately, your staff |acks a |ot

of practical experience. The |lawers |like ne, have
none. You've got accounting questions, or you've
got operational questions, you need sonebody from
accounting or operation that does it every day to

give you the appropriate answer. O herw se, we're
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going to nake regs that don't work.

| mean, |'"man old man, that's the one thing
|'ve learned. |If you don't get the people doing the
job to I ook at what you're doing, you're going to
create a nonster. And we don't need to make things
worse; we need to nmake them better.

CHAl R\MOVAN STEVENS:  Well, I"'mwth you on
creating a nonster because it can get very unw el dy,
very quickly. And the way, in really thinking about
how we are going to do this, not everybody is going
to like all the decisions that we nmake. And that's
going to include selection of TAC nmenbers. Sonebody
is going to be nmad at us, whether we solicit or
whet her we don't. And so we've just, | think,
accepted that. Woever we pick and whatever process
we go through, soneone will be unhappy. But |I'm not
here to nmake everybody happy. |'mhere to nake sure
that we get the best advice, we get the best product
out of an advisory commttee that best regul ates and
protects the industry. So, | appreciate you
bringing that up. |It's sonething that we'll have to
consider on the, do we just pick or do we go through
a call, basically, of suggested nanes.

MR. GREEN: The suggestion | have to dea

with that is you also invite all other interested
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peopl e.

CHAl RAMOMVAN STEVENS:  And that's next on ny
list. And that would have to be sonething that, |
t hi nk, once we get an advisory commttee together,
the rules of the road that any commttee should set
forth before they start doing any work: ground rules
for the operation of the advisory comrttee, how
things will be decided and how they are going to
bring in experts and how are you going to bring in
everybody el se, because that may al so get unw el dy.
But there may certainly be a way to bring anybody
who wants to attend into the neeting. As long as
there are sone ground rules, not so strict that,
"Hey, you can only comment at the end of the day,
after we're 16 subjects away from what you wanted to
talk about." But I'msure that . . . I'"mdeferring
sone of these ground rule type of decisions to the
committee, so they can decide how they want to
proceed with the facilitator at hand, who may have
experience to say what works and what doesn't work,
so we don't go down on a path that we discover |ater
s not going to hel p us.

MR, GREEN: | woul d suggest your invitees
to be in two tiers: the ones that conme with a letter

of tribal authority that say they speak on behal f of
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tribal |eadership and are authorized to directly
speak with the comm ssion about these issues and
those that sinply cone. There is a distinct

di fference between a bunch of |awers show ng up and
wanting to have their way-

CHAI RMOVAN STEVENS:  And billing their
client?

MR GREEN. And billing their clients.
And having tribal |eaders send people that have
genui ne interest, that have authority fromtriba
governnment to make a communi cati on

CHAIl RWMOVAN STEVENS: Great suggesti on.

MR, GREEN: And if you segregate those two
tiers, those of us that are professionals shouldn't
speak unless we are called on, and | thoroughly
agree with that. Again, if you've got a triba
co-chair, they wll sift through who they want to
speak and when.

| suppose the chairs would probably visit with
each ot her about, as you point out, when the
appropriate tine on the programthat's set by the
NIl GC woul d be for those professionals to nake
conment s.

The tribal |eaders that are sent, that are not

i nvited, but have letters, | think should have the
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ability to stand up and ask to be heard on
particul ar subjects on a different tier than the
rest of the world.

If | amcarrying a letter that says | speak on
behal f of ny tribe, that's a big thing. And you're
not going to get but four or five of those. Those
peopl e ought to be considered, and that's a way for
you to deal with the people that were not sel ected
that have a high degree of interest.

CHAl RAMOMAN STEVENS: O peopl e who j ust
want to sit and listen, the sit and |isteners. And
just also to be clear, as we proceed in this
process, and we've said this before. |'mnot going
to tell tribes who can speak for them |'m not
going tolimt this to only tribal |eaders or only
auditors can be on this or only I say who you can
pi ck fromyour tribe.

Al t hough, we do want to nmake sure, and we had
this issue at Interior, that who does cone and speak
for the tribe is authorized by the governing body of
the tribe to speak for that tribe, and that we don't
have conpeting - not that this would this would ever
happen - but conpeting opinions fromone tribe or
mul ti ple opinions fromone tribe. But it does

create sone chaos, but we do really support the
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concept of having in witing fromthe governing
body, yes, | speak for ny tribe. Woever they pick,
if they are going to be in the room And we have

t al ked about this concentrated conference workshop

| dea, where it is not just one day here, one day
there, we can go on forever that way.

That's one of the suggestions that was given to
us by Cadr that seened to work the best. They had
hands on experience doing No Child Left Behind,
doing the . . . there are sone other groups that
did the enactnent of the Heal thcare | nprovenent
Plan. And that's how they did it, which was you
find a location that has as few distractions as
possi ble, maybe a little renote, so people can't get
away. Commtted people, who wll be there on tine.
You're not going to find themout, or naybe their
schedul e doesn't permt themto be there. | nean,
we have to find people who can commt fully to the
|l ength of time this is going to take, the long, |ong
days that it's going to take and also tine away from
their tribe. Because everybody has another job, and
then we al so, aside fromour jobs, actually have a
personal life and famlies and people who count on
us. But who are willing to make the sacrifice, nake

the commtnent and see it all the way through.
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That's one of the things that we've heard, and I
observed with previous advisory commttees.

Peopl e were dropping like flies, and we couldn't get
this consistency. But we would need to | ook at
peopl e who can nake that sacrifice, nake that
commitnent. W thought about doing these
concentrated workshops. | nean, we all go to
conferences that |last a week, right? And the work
IS not necessarily that intensive, but this would

have to be very concentrated work, and we'd need

commitnent to do that. So, | appreciate your
conments, Jess. | appreciate your suggestions.
St ephani e.

M5. BRYAN: Yes, | know through the
process of the Tribal Gam ng Wrking G oup, we did
at sone point split off into subcomnmttees, in order
for us to nake it happen as quickly. W had those
that had that expertise in IT working on this
docunent, then they bring it back, and we all
di scuss. And | know, especially with Poarch Creek,
| can speak on behalf of Poarch Creek, if we were in

the Tribal Gam ng Working Goup and we were

di scussing I T issues, technology, |I'mclueless to
some point. | can read and interpret, but as far
as technology, | amnot the wiz. That's why | have
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an | T director. So, | would always have them
partici pate and have val uabl e i nput because they
deal wth it on a daily basis. So once again, |
strongly recomend that it is those individuals that
have that expertise, or else we never know what type
of regulations that we're going to try to put out
there, if they do not deal with this on a daily
basi s.
CHAl RAMOMAN STEVENS: Okay. The request is

I f you have a cell phone, nove it away fromthe
m crophones, they are getting sone feedback. That
i ncl udes the conm ssioners. W're noving all of our
phones.

The other thing before we break is sone
t houghts. W tal ked about having class |1, class
Il and technical standards, how to deal wth
experts, bringing those in, authorization from
tribes that they speak for their tribe, the
concentrated schedul e, the comm tnent of people, how
to choose the committee.

One of the things we're thinking about doing,
and it's been proposed to us, and we know t hat
previ ous conmm ssions and advi sory conm ttees have
done this, is taking these alternative standards

that we've received froma tribe, under the

Veritext/NJ Reporting Company

800-227-8440 973-410-4040




© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 45

Executive Order 13175, and publishing them so that
tri bes can comment while we devel op our TAC and put
the structure together. And that when the Triba
Advi sory gets together in their inaugural neeting,
not only are they setting ground rules, but the work
has started for them

Here's the docunment. Here are the comments
fromthe tribes after we've published it. Find the
differences and work on them And so, we're | ooking
at, like, narrow ng the scope and having that set up
before the commttee has to start its work, rather
than starting fromscratch. Not just this docunent
and comments fromtribes, but NIGC s observati ons on
t he conmparison of the current M CS and what has been
proposed. |I'd like to hear thoughts on that. W
figured that m ght be a way to garner tribal input,
set the stage for the work that the TAC woul d do and
save us all some tine and some resources. And al so,
give tribes an opportunity to weigh in.

M5. BRYAN: | definitely agree with that
process, Chairwonan Stevens, because if you do have
a docunent and you do get those conments, and you
know where there is going to be sone controversi al
| ssues that may not work for different tribes. And

then the TAC group can work fromthat, fromthose
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comments, and try to provide a docunent that w |
benefit Indian country as a whol e.

CHAl RMOVAN STEVENS: Thank you. Elliot?

MR, MLHOLIN:. Just a quick question for
clarification. Wen you say, "Publication" do you
mean publication as a proposed rule in the Federal
Regi ster under the APA, or do you nean publication
of discussion draft in the context of tribal
governnent to governnent consultation in the
pre-publication stage?

CHAl RWOVAN STEVENS: Actually, we're
di scussing how we can do this, and we've been
talking to - is it the GPO? - the Printing Ofice,
about how we can do this because ot her agencies do
that. It may not be a proposed rule fromus, but it
wi || probably be in the proposed section. They have
buckets of where you can publish things based on
what it is. So, it's not unheard of to put it into
the register, but it would not be a proposed rule
fromus is what we're tal king about. W're trying
to sort that out, so that it's clear what we're
doing. Certainly it would be a discussion draft,
but it wouldn't be a proposed rule for us.

As | said, other agencies apparently have done

this, where stakehol ders have offered alternatives

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 47

and that they're not necessarily the agency's
docunent, but you have to find sone nechanismto get
this out. So, it would not be our proposed rule.
W woul dn't be triggering a proposed, the rule
maki ng process by publishing this. So, we're still
wor ki ng out the nmechanismto publish. Yes, Liz.

M5. HOVER: Thank you Madam Chair,
El i zabeth Honer. A couple of things on the

consultation process. And at the risk |Iike sounding

like I"'marguing wiwth ny col |l eague, M. Geen, |'ve
been doing, | haven't always been a | awer in
private practice. 1've also served in governnent,

and | participated nany, many, nmany consultation
efforts within the Departnment of the Interior and
ot her agenci es.

And | think that nunber one, the way to nmake
consultation truly work is to establish a | evel of
trust. Wen everyone believes in the process and
trusts that the process is open and candi d, and
everyone is acting in good faith, you have good
processes. People enjoy these joint collaborative
efforts if they are done positively.

I think that it's also inportant for the agency

let me put on ny fed hat. Fromthe agency's

perspective, is | think that you need to give
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everybody an opportunity to volunteer to serve on
these things. And | think that if you don't, then
you get accused of cherry picking your buddi es and
the go along to get al ong people that are just going
to, kind of, do the agency's bidding. And it
sonmeti nmes can get off on a bad start just because
there may be a suspicion out there. And t he ot her
thingis that it is a big coonmtnent, and your
| etter of solicitation for input can nmake it very
clear that it is a big commtnent of tine. So,
you' ve got those kinds of issues. | think it's
very, very wise to use the third-party facilitator
| think that right now the attitude in Indian
country toward the NIGC is very positive and very
hopeful. If it weren't, | would say you probably
woul dn't want to use an Interior departnent entity
to facilitate your neeting, that you would find
sonmebody conpletely independent. But | think that
because there is a sense throughout Indian country
that the NNGC is acting in good faith, that the
center is probably, or is an acceptabl e choice.

| also think that it's going to be really hard
to balance the group wwth class Il and class Il1. |
think you're right, that there many things that are

I dentical: the way you handl e accounti ng, the way
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you do a drop. Well, there actually may be sone
differences in how you do a drop with class Il and
how you do it with class |11

Bur nost of your accounting kinds of things,
and those are going to be very simlar. But there
are going to be really specific differences. And |
think that you want to make sure that if you're
going to try to do this together, both sections
together, that you do it in a way that there is
clearly a bal ance of expertise on your conmttee.

|'ve sat through, | guess years of, eight years
of going to alnost all the NI GC consultations on the
MCS, and I had clients that were nenbers of those
advisory comnmttees, and it was a really terrible
process. There weren't ground rules. There wasn't
a protocol. There wasn't a consensus nmechani sm
And consensus is very inportant. That doesn't nean
we have to be in conplete agreenent, but we can get
to soneplace that we can all live wwth. Al of
t hose kinds of things were not done in those
processes. They were not transparent. They started
out trying to close the doors on everyone, which, of
course increased the suspicion and established an
environnment of distrust. And in sone of themthere

was not a conm ssion |evel person there. So, it was
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not really a consultative process on a governnent to
gover nnent basi s because the decision-nakers weren't
at the table. It was being driven by the staff, and
| think that, that was a big mstake. And that was
sonmething that certainly, during ny tenure. You
know we all go back to our Hal cyon days, right?
During nmy tenure, we nade a special effort not to do
that. That there would be a conm ssioner, a
deci si on nmaker, present at all tinmes during these
neetings, so that the agency was commtted as well
as the participants on the working group.

And finally, the hardest issue and the one that
everyone has struggled with, going back 20 years of
doi ng negoti ated rul emaki ng activities or other
col | aborati ve processes in devel oping rules and
regul ati ons and prograns and what have you, is what
do you to start with?

We always tried, based on ny experience, to not
have a purely federal docunent to start wth.
Because that automatically, at |east fromthe tri bal
perspective, they view that as the agency has
al ready commtted to this concept and this idea.

And they've already done all this work, so they're
not going to change, and we set up an adversari al

process.
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So for exanple, when | was the chair or the
co-chair of the coomittee that did the environnent
public health and safety regul ati ons, nunber one.
The first effort, | didn't cone to the table with a
draft. We canme to the table with a concept. Now
what we've done here with the TOGAG i s basically,
kind of, fixes this problem Because you are not
necessarily, if you started with the TOAG s
docunent, it's not a federal docunent. Now we woul d
presunme that you all would want to take a | ook at
it, but I think the nost inportant thing about it,
what ever the specifics in the docunents are, is the
concept. And is there buy-in across Indian country
of this concept, which starts out with this idea
that there are federal standards. These are the
standards; this is why we are doi ng these things.

Then you have tribal regulations. The tribal
regul ations put nore flesh on the federal standards,
so at the TGRA level. And then ultimtely, these
docunents, these standards are going to be
i npl enented as internal control policies and
procedures at the operational |evel.

So, you have these three things, each one
getting nore specific. And if everyone buys into

that idea, you' ve got a nice place to start with
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this working group docunent. And, kind of, to the

| ast point | wanted to nake, you were saying that
you were trying to figure out what would be the best
way to put this out for coment to Indian country.

| "' m hopeful that we could agree or you could be

per suaded t hat what we've done here today does that.
Because you are publishing all of the things that
have been subm tted, you are publishing the records
of these proceedings, and these docunents have been
submtted as a part of this effort, so they can be
publ i shed on the agency's website and nade avail abl e
to all of Indian country, and we can i medi ately
start that feedback process.

Because you know the conmittee, now we're not
saying that this is the end-all and be-all, but we
thi nk we' ve done pretty good job. W' ve worked
really, really hard, but we also want other feedback
and input. Not everybody can spend weeks and nont hs
and hours that this group did, and we want that.

So, we think that we found a way for the agency to
do that. It's not your product. You' re not
endorsing it. You haven't even had a chance to | ook
at it yet. But we can get it out into the world and
get that process started.

CHAl RAWOMAN STEVENS: Thank you Liz. So,
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you' re suggesting skip the Federal Register and just
post it. Qur internal discussions have been, there
are sone fol ks who don't engage unl ess we put
something in the Federal Register. | nmean we're
posting all sorts of stuff up on the web site. Wen
we get the nost feedback is when we trigger a
Federal Regi ster Noti ce. That's why we're thinking
about it. It goes right to Elliot's point. That
how are you going to do this? And correct ne if |I'm
wrong, but it seens |ike when Federal Register
stuff, when we print sonething in the Federa
Regi ster, responses pour in.

W have, sort of, in sone areas when we do the
di scussion drafts, we post these on the website. W
get feedback, but it increases substantially when we
do a Federal Register notice, however that notice
appears. So, that's why we're thinking about it.
We can do both too. In terns of the Federal
Regi ster, we want to be very careful about how we
present it.

M5. HOVER  Yeah, | think that's
absolutely correct. How you characterize it is
going to be key. But | would talk to the Federal
Regi ster people. They're full of good ideas on

alternative ways of doing what it is you want to do
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I ncluding just a cross-referenced to your webpage.

CHAl RMOVAN STEVENS:  Yeah, we're talking
to them now about how we can do this and exactly
what this is. [It's not new, and you're right. They
have been very helpful. 1'mlooking at Ernie
because I'mnot sure if you were waiting to nake a
statenment, but we're past our break tinme. Wuld you
mnd if we took a break, or would you |like to nmake
your statenent?

MR, STEVENS: | am here, eyes and ears,
and I'mjust here to support this working group that
put this docunent together. |'mhere to be
supportive and respectful of this process of
comruni cating with the National |ndian Gam ng
Conmmi ssi on.

I think yesterday's hearing reflects how nuch
work we have to do and how hard our job is. And we
have a | ot of people that understand where we cone
from a |lot of people understand what we have to do,
and sone people just don't understand. And no
matter how hard we work at this, they nay not ever.
But | think for the nost part the majority of
Aneri ca understands what we're doi ng and why we nmake
t hese ki nds of docunents such a priority. Wat this

kind of work is such a priority for Indian country.
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So, | think that's really all | had. | just wanted
to be here for alittle while. I'mtrying to get
back. | have the benefit of being able to go hone

j ust about every weekend. And again, to the extent,
to these | awyer | obbyists that helped us in this
wor ki ng group, the tribal |eaders and to yourselves,
the work you have to do.

I know that we are not always the nost
agreeabl e and not always the easiest to work with.
But the professionalismand work comm t nent
expressed on behalf of the NIGC, | think is
comrendabl e, and | wanted you fol ks to know t hat |
appreciate it. So hopefully, when ne or ny team
|'ve only got one team nenber here today; he'll stay
with you. But when we are difficult or not
under st andi ng sone of the process, even though you
know we know the system You know that we respect
you, and we appreciate what you do. So, to that
extent the working group, NIGC, we want to continue
to do the best we can do for the future of Indian
country. And | know that everybody knows that's our
process, but | wanted you to know, Chairwoman
Stevens, and your col |l eagues. | want you to know
that we respect you. W |ook forward to worKking

with you, and we want to do a good job because
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everybody here, no matter what our role, our
position, our capacity, we knowthat it is for the
future of our children and protecting the integrity
of Indian country.

| think that's why we're so successful at what
we do. It's not about your teamor ny team |It's
about our communities. And | think that's what |
tried to express yesterday in the hearing, and I
hope that, that's the statenent. The press picks up
sonething different, but the statenent is true, and
| said this the last tine we testified, nmaybe about
a year ago. That our community, they're the ones
that judge us. They are the ones that | ook at us,
and they are the ones that are striving for us to be
successful at what we do.

So I'l'l conclude with this, Chairwoman Stevens.
|'"'mgoing to go hone, and every tinme | get hone, |
eat breakfast Saturday and Sunday norning with one
of ny youngest of 10 grandki ds, one of ny daughters
or sons, always ny wife of 32 years, but nmy grandna
is 101 years old. And you know she |ived through
t he depression era. She got taken away from her
parents. The guy that raised her was a Gvil War
veteran. So, | won't give you the veteran spiel,

because everybody knows that people of I|ndian
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country are soldiers. But this guy used to ride by
t he boardi ng school, and ny grandma was not even

ki ndergarten age, to throw candy. But he would

al ways | ook straight ahead because the governnent
said, "You can't even | ook at your kids." But this
Cvil War veteran, his brother is buried sonewhere
in the South because he gave his |ife for this
country. So, we know that our responsibility
started wwth ny grandpa. H's nane is David

Chri sshaw (phonetic), and to nmy grandnother, 101
years old, she lives on her owmm. She |ives

i ndependently in a facility built with gam ng
dol I ars, but she never asked for anything. Her
house that she noved out of, she still paid taxes
on. And that's the bottomline. M little
grandbaby to nmy 101 year old grandnother, that's who
we're working for. And | wanted you to know, again,
If we are a little gruff sonetines, you can blane it
on Richard. But we've got a job to do, and we're
going to do it, and we're going to do the best. W
have a great working group, did a great task. But
we respect you. W appreciate you, and we want to
do the best for Indian country for ny grandma, ny
littl e grandbaby and everybody in between.

CHAl RMOVAN STEVENS: Thank you, Chairman
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Stevens. And one, | want to say thank you for
comng to the consultation today and representing
your nmenber tribes. But two, | agree. W' re not
al ways going to agree, and like | said, we're not
here to nmake everybody happy. W are going to cone
across that, but that doesn't nmean that we shoul dn't
be respectful of one another. And just because we
di sagree doesn't nean we shoul d be di sagreeabl e.

| ama proud Snohom sh woman, and | was brought
up in a good way that even in the face of . . . and
| say that for all three of us, that we can disagree
and still nove on with what we need to do. And then
finally, enjoy your tinme with your grandnother.
Take all of her wisdomand carry it with you and
pass it on to your grandbabies. So with that, let's
take a break. We've got about 15 or 20 m nutes.
(WHEREUPON, A break was taken.)

CHAl RMOVAN STEVENS: Ckay, we're going to
go ahead and get started again. | appreciate
everybody waiting. | do want to turn over the
neeting to Vice chairwonan Steffani Cochran and
Commi ssioner Dan Little. | have other engagenents
right nowthat | need to go attend. So, |
appreci ate everyone's attendance today, | ook forward

to your conmments throughout the rest of the norning
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and afternoon. And for all of those who cane in
fromother areas, safe travels, thank you.

MR, LITTLE: Al right, as we continue,
was there any other comments on the discussion
bef ore we broke on the Tribal Advisory Conmittee?
Dan.

MR MCGHE: This is Daniel McGhe, with
Poarch Creek. | was just talking with soneone
outside, and it may be sonething to consider when
you do decide to do your advisory conmmttee, is to
predeterm ne the dates and set them out for however
|l ong you think it's going to take, because one of
the big obstacles, even with the TGAG and ot her
wor ki ng groups, is finding a tinme when everybody can
be there to neet, and it would prolong the effort.

Whereas in the beginning, if sonmeone knows they

are being considered for this conmttee and the
dates are there before them they can commt to say,
"Ckay, yes | can do this, and | can do it on these

dates,” and put it on their calendar. So they don't
schedul e things, and it always be open. Sonething
to consider.

COW SSI ONER LI TTLE:  That, |
whol eheartedly agree with you. That's a very good

comment, and | think sonething we have di scussed
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before. | think, especially this conm ssion, a |ot
of us have pointed out that when we cane on, we took
on these responsibilities. W knew that we were
here for a set anmobunt of tinme, and we really wanted
to get sonething acconplished, and we are bound by,
basi cally, dates when our terns expire. W've got a
Presi dential election com ng up next year. So, we
understand that we have a small w ndow to conplete
this business here. | think our goal is August of
next year to have final rules conpleted. And this
Tri bal Advisory Commttee, we know, | think the |ast
one continued on for a couple of years. W don't
have that nuch tinme. W need to probably get
sonet hi ng done by early spring next year. So, very
good point, very well taken, and we'll definitely
consider that. So, thank you.

Was there any other coments on the discussion
of potentially, a Tribal Advisory Commttee?

Before we nove on, and | know there are sone
tribal |eaders at the table. | definitely want to,
if there is a particular issue you would like to
address now versus ne just continuing on with the
agenda? We'll probably start with the self
regul ation, regulation. | would entertain if

anybody wants to bring up an issue that is inportant
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to themright now? Yes, sir.

MR, CARROLL: Yes, Bob Carroll, with the
Chitimacha Tribe. Not the self regulation, but in
regard to the sole proprietary interest. That is an
area we woul d request clarification, do a definition
on that. W' ve had nunerous interactions with
| enders. W are building a hotel now. And the
Wells Fargo issue cane up, in terns of the other
aspects of the sole proprietary interest. So, |
know t here was an offer whether people would want a
definition. W would. W would request a
clarification on that particul ar point.

And al so our chairman had to | eave. | just
wanted to express on behalf of the tribe the
appreciation to the comm ssion for having the
consultations and allowing us to participate to the
| evel that we all are. W think it is very hel pful.
The Tribal Advisory Conmittee is also a good step.

We have minimal class Il in our facility now.
We're grossly disproportionate with regard to class
[11. But just in terns of the reaching out, and we
know the tinmetable is getting tight for a | ot of
these things. W'II|l be as aggressive as we can
getting coments back in regard to what Lael and

Steffani had provided us yesterday. They did a good
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j ob, so we appreciate the opportunity. Thank you.

COMM SSI ONER LI TTLE: Great, thank you. |
guess we can continue on the sole proprietary
I nterest discussion. |s there any other comments on
that? |Is everybody, | guess, | could maybe, kind
of, throw out sone, is there a general feeling that
this needs to be defined? Gbviously, it needs to be
clarified, and if so, who should define it? Can't
hear you. Oh, deadline for coments. No, we don't
have one yet.

MR. MCGHE: | know Poarch Creek had sone
concern, but they plan on witing sonmething, putting
it in witing.

COW SSI ONER LI TTLE: Ckay. | hate to
nove on. Jess, you are nore than welcone to take a
seat at the table if you would like, if that would
be easier. | just want to get you to walk all the
way across the roomthere.

M5. COCHRAN:  Turn on your m crophone.

MR. GREEN: Thank you for allowng ne to
sit down. | think the chair was just trying to
torture me by keeping ne standi ng up.

| have said this before, but | want to be sure
t hat everybody understands. There is a real danger

about sole proprietary interest. And the danger
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doesn't lie in the definition. It lies in the
change of facts.

If the comm ssion is ever put in a position to
opi ne whether this contract has a sole proprietary
i nterest, the contract nmay not be, today. That does
not mean that if econom c conditions change that,
that contract or that |oan or that |ending situation
doesn't have the tribe on the treadm || where
they're just paying interest.

The critical issue when you start considering
these sort of ownership interests is that tribes
can't declare Chapter 11 bankruptcy. W don't have
any way, |ike Donald Trunp, to wite down the debt,
except by agreenent. And this is one of the
provi sions that helps us do that. The nore
definition you put into it, you need to be cogni zant
that, that's one of the uses of this provision.

And the sole proprietary interest can be
vi ol ated, not just by a single contract, but by a
carel ess manager that gives lots of 3 percent
contracts. |If the nmanager waives sovereign inmmunity
of the facility and has the authority and gives too
many percentage contracts that conme off the gross,
again, tribes are in a position that they don't nake

any noney. They've waived sovereign imunity. Al
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the noney i s going sonepl ace el se.

The benefits of ownership no |onger reside with
the tribe. And it may not be any single entity. So
when you start trying to consider what you need to
say about this, this is a very, very conpl ex
situation. | know folks |like Wlls Fargo would |ike
for you to be able to review and say, "No, this is
not sole proprietary interest. No, this is not a
managenent contract." But while it may not be a
managenent contract or sole proprietary interest
today, if soneone builds between you and the
popul ati on base and puts up a larger casino, it
m ght be tonorrow. And the problemthat we do not
have a Chapter 11 ability, when the creditor
situation overwhel ns us, has to be considered. This
I's one of the nmechanisns we use to hold that off
with, as well as, this becones a nanagenent
contract.

Now | ong before the Wells Fargo deci sion, |
told | enders and bondhol ders that presented
obligations to ne, | said, "This won't work." And
they said, "Why?" And | said, "Because when you
retain the right to cone in and absorb and
adm ni ster the managenent or to make managenent

decisions, it beconmes a nmanagenent contract then.
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And then you've got all these requirenents to go
through the NIGC." "Well we'll go get an opinion
now t hat says it's not."

| said, "That m ght work, but when the
situation occurs, and you start doing whatever it is
you intend to do, the actions nmay becone a
managenment contract." Because again, life is also
about not only how the paper is witten, but how the
work is actually acconplished.

| pay very close attention. There is a Sac and
Fox decision out of their Suprenme Court in Cklahoma
recently, that has 15 pages or recitals of pleadings
about how they were in tribal court, they were in
federal court, they were back in tribal court. And
then the Tribal Suprenme Court gives it's anal ysis.
And it's basic analysis is the totality of these
t hree agreenents is a nmanagenent contract, and
here's why. And the difference is that they cited
the little pieces that they attached coul d have been
| eft out of the contract, so that when you tie them
t oget her, they m ght not have been a managenent
contract. But the way they were trying to use them
created that. And I think it was a very good
deci sion and a sign post for a |ot of us that work

in this area.
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A conbi nati on of agreenents, the conbination of
unf oreseen circunstances, the devel opnent of new
agreenents with third parties, all have an inpact on
what that sole proprietary interest is. And |I'm not
sure that I'msmart enough to give you any
assi stance whatsoever in witing regs. Al | seeis
| do not have the ability to foresee all of the
circunstances. | can only | ook at the circunstance
that occurs today. And | would caution you, if you
wite any opinions, that you limt it to the
ci rcunstances today. And if you wite regs, that
you be very, very careful. Because changi ng
econom ¢ conditions, changing facts and managenent
deci sions that occur can have a drastic effect on
what the sole proprietary interest is. Thank you.

COMM SSI ONER LI TTLE:  Thank you for that
comment. |s there any other conments on whet her or
not the sole proprietor interest should be defined
t hrough a regulation? Steffani, you have sonethi ng?

M5. COCHRAN:. Jess, you have made the sane
or simlar statenents, | know, consistently
t hroughout the consultation process. And in your
opinion, is there any inherent val ue to gui dance
t hough, to hel p? Because what we are hearing from

the tribes outside of . . . you' re absolutely

Veritext/NJ Reporting Company
800-227-8440 973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 67

right. |t nmeasures a point in tinme. But as tribes
prepare agreenents, enter into agreenents, conpile
their docunents, sone were saying this helps us to
understand at |east the paranmeters of those
negotiations at a period of time in the negotiation.

Is there any val ue to gui dance docunents where
we |lay out what we'll do, the process, those types
of factors?

MR, GREEN: | think you have hit on
sonet hing that m ght be of value, that m ght solve
some of the tribal interests.

Qui dance docunents, it says you're only going
to look at the situation as it is actually in
practice right now That the operations of the
docunents, the way they're actually being used
together, could affect your decision |later on. And
that the econom c circunstances coul d change your
opinion. And that certainly, you don't need to have
in your |ending docunents that the | ender can cone
in and operate the facility.

| think these are things, that these kind of
gui dance statenents would be hel pful. M ght well
deal wth sone of the problens that you are having
wth lenders. But the problemw th lenders is they

don't get the fact that econom c conditions can put
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themin a position where we are on a treadmll. And
I f that ever happens, we don't have a sole
proprietary interest anynore. |If all I'mdoing is
paying interest and I can't foresee ever stopping,
and the tribe is not getting any noney, we've got to
make a change. Because if | don't, the tribe wll
just nmake it illegal. | mean, there is no basis for
us to conti nue.

And of course, a |ot of these contracts try to
interfere wwth the legislative authority of the
tribe, saying the tribe wll not nake any act that
does this or this or this. Well, if they |Iook at
the history of litigation, one |legislature can't
bi nd t he next one. Last year's general counsel can
certainly be different fromthis year's. O this
year's tribal legislature, they wll approach things
entirely differently, in ny experience. 1|'ve been
wor king all over Indian country for 35 years and
that's the other thing I know, is that tonorrow s
| egi sl ative group will change, and they will have a
di fferent approach.

And so yes, | think your concept of guidance is
very val uabl e.

M5. COCHRAN: But isn't there a

rel ationship here, Jess, when tribal gam ng
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ordi nance has to have a provision which says sole
proprietary interest will rest with the tribe. So a
new | egislator, the tribe still has renedi es under
Its own provisions?

MR, GREEN. Not all the gam ng ordi nances
say that. W've got a |lot of old gam ng ordi nances,
and you woul d be shocked at what sone of them say.

M5. COCHRAN. Okay, then let ne throw out
a thought. Again, just a thought. What if we | ook
at it in terns of making sure that those provisions
are part of the ordi nances?

Because ny understanding, and correct nme if I'm
wong, | don't practice in a legal sense in this
area day to day. Doesn't IGRArequire it?

MR GREEN. | GRA requires that you neet a
check list of requirenents for your gam ng ordi nance
to be approved. There is no authority in |IGRA for
you to require that we put anything in a gam ng
or di nance. The issue is are these things net, and
if the chair finds they are, they are supposed to
approve them

Now, there have been other chairs in the N GC
t hat have nmade contrary statenents, but that's what
the statute says. |If you neet these requirenents,

It shall be approved. And there are a lot of early
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ordi nances that are in contradiction to sone of your
| ater regulations. And the tribes that have those
are very careful to hold onto them because it

enl arges the scope of class Il gamng in sone

I NSt ances.

Again, we have the statenent in | GRA t hat
governs if your tribal ordinance says you're going
to follow I GRA, then you basically have made this
st at enment .

It is inportant to understand that where the
conflict in sole proprietor interest cones is the
tribe is not getting enough noney. And that's also
driven by econom cs and driven by other contracts,
not just this one. And while the first two
contracts you had don't create a sole proprietary
Interest, this |ast consulting agreenent that your
chairman entered into wwth them even though he's
not identically the sanme group, it is essentially a
part of the sanme group, and that pushes you over the
edge.

Those are issues that | think are going to have
to be | ooked at, based on a tine. A snapshot in
tinme.

M5. COCHRAN. Thank you, Jess. Thank you,

Comm ssi oner.
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MR CARRCLL: I'dlike to, if I could add
on that. Fundanentally, | agree with nmany of your
comments. But | just want to point out we face the
real -life issue now of in dealing with | enders,
confusion on the part of the |enders as to now
requesting very onerous terns to, what they think,
to protect their investnent and so forth.
Understanding their recourse against the tribes is
i mted.

VWhat we felt is that some gui dance i s needed.
Now, we haven't, |I'mnot prepared to say it has to
be a regul ation per se, but they are |ooking for
opinions. They're getting opinions often times from
comrercial law firms with [ittle or no experience in
| ndi an country. W have been asked on nunerous
occasi ons now, to give |legal opinions about the
enforceability of contracts that tribes are
executing. And the firns are picking up on the
| ssue com ng out of Wells Fargo and so forth, and
saying, "Well now that this has been created, we
need a whol e new set of requirenents.” And we've
resisted that. And little by little, we've been
chi pping away at it, and we think we pushed it back
to where it is confortable again. But it would be

hel pful to us if there is a set of guidelines that
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we could point to that would take into account the
enforceability limtations. But also fromthe
perspective of the |enders, give them sone confort,
so that we're not being shut down in terns of
getting favorable Il ending rates and getting access
to | enders.

And | know this is being faced by many tri bes,
but in our particular case, it has been very
current. W' ve been able to hammer out with the
commercial law firnms representing the banks, based
on conversations we've had with the comm ssi on and
so forth. And then, sone of the recent case | aw
that's cone out that has been hel pful.

So I'mconfident it's going to be worked
t hrough, but we've tal ked about it and said if we
can get sone guidance, it would be really hel pful.
The vehicle of that guidance is really open to
di scussi on.

COW SSI ONER LI TTLE:  Ckay, thank you.
Does anybody el se have any comrents on this? M.
Homer .

M5. HOVER: Thank you, Commi ssioner. You
know, | think this is a very conplicated issue, and
It has many ramfications. But at the sane tine,

it's a pretty sinple and straightforward concept.
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And that concept is, nobody but an Indian tribe can
own a tribal gamng facility. And if a third party
Is going to be managing a tribal gamng facility,
their contract has to be submtted for review by the
Nl GC, for | awful ness and consistency with | GRA, and
that regardl ess of the above, the tribe has to be
the primary beneficiary of the gam ng revenue. In
ot her words, you can't have predators com ng in,
taki ng over the gam ng operation and getting all of
the funds that are supposed to go to the triba
governnment for basic governnental services and
benefits and prograns of that nature.

| think it will be very hard to conme up with a
hard and fast definition of sole proprietary
I nterest that neets the objective of having a
definition. Wich is a definition that you apply
equally to all facts in all situations.

So, ny viewis that the underutilized N GC
bull etin process is one potential nmechanismfor
addressing these things. Maybe in a discussion
sense to begin with, and maybe as tinme goes by, to
flesh it out further. But | do think the NIGC s
bul | etins on managenent contracts need to be updated
w t h subsequent experience.

I think that probably, if you | ook at federal
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case |law, the nost highly devel oped case lawis in
the area of managenent contracts. And | went
through this sad little exercise sone years ago of
reading all the NIGC s sole proprietary interest
decisions. And there is sone, there are sone things
that can be elicited out of that, but | have to tel
you that it's basically a repetition of the sane
things. The citation of the sane cases. |It's
really not helpful to read all of those opinions.
They are not hel pful.

And | think that experience, there can be
certain principles that can be synthesized out and
provi de sone greater guidance to the industry.
| also think that in sone respects, the N GC needs
to hold the |ine around these core ideas. And that
goes back to ny sinple statenent, Only tribes can
own a tribal gam ng operation. Only tribes can
manage and regulate this, except in accordance with
a lawfully approved nmanagenent contract, and the
tribe is to receive the primary benefit. | think
that, that's susceptible to a discussion paper or a
bul I etin.

COMM SSI ONER LI TTLE:  You just brought up
a pretty good poi nt about when econom ¢ conditions

change and tribes don't have the ability to file for
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bankruptcy, and all they can do is renegotiate with
the lenders. And at sone point, you' re right, al
they are doing is paying interest. | nean, is there
a way to put together guidance that takes those
factors that do happen, and is happening, where the
only ability for a tribe to work out an agreenent is
to renegotiate the terns of the contract and the
next thing you know, they are paying very, very high
I nt erest.

MR, GREEN. Unfortunately, we do have sone
tribes in that circunstance. And | have been
approached by major | enders who have asked ne on
behal f of tribal, "Wat would you suggest to confort
us?" And ny statenment is, "Put in your contract a
private Chapter 11 and require it of any person that
Is going to be a major creditor of the tribe, so we
all go in this together."

You' ve got the biggest contract. |If you're
going to nmake this big |loan for sonething, you' ve
got the biggest contract. Do you want to have it
fixed, so you get it witten down, or you get it
declared illegal? And again, this is not any
different than you woul d have if you signed an
agreenment with Donald Trunp. |If the circunstances

change, so the noney is not there to pay you,
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everybody needs to take a | esser anobunt, so we can
go on and conti nue operations, and everybody gets
sonet hi ng out of this arrangenent.

That's the only guidance |'ve been able to give
to deal with the circunstance you just descri bed,
where either the initial projections or a change in
econom ¢ condi tions.

I mean in Cklahoma, there are two or three
gam ng |l ocations that were built way back early in
the 90's that were very large. | know one in
particular. And then after Cklahoma signed their
conpacts where we got class IIl gam ng, there were
two | arger locations built on either side of one of
t hese places that basically turned a 3,000 seat
facility into a 300 seat facility. Sinply because
they are only going to get 300 players, because the
other two | ocations on the two | ead roads cut them
off to the popul ati on base.

If they had, had an enornous anount of debt on
the facility, it would not have been paid for.
Fortunately, they had already paid for the facility
and their big issue is how do | nake ends neet? How
do I cut ny size back, and how do | explained to the
tribal electorate that the noney | nade five years

ago, we're not going to be able to achieve?
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But these kind of circunstances are out there
in Indian country. And lenders, if they have
intelligent |awers, it's been ny experience, wll
listen to you when you give themthese kinds of
alternatives if they want to participate in the
deal .

Now, | also understand the frustration that
you're citing wwth the commercial |awers having no
understanding of Indian law. And again, the Wlls
Far go banki ng di saster for themwas caused by them
not hiring an expert in Indian |aw that woul d point
out to them you can't just run in and seize
managenent. And then when you have a di sagreenent,
i nstead of sitting down and talking to the tribe,
you can't just run over to federal court and nake a
filing and seize nmanagenent.

| mean there are a nunber of really bad
deci sions nmade by the | ender that caused that
decision. Because if they had sit down and worked
with the tribe, everybody woul d' ve understood that
needs to be sonme conproni se. Wen you force things
to a quick decision, sonetines you get answers you
really didn't want. And | grasp, you all are being
asked to solve these problens. Wat | tend to

encourage you to tell themis that we're not the
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end-all answer to everything. W can give you sone
guidance. | think Steffani's guidance idea is
great. | think Liz's bulletin concept is great.

But you need to be very careful about being, this is
time specific, and this is contract specific. And
if you put two of these together, this opinion wll
not hold. And | think you need to be very cautious
I n pointing out that just because you're not the

I dentical entity doesn't nean we won't put the
contracts together, because | certainly have seen

t hat happen in a nunber of places. Thank you.

COW SSI ONER LI TTLE: Go ahead, Lael.

M5. ECHO HAWK: So, one of the things that
we see frequently are tribes presenting to us a pile
of docunents, a pile of agreenents that are with
various . . . they are with the slot conpanies, slot
| ease agreenent, they are with a devel oper and a
consul tant and a managenent contract, and you put
the total of that together and the tribe is no
| onger, it appears is no |longer the primry
beneficiary because all the noney is going out.

One of the things we've been grappling with is
who has the ownership interest? Can all of them do
all of those . . . I nmean if we're tal king about

sole proprietary interest, can the sole proprietary
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I nterest provision be violated by accunul ati on of
agreenents with various individuals or conpani es?
MR. GREEN: You pushed first, go ahead.

M5. HOVER | pushed first.

M5. ECHO HAWK: This is not Jeopardy.

M5. HOVER: |'ve got to tell you, Lael, |
have seen exactly what you're tal king about. | have
seen a conpl ex devel opnent process project, and
everything was fine until you read the depository
agreenent. An agreenent that hardly anybody even
| ooks at, right? At least the client doesn't
realize how i nportant the depository agreenent is.
And in that depository agreenent, it provides that
all of the nobney goes to the nanagenent contractor,
and none of it goes to the tribe. And it's
conpletely contrary to everything that's in the
"Approved managenent contract." Except for it says,
"This shall supersede any provisions in attachnent
A" Wich is the approved nmanagenent contract. So
ny rule of thunmb in [awering for ny clients is the
nore conpl ex the arrangenent the higher ny radar
goes, as to how these different provisions operate.

There is another el enent here that, kind of,
goes into this discussion, which is the fact that

the tribes need these kinds of protections.
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People wll say, "Well, sone noney is better than
none. "

|'"ve seen tribes at the desperate end of the
thing, where they really are facing a predatory
| endi ng situation, but without that loan, it's a
m ssion inpossible. And ny heart really goes out to
them But at the sane tine, that doesn't nean that
we relax federal standards or recomrend federal
standards to rel ax, because that's the very
ci rcunstances where the nost protection is needed.
It's when you're really, really desperate, and the
| enders are taking advantage of that.

So | mean, part of ne says yes, a deal is a
deal is a deal, and that we're all grown-ups here,
and that we have the conpetence and the capability
to enter into our own contracts. And | think all of

that is correct. Except that it needs to be

consistent wwth the law. And the lawis there for a

particul ar set of reasons, and those reasons are
there to protect tribal interests. So, | think that
in sone of these big cases where bad things have
happened, | know that the | enders, they go to

Congress. They probably contract the NIGC. They
feel kind of angry that they didn't get their own

conpetent counsel that understands what the [ aw is.
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And so | guess part of ne feels synpathetic, and the
other part says the lawis there to protect the
tribes. And we need to hold the line there. Do we
need to give guidance? Yes. But we also need to
recogni ze that the tribes are not always in a
superi or bargaining position, and the lawis really
there to protect those tribes.

COWMW SSI ONER LI TTLE: Go ahead, Jess.

MR GREEN. | have actually been in a
ci rcunst ance when a depository agreenent in
application prevented the tribe fromgetting noney.
It wasn't in a gamng circunstance, but it was in
anot her circunstance.

The depository agreenents, if you don't
scrutinize themcarefully, usually say, nunber one,
the bank loan will get paid first. Because you've
got to deposit all the noney to ne and |'mgoing to
pay nme first.

Secondary, |'mgoing to pay the nanagenent
contractor. Third, I"mgoing to pay the triba
guar ant eed paynent, and if there are any paynents
| eft over after that, then the tribe can access them
after they have set aside X anbunt of nonies to
repair ganmes. They've got like 40 percent if

anything is left that the tribe has to set aside to
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mai ntain the facility during the terns of the
| endi ng agreenent with the bank.

That's why | pointed out that operation of the
agreenent is so inperative. As long as noney is
bei ng made at an appropriate level, the tribe is
al ways getting their paynent and al ways getting sone
extra.

But when econom c conditions turn down or you
don't neet your projections, what happens is the
bank gets their noney. The tribe doesn't even get
to buy tobacco, Coke or Pepsi, whichever one of the
two vendors. You have to use one or the other. |
don't know if you all are aware of that, but they
make you pick one. You either use Coke or Pepsi.
But you don't have noney to pay that with. And so,
the facility just gets in a terrible bind. And so,
that's why | say that you certainly need to
scrutinize it. And again, if you don't | ook at that
depository agreenent when you're reviewing all those
contracts, again, lot's of tines it's not sent.

It's where the real danger lies. Because the bank
in practice will send the noney, based on its
avail ability, and that depends on how it is
deposi t ed.

And we don't have a Chapter 11 for tribes, and
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that's the source of these kind of problens. Wen
there's not enough noney to pay everybody, what do
we do? And that's why | continue to enphasize that
you have to be sure that these things are tinme and
action specific. Because a depository agreenent

Wi th those kind of priorities, when there is plenty
of nmoney works fine.

M5. HOMER: Could I just nake one
suggestion? | think sonmething that would be really
useful is to have an off the record roundtable,
maybe with Lael or sone folks fromthe Ofice of
General Counsel and those attorneys that have had
experience on this side and maybe attorneys who have
had experience on the other side. Just, kind of,
tal k about these issues, and there are creative ways
to address these issues. There are, | think Jess
menti oned one, which is to have a contract
provi sion, a default contract provision that does .

back in ny Departnent of Interior days, we use
to do all these plans for the managenent of say a
dam And we woul d have the drought year plan.

Well. if the contracts had the drought year
plan in it, then there would be those provisions
that would nmeke it |ess contentious, and everyone

has di scussed those things and are on board with it
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fromthe outset of the contract. So | think that
maybe we coul d, a group of attorneys could, help
advance the thinking on this. |'mnot suggesting we
wite a regulation or wite a bulletin or whatever.
But we just do a brainstorm and | know that M chael
Cox is here, and he's being awfully quiet. But he's
got tons of experience in this area, and | think
that the benefit of just, kind of, a roundtable
di scussion, and Elliott, would be a really good
t hi ng.

COW SSI ONER LI TTLE:  Ckay, thank you.
Sir, do you have a conment?

MR. CARROLL: Just one other comment. |
just want it clear for the record. W face this in
two different contexts. One has been in the
managenent contract interpretation, where the
managenent nay do sonme interpretations that would
infringe on the primary beneficiary and al so the
sole proprietary interest principle.

And separate fromthat would be straight | oans,
not necessarily involving a nanagenent contract,
maybe involving the gamng facility, but w thout the
manager, per se. So it's a problemthat we don't
see as shrinking. |It's actually becom ng nore

| npactful as we progress. And | think all the
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suggesti ons have been very good, and |'ve actually
taken sone notes here of sone of the suggestions as
to alternatives. W've dealt with it head on. |
mean, we've been dealing with these commercial firns
representing the banks, and we've been successful in
backi ng them off on a |lot of the Wl ls Fargo
princi pl es.

But there's still this concern out there, and
we haven't been negatively inpacted by that yet.
But it was in terns of interest rates and
availability of financing, we did feel sone pressure
i n that regard.

So what ever assistance we coul d be given,
whet her a roundtable is setup. W would certainly
be wwlling to participate in that and help in any
way we coul d, because | think it's sonmething we are
going to continue to face. It's funny, a |lot of
t hese banks that we deal with don't seemto .
they look at it, and they say, "Well this is the way
we're going to lend the noney, and that's it."
There's no recognition, no respect for the tri bal
principles that are at play.

Fortunately, we've been successful in it, but I
t hi nk ot her banks that we haven't yet dealt with

really have to be educated. So, thank you.
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COW SSI ONER LI TTLE: Okay, thank you.
You know we're com ng up on our lunch break, and I
want to, | don't want to |eave this subject if
there's still nore comments. But | also want to
make sure we touch on self regulation, regulation
bef ore noon, in case there is anyone here who can't
be here after |unch.

I know we did briefly speak about the self
regul ati on, regul ation before, earlier this norning.
Does anybody want to tal k about that or the
reasoni ng? | know sonme of the comments this norning
stated that the self regulation, in order to receive
a certificate, it should be, | don't want to say
cunbrous, but there should be a |lot of information
requested. But in the NOs, sone of the comments
that we got was the fact that it's too cunbersone
right now, and tribes are avoi ding applying for a
certificate because of that. How do we reach a
happy nmedi un? Wat is too nuch informtion?
Reviewing the regulation, | think there's
requi rements for public notices that seem
i nteresting when you read them but does anybody
want to further continue discussion on the
sel f-regul ation, regul ation?

M5. HOVER: Just one comment on that. |

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 87

think that if you took a |ook at the sel f-governance
regul ati ons and conpare that to the self regul ation,
regul ati ons pronul gated by the NIGC, you're going to
see a conpletely different approach.

Under the current self-regulation program at
the NIGC, basically, the NNGC s audit division
descends upon your facility for a period of six or
ei ght weeks, they go through everything soup to
nuts. There is interviews with everybody. It is a
very difficult process. |If you take a |ook at the
sel f governance regul ations, to be a self-governance
tribe, and with that cone trenendous responsibility
as well. Just as being self-regulating on your
gam ng and sel fgovernance context, | nean the tribe
Is actually carrying out trust functions on behalf
of the United States, running all of its own
progr ans.

And basically, they require three years of
clean audits, a resolution fromthe tri bal
governnent, and | think that there is one other
el ement which I now forget. But it is not nearly
as hard to becone self-regulating for everything as
It is to becone self-regulating for your gam ng,
which you really are already the primary regul ator

of the gam ng.
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And notice that when the focus of the NIGC
study for self regulation is not on the regul atory
mechanismto determ ne the conpetence and ability of
the regulatory nechanism it is a soup to nuts
review of the managenent. Which to ne is |iKke,
guess if the managenent is operating well, you could
presune that the regulatory agency is operating well
or functioning well. But it would seemto ne that
to be self-regulating, the focus is on do you have
an adequate capacity, a regulatory capacity? O do
you have a sufficient staff? Those kinds of things,
as opposed to just long difficult review of
operations. So, | think that something in between.
Maybe three el enents and then a six or eight week
evaluation is probably the right kind of place to
try to get.

COMM SSI ONER LI TTLE:  And the once a
certificate is granted, do you have any comments on
a required annual report? |Is that sonething that
you think is intrusive or overly burdensone?

M5. HOVER: | think the statute requires
that the NIGC get the audit, regardl ess of whether
you are self regulating, whether you are class Il or
11, whatever. All of the annual audit reports go

back to the NIGC, so that's already done.
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There is already, | don't know if you guys know
this, but there is already an infornal
sel f-regul ati on process. Your regional people nmake
a lot of their work plans around which tribes have
good, well functioning regulatory agencies that are
doing their job, and that's how they prioritize
their time. So, they're going to spend |ess tinme on
tribe X, because tribe X has got this conprehensive
system of regulation, and they're actually doing it,
and all of those kinds of things. So there already
is this, kind of, informal process anyway. | think
that there may be sone gui dance there. O sone
principles to be elicited fromthat infornal
process, that would be useful to naybe capture in
| anguage. And you could also do it through a
conpacti ng process, kind of a voluntary process,
where if the Tribal Gam ng Regul atory Agency, for
exanpl e, needs your help. Mybe there is a federal
case here, that there could be a way of making sure
the NIGC is always notified by the regul atory agency
when it needs assistance, support et cetera.

Strengt hening tribal governnent is a key
pur pose of the Indian Gam ng Act, and | think that
maki ng deci sions fromthe comm ssion that wll

strengthen the requlatory framework of triba
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gover nnent advances that |egislative objective.

COMM SSI ONER LI TTLE:  Thank you. Anybody
el se? M. Geen.

MR CGREEN. | want to reiterate ny earlier
comrents that | think, certainly, the history of the
organi zation, how well it's done is an issue. But |
want to join with Liz, in that you need to get away
fromoperations and get over to regulation. If |'ve
got 75 workers in nmy gam ng regulatory body, if |
spend over 3 or 4 mllion dollars a year, and if |
handl e tort clains, prize clains, and |'ve got a
history that | can denonstrate that these have been
done, these have been conpleted, this is ny
relationship with the state governnment for any of
the clains that have arisen.

I think that kind of relationship show ng
conpetence fromthe Gam ng Comm ssion is the history
you need in your file, not the conpetence of
operations. Because if you are challenged by a
third party for the self-regulation, and again
that's ny big concern, | want your file to be full
not of docunentation about operations, but
docunent ati on about the regul ator.

And when | said earlier, in ny earlier

coments, that we don't mind filling up your file,
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we don't mnd filling up your file with information
about our regul atory body.

Now certainly if there were historical failures
that we've had, that's an issue. But if ny
regul atory body is well, and it services, its
actions are well docunented, so that it's been able
to deal with problens. The fact that problens arise
shoul dn't be the held against you. The issue is did
you deal with thenf? Because the bigger you are the
nore problens you have. And were you able to deal
froma regulatory basis with those problens? And
as | said earlier, the benefit of becom ng self
regulating is that you are omtted from2706(b) 1
t hrough 4 requirenents, which is where you have nost
of your ability to stick your nose in ny business.

So, there are a lot of tribes that | think
woul d be nore than wlling to junp right in. The
other thing you end up is the nore of these tribes
t hat you have given that self regulation certificate
to, the nore you can point that tribes are doing a
good job, they are maturing and their regul atory
system s for class Il are working.

And | think Liz has also pointed out that there
are little tribes that are always going to need |ots

of assistance. They are not going to be petitioning
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for this. They want to be able to call you and have
you send your people down and tell themwhat to do
next. And as an attorney that represents sone of

t hose people, | want you all to conme pronptly and
give nme that assistance. Because | don't want a big
problem | want sonebody to tell ny people what to
do next. So, thank you.

COW SSI ONER LI TTLE: Al right, thank
you. Do you have anything, Steffani?

M5. COCHRAN: (I ndicating negatively.)

COW SSI ONER LI TTLE: Does anybody el se
have any comments about the self-regul ation,
regul ation? Any way we can streanline the process,
or is there any on the list of requirenments that is
not necessary?

M5. HOVER Wl |l again, Dan, | think that
under the present process that the regulatory
framework is not really even a part of the
evaluation. And that's the biggest, kind of,
probl em

COW SSI ONER LI TTLE: We're just about at
the | unch break here, and | don't knowif we want to
t ake a break now?

M5. HOVER: Dan, can | nmake just one off

the record conmment ?.

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 93

COW SSIONER LI TTLE: | think you'll be on
t he record.

M5. HOMER Do we have to stay on the

record?

COW SSI ONER LI TTLE:  Yeah, we, kind of,
do.

MR. GREEN. Make it at |unch.

M5. HOMER  Ckay.

COMM SSI ONER LI TTLE: We're going to break
for lunch a couple of mnutes early. W'II|l be back
at 1:30. In the event there are sone fol ks that
were planning to be here after lunch, I'mnot sure

how |l ong that's going to go. So, we will see you at
1:30. So, thank you.
(WHEREUPQN, A break was taken.)

COMM SSI ONER LI TTLE: Al right, good
af ternoon everybody. W're going to bring this
nmeeting back to order here. |In the afternoon on the
agenda, we have Goup 3, Part 543, the m ni mum
I nternal control standards for class Il, and Part
547, the technical standards. | know we did discuss
some of these this norning, but | want to open up
the floor for any questions or any comments that any
of you that have stuck it out this afternoon here

want to make. Cone on Linda, you' ve got sone
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sonething to say, | know you do.
M5. COCHRAN. One of the things I'Il, if
| could, Conm ssioner. |1'll elaborate on, just for

peopl e who may not have heard the statenent made.

The chai rwoman tal ked this norning, and |
tal ked yesterday as well, about the possibility of
using a TAC and pulling MCS off and pulling the
I nternal controls off. And one of the things that
we want to be clear is part of the thought process
behind that was if we pull it off, away from and put
it on a separate track fromthe other changes that
are going on in the other parts of the regs, we
won't sl ow those down.

W're really concerned about those getting
bogged down in the technicality of MCS and the
technical standards. So, they will take two
paral l el but different paths, which should help
facilitate noving sone things forward, is our hope.

COMM SSI ONER LI TTLE:  And you know it's,
kind of, when we started the process here, we knew
that there could be a time during this whole
procedure here that we nay have to adjust and do
sonething different. And clearly thereis. W're
hearing fromtribes that Tribal Advisory Commttee

Is what fol ks think could be very hel pful in us
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coming to a resolution on these conplicated issues.
So, does anybody have anythi ng el se they want
to share about potential Tribal Advisory Conmmttee,
or conposition, tinme franes, participation? | know
we' ve gone through these a lot. Linda, go ahead.

M5. MCGHE: Linda McGhe, Poarch Creek.
He's the one that broke ny armtwo nonths ago. |
told you ny boss did it.

COMWM SSI ONER LI TTLE:  For the record?

M5. MCGHE: For the record. No, | just
wanted to reiterate what Daniel said about having
the time frane already laid out, so that people can
plan that we are going to be occupied on this for
the next six nonths or the next year, however |ong
It is going to take. But we are commtted to be at
those things. And al so, whoever you pick to be on
that commttee, if they are allowed to bring
experts, to let those experts speak at the point in
ti me when sonething is being discussed, not let it
happen si x, seven hours later, when it's, kind of,
null and void for themto speak at that tine.

COMM SSI ONER LI TTLE: That's a very good
point. | appreciate you pointing that out; nakes
sense. Anyt hi ng?

M5. COCHRAN: The chairwoman, | know is
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already in the process, as we talked wth Interior,
has asked our |egal staff to exam ne FACA and sone
of the limtations that we nay or nay not have under
federal law. And we |look at that and interpret it
in light of our objectives. And the initial
i ndi cations are that we're going to be able to do
some things that haven't happened in the past, at
| east initially. | know sonme of you weren't here
yesterday, and we covered a great deal of parts.
D d you have any coments you wanted to offer or
revisit fromthe agenda? | nean, we're happy to
t ake them

COMM SSI ONER LI TTLE: Does anybody have
any conments about the technical standards? One
question | think that mght be helpful to discuss is
back on the Tribal Advisory Conmttee, does anybody
have any comrents on how we woul d handl e class 11
and class 111? Wether they be separated, whether
we break into smaller working groups to handl e those
specifically, whether they be done in a conbi ned
effort? Cuidelines.

M5. COCHRAN: M. Green, would you pl ease
get on the record.

COW SSI ONER LI TTLE: I'msorry, Linda, go

ahead. You have the fl oor.

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 97

M5. MCGHE: Yeah, | just wanted to say
working with class Il and class Il at the sane
time, in nmy opinion, if you are not going to break
themout in different groups, it's going to defeat
your purpose. Because you're going to have cl ass
1l people in the roomthat are arguing over class
Il regs, that they don't really know what they're
tal ki ng about and vice versa. So, | don't see any
problemw th doing themat the sanme tinme, but you
need to break them apart because it's going to be
nore confusing. And also, when you do set up the
commttee, it is good to have a variety, and it
doesn't hurt to have the class Il and class Il on
t he same agenda because there are people that have a
class Il and class Ill facility at the sane tine.
So, that is going to be, kind of, difficult to keep
t hem separate that way, but | know we ran into a | ot
of things that it was, we were review ng the cl ass
1l regulations, and we were told when we were
review ng stuff, "Well, this is not really a class
Il issue. This is nore class Il. W're going to
put it over in class Il."

And that was fine, but we never got to review
the class Il docunent. W were just told this wa

now going to be over here in class Il, but we didn't
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get to see howit fit in the context of that class
|1 docunent.

So that was a problem by us studying both at
the sanme tine. And that's when | was on the worKking
group.

COW SSI ONER LI TTLE:  Thank you.

M5. MCGHE: Yeah, the advisory conmmttee.

COW SSI ONER LI TTLE: Okay, thank you.

M5. HOMER | will be very brief. But I
just want to point out a couple of things in Part
542. It still has all the class Il init, okay?
And that bingo section, which is the heart of the
m ni num i nternal control standards, contains all
It's all a msh nosh of different things: the
accounting standards, the audit provisions. |In the
wor k product that we gave you, we pulled out all of
t hose redundancies. So, now there is an accounting
and auditing section. They are broken up into the
specific kinds of audits that are conducted: daily
audits, weekly audits, nonthly audits, annual
financial audits, procedural MCS audits.

So, | think you have two choices with a 542.
And that is leave it alone and | et sonebody el se
worry about that one and get the class Il MCS and

technical standards final fixed and ready to go. O
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you're going to have to do a major revision to 542
and strip out all of the class Il stuff because
there's tons of class Il stuff in Part 542. And
that's going to be a big job. That's a really big
job, and then you'll have to figure out whether you
need to replace that stuff.

My viewis it mght be better just to | eave
wel | enough al one and do nothing with Part 542.
That just mght be the thing to do.

COW SSI ONER LI TTLE:  What about
devel opi ng gui dance docunents?

M5. HOVER:  You know | really | ove the
approach that we took. And I will just be honest
with you. Wien we first started doing this, |
wasn't a big fan of it. | was thinking, "Oh ny CGod,
we're going to have rel axed standards here, and it's
going to | ook bad for the agency. |It's going to
| ook bad for the tribes.” | was worried about it.
| just thought sonebody sees sonething that's
conpletely different | ooking. They're going to
think that we are sonehow . . . we've let the horse
out of the barn here, and it's going to run anok.
But what | |ike about how we resolved that is
t hrough t hese gui dance docunents, which can be

hi ghly detail ed.

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 100

We actually started getting into fights that we
had gone too far in the guidance docunents to
establish best practices. Because once you' ve said
these are the best practices, then if you don't do
t he best practices, then you | ook bad. | go, "Yeah
well, that's probably is true. If you don't do the
best practices, it's probably not a good thing.

Deal with it."

But by doing it this way, we nmake really clear
what the standards are. Nobody's going to have to
say, "Oh gee, why are we doing this?" Because you
know you are doing this to prevent fraud or forgery.
You're doing this to prevent counterfeiting. You're
doing this to prevent enbezzl enent. And under the
MCS right now, | don't know if you guys have read
them | nmean they are gibberish, and they're really
made for manual systens, for back in the day when
you had coin operated slot machines. And that is
just not the environnent that we live in, in Indian
country. | nean the irony of how I ndi an gam ng has
devel oped that al nbost wi thout exception, our casinos
are nore nodern, have better technol ogy than what
you are going to have in Atlantic Gty or New
Jersey. And that's just how our industry has

devel oped. So, you have autonmated systens, but the
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MCS, the way they are right now, they don't tel
you how to deal with your automated system You
have to figure it out yourself anyway.

So anyway, | think we m ght be beating the dead
horse of Part 542, when what we really need to do is
focus on our class Il, where the authority isn't in
guestion, where nost everybody is in agreenent, and
we can actually get sonething done in the tine that
you guys have avail able to you.

COMM SSI ONER LI TTLE:  Thank you. Does
anyone el se have any?

MR. GREEN. Pl ease do not try to mx class
1l and class Il mninmuminternal control standard
di scussions. You have issues with you being able to
spend any noney. And again, | don't nean it to be a
threat, but I nmean for you to fully understand. You
have | ess than a year and a half to conplete, based
on your terns. |If a lawsuit is initiated to stop
you from spendi ng noney, that's a year and a half,
because governnment is not going to answer for 90
days. | nean you' ve got to go over to Justice,
you' ve got to talk to them and they' ve got to
develop a reaction. CRIT say you don't have any
aut hority to.

Now, the tribes are not interested in stirring
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up that CRIT argunent with that kind of litigation.
| certainly hope that the comm ssion is not because
that is what we would do. Those people that say we
need a CRIT renedy would feel obliged to take nore
steps were that the circunstance.

If you want to finish sonmething, the effort

that tribal people have spent trying to put these

class Il things in front of you, | think needs to be
considered sinply as class Il. If you try to mx
that with your class IIl expenditure of funds, |

really believe soneone is going to call your hand on
it because of your 20 percent increase. And if you
spend noney on it after the lawsuit is instituted,
and the court then decides that you shouldn't have
spent noney on it, where are you going to get that
noney?

You are going to put yourself in a real
guandary. There's no need to force the CRIT issue
any further than it already is. And the Ckl ahoma
tribes in particular, conpact says we're going to
use what we had in Novenber of 2004, when the
conpact was aut horized. There is no provision for
t hose to be updated.

So by conpact, unless the SCA, the State

Regul ati ng Conpliance Agency, unless they agree,
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that's what we'll have to use. But the conpact says
that's what we're going to have to use fromthat
dat e.

| think your chairwonman nmade a very good point,
that 81 percent of the tribes have what their MC
standards are going to be | ocked in stone in
conpact. You've got another 1 percent that are self
regul ated. The issue that you bring up for class
1l only affects 18 percent, and please don't mx it
with our class Il effort.

COW SSI ONER LI TTLE:  Ckay, thank you for
that comment. |Is there anything else that anyone
would like to say, regarding the class Il MCS? O
t he technical standards, Part 547? Dan.

MR MCGHE: And I'mnot sure if | got your
I ntent, but were you asking advice on whether or not
you shoul d have separate advisory commttees for 543
and a separate one for 547? O were you thinking of

one advisory commttee to handl e both?

COW SSI ONER LI TTLE: | think there's just
one advisory. | think we wanted to break apart all
three things, parts 542, 543 and 547. | was j ust

trying to figure out what would be the best process?
To devel op subgroups or working groups and then.

MR, MCGHE: Yeah, | agree with not m xing
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the class Il and the class Ill. But | would al so
consi der strongly having a separate group tackle 543
and 547 because ny experience is it's atotally

di fferent group of people a lot of tines, that are
attacki ng those technical issues.

Even when we were working in the TGAG group, we
ended up have to bring people in that had those
expertise. So, you may have a group that you know
for 543 is very strong and experi enced and
qualified, but may not be your people you need for
547. They're going to end up bringing in people
anyway, so the people who actually do the docunent
will end up being a different set of people that
your conmttee chose. That's ny opinion.

COMM SSI ONER LI TTLE: Al right,
appreciate it, thank you.

MR GREEN. | don't nmean to disagree with
t he concept, but these are |linked at the hip. The
547 technical standards are further expl anations,
and | grasp exactly what you're saying. You're
certainly nore operationally notivated in 547 than
you are regulatory notivated. But you have to go
back and read the 543 to nmake sure the 547 works
withit. And I recall us doing exactly what you
said, and it being difficult. But | think there
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needs to be sone real thought given to the fact that
t hey have to nesh hand in glove, and you may need to
get all of those people in the roomat the sane tine
for that to happen. | knowit's a lot nore

cunmber some process.

COW SSI ONER LI TTLE:  So, what you're
saying is, setting aside 542, 543 and 547 should
wor k toget her, okay, thank you.

M5. HOVER Well, |let nme suggest that |
think that at | east the TGA: has proposed relatively
m nor changes to Part 547. You already have a
regul ation that wi th about four major points of
contention everyone is happy with and can |live wth.
It may be that Part 547 is a candi date for just
notice in coment rul enaking, as opposed to a Tri bal
Advi sory Commttee to do any further work on it.
nmean it's pretty done, and it's working, and it's
wor ki ng wel |, and people are pretty happy with it,
except for those four or five points of contention.

You' ve got a suggested way of addressing those
four or five points that we think is appropriate and
whi ch nonet hel ess, kind of, took into account the
prior conmm ssion's concern about the safety of the
equi pnent. | think we found a way to finesse that,

that's acceptable. W nmade it really clear that the
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refl exive technology is unlawful, and we've actually
ti ghtened up because there have been sone recent
incidents in the press and in the paper that gave us
sonme insights as to these refl exive issues. So,
we've tightened that little piece of it up, and nade
it clear what harmwe're trying to prevent.

So, we may not really have to even have a big
maj or wor ki ng group on that because it's not that
conpl ex anynore. It used to be, not anynore.

MR, GREEN: | think your 543 people wll
be able to grasp your 547 and just buzz ri ght
t hrough it.

MR MCGHE: And | agree with that
approach. |If you're not going to have a Triba
Gam ng Working G oup then that woul d probably be the
best way to go. Like you said, you have a pretty
good docunent. If you were going to devel op one,
then I would stick with what | said before.

M5. HOVER And | think that what goes
with that is anyone that is going to have an issue
with the Part 547, is really going to be in the
i ndustry, and they're not tribal |eaders that are,
kind of, handy to you to use for a consultation
system But through a notice in coment, their

opinions will be elicited as well, and you'll have
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the benefit of that. So, | just think that's sinple
and easy to do.

M5. MCGHE: Yeah, | agree with Liz because
| remenber when we were going over the 547 docunent,
there were very few changes fromthe docunent that
currently exists now So, if a group of all of us
regul ators and attorneys and tribal |eaders coul dn't
find that nuch to change then | think we, kind of,
need to | eave that docunent al one.

COMM SSI ONER LI TTLE:  Ckay.

M5. MCGHE: Well, other than our few
changes.

COW SSI ONER LI TTLE:  Thanks for the
comrent .

MR GREEN. | want to put you on notice
t hat when we would take up the three or four changes
that we nmade, we would often start calling people
t hat we knew had vested interest in those issues, or
peopl e who had argued with the Hogen adm ni stration,
and we woul d have various operator experts and | egal
experts, all comrunicating about those changes. But
| don't think it's going to be a terribly conpl ex
endeavor, but the same group of people that put
t oget her 543, put together the 547 changes. They

will all be here at the sane tine, and | sinply
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think it would be easy to go through both pieces,
since the sane group of people exam ne them

COW SSI ONER LI TTLE: Okay, sounds good,

t hank you. State your nane.

M5. SHAPI RO Judy Shapiro. There are a
couple of things that tie this together. |
understand that yesterday there was sone di scussi on
about the fact that the N GC decided not to post
t hese docunents on the website, that they can get it
fromel sewhere, that people can get it from
el sewhere. |Is that correct? D d | msunderstand?

COMM SSI ONER LITTLE: | don't think so, go
ahead.

M5. COCHRAN: Yeah, Judy, as of yesterday,
because we did not have this-

M5. SHAPIRO Oh, you didn't have it.

M5. COCHRAN: The chairwoman tal ked this
nor ni ng about we were trying to figure out if there
Is a way that we can share the information through
t he Federal Register, our website or, now that we
have. Yeah, that was-

M5. SHAPIRO | apologize, | mssed that.
Ckay, so | withdraw that concern. But the other
thing I heard, which also may be old news, is that

at sone of your other consultations there has been
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di scussi on about people who had not been able to
participate in the Tribal Gam ng Wrking G oup and
perhaps are not fully educated on this one.

| think at the point that you reach di scussion
of this docunent, | think it would be good to reach
out to tribes, particularly those were not able to
participate, and set up sone process. Because |
know at | east anongst sone of ny clients, there is
confusi on out there, because there is a 543 that's
In place, there are proposed edits to 543, there's
this new proposed thing. | think that it would
serve the product and serve the tribal industry if
there were an education process ongoi ng soon, SO
that tribal comm ssioners who have not been as
active in this process can see what's com ng, and
can make good decisions now. |'ve gotten calls from
tribal gam ng conmm ssioners saying, "W're about to
open a class Il facility, and so we're going to
adopt the existing 543. That works, right?" Well,
no.

And it would be good even if this were part of
the technical training stuff, to say these are the
areas that are in flux. These are the areas we are
t hi nki ng about. Here are sone suggestions that have

been made to us. W would wel conme an opportunity to
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talk wwth you about it, and to set up, perhaps, one
of these consultations to be nore informational in
that way. An exchange of information from people
who have nmade this proposal, so it's not just a
massi ve docunent sitting on the website, but an

i nteracti ve process.

COW SSI ONER LI TTLE: You know, | think
that's why the chairwoman this norning was tal king
about, if there was a nechani sm where we can take
what the Tribal Gam ng Wrking G oup has provided us
and maybe put it on line or use it as a discussion
starting point or sonething like that. So, we're
going to talk about that, and I'msure we'll have
some informati on to share soon

M5. SHAPI RO  So, |'m obviously redundant.

COW SSI ONER LI TTLE: Never redundant,
Judy. Was there anything else? Any other comments?
Anyt hi ng you want to share, Lael? Well, if thereis
nothing else | would probably say maybe we can
we' || probably wap up here. One l|last shot.
Steffani, do you want to make any final coments?

M5. COCHRAN: No, | just want to say thank
you for your tinme, staying wwth us in this heat and
spendi ng your afternoon with us. It really is

useful for us to take the tine to listen, to talk
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with tribes, even if the conversations nay be nore
robust sonme days and shorter on others. So thank
you, please have safe travels going honme, and | | ook
forward to seeing you soon.

COW SSI ONER LI TTLE: | just want to
rem nd everybody, if you have coments that you want
to submt, you're nore than wel conme to submt
witten comments. And | just want to thank all our
staff. | know t hey have been putting in a | ot of
hours. A lot of the staff back in the office, in
the regional office, they spent a lot of tine
putting together these consultations. And while
it's the comm ssion that perforns the consultations,
they are the ones that are doing all the work. So,
we are very grateful to them And other than that,
| wish everybody safe travels and thank you for
com ng.
(WHEREUPQN, The proceedi ngs were concl uded at 2:22

p.m)
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