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PROCEEDI NGS5, JUNE 8, 2011, 9:22 A M

VI CE- CHAI R COCHRAN:  Good norning. Ckay,
can everybody hear ne? W were waiting on a few nore
people, but | think we're going to go ahead and get
started. |If we have other elected | eadership or
appoi nted | eadership or representatives, delegates from
tribes that want to cone sit with us, please cone sit
up here. | feel so far away from you.

| s there anybody else or that will be here to
present on behalf of clients or tribes or?

W were also waiting on a representative to
open our neeting. And we're going to go ahead and
start, and then once he arrives we'll ask himto -- we
may stop and ask himto do a proper opening for us. So
but | don't want to continue to let the tinme pass
W t hout goi ng ahead and starting the neeting.

So let nme say good norning. M nane is
Steffani Cochran, |I'mthe vice-chai rwoman of the
National Indian Gaming Comnm ssion. [|'ma nenber of the
Chi ppewa Nation from Gkl ahoma. That's honme for ne.
Honme for nme is also Santa Fe, New Mexico, where | spent
the | ast several years, raised ny son, prior to com ng
to New Mexi co.

So DCis ny tenporary hone. And | appreciate
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the opportunity to get out of DC for a little bit and
conme to a very beautiful area of the country.

So thank you for having us out today. And |
appreci ate everyone who's taken tinme fromyour very
busy schedules to conme neet with us today to continue
our rounds of consultations on the regulatory review
process that we first introduced back in April.

| want to begin wth sone introductions. And

|"'mgoing to go around the table. 1'Il start with
Lael, and then we'll go around. |'d like to know who
else is here with us. So if you'll introduce yourself

and identify if you' re representing sonebody. O if
you're here just to listen, that's fine, if you'll tel
us who you're with, we'd appreciate it, so we have the
at t endance right.

M5. ECHO HAWK: Good norning. M nane is
Lael Echo-Hawk, and I am a nenber of the Pawnee Nati on
of klahoma. Currently counselor to Chairwonan
Stevens. And working with the Comm ssion on this
regul atory revi ew process. Very happy to be here
again. W were just here a couple weeks ago, and it's
al ways nice to be back inthis area. | didn't even
m nd the heat yesterday. But |ooking forward to
hearing all your comrents.

MR. DANFORTH: Good norning. M nane's
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Jerry Danforth. And I'mhere on two parts. One is |I'm
fromthe Oneida Indian Nation of Wsconsin. But | also
am here as a nenber of the board of directors for the
M am Busi ness Devel opnent Authority. It's a
corporation that was established by the Mam Tribe of
Okl ahoma. And al so that corporation is the owner of
Rocket Gami ng Systens, of which |I'man enpl oyee.

M5. LASH  Good norning. M nane is Robin
Lash. |1'man attorney and gam ng conm ssioner for the
Mam Tribe of Cklahoma. And |I'm here today on behal f
of our chief, Thomas Ganbl e.

M5. MAYO Good norning. |'m Dee Ann
Mayo. |I'mfrom Lac du Fl anbeau Lake Superior Chi ppewa,
vice president. And |"'mhere to represent our tribe as
the vice president and al so as an interi mgam ng
conmm ssi oner .

MR. LOVMBARDO Good norning. M nane is
Charlie Lonbardo. |'mhere as a just interested party.
Thank you.

MR HARRIS: M nane's Ron Harris, |I'mthe
chi ef executive officer of the Mam Tribe of Oklahoma
Busi ness Devel opnent Aut hority.

MR. SCHUYLER: My nane's Oscar Schuyl er.
|"man enrolled Oneida tribal nenber in Wsconsin. And

"' mhere on behalf of Osage AVS, Anerican Video
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Security.

MR. ANDERSON: My nane is Brad Anderson
I"minternal conpliance for the Bois Forte Band of
Chi ppewa in Northern M nnesot a.

M5. SHAPI RO Good norning. |'m Judy
Shapiro, I"'ma lawer in DC, and |I'm here on behal f of
t he Rosebud Sioux Tri be.

MR. VALANDRA: Good norning. |'mJoe
Val andra, |'ma nenber of the Rosebud Sioux Tribe, but
"' m here representing nmyself as an interested party.

MR. PUZZ: Good norning. Dennis Puzz,
staff attorney, MIle Lacs Band of (i bwe Corporate
Conmi ssi on.

M5. DAVIS. Good norning. M nane is
Marty Davis. |'mhere on behalf of the Turtle Muntain
Band of Chi ppewa, Belcourt, North Dakot a.

MR. BLUMER: Dan Bl uner, Ho-Chunk Nati on
Gam ng Comm ssi on.

M5. FUNMAKER: Good norning. My nanme is
Kyl e Funmaker, fromthe Black Bear Falls Ho- Chunk
Nat i on Gam ng Commi ssi on.

M5. TWNN:. Hello, ny name is Lydia Tw nn
| also represent the Ho-Chunk Nation. |'ma nmenber of
the Gam ng Conmi ssion there.

MR. M LHOLLIN. Good norning. M nane is
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Elliott MIhollin. I'mwth Hobbs, Straus, Dean &
Wal ker in Washington, D.C., here to request the civil
tribal court.

M5. MORRI SON: Good norning. My nanme is
Debra Morrison. And |I'mrepresenting the MIle Lacs
Band of G ibwe Gam ng Commi ssion.

M5. MAJZNER  Good norning, |'m Becky
Maj zner. And |I'mhere fromMIle Lacs Band of Chi ppewa
OGR&C.

M5. MLLER Good norning. |'mLynnette
Mller. And I'mthe executive director of the
Menom nee Tribal Gam ng Conmi ssi on.

M5. DE LA CAMPA: (Good norning, my name is
Aindry De La Canpa. | work for the M ccosukee Tri be.

M5. MANRIQUE: Hi, ny nane is Diana
Manrique. |'m senior gam ng agent of the M ccosukee
Tribe of Mam, Florida.

M5. HOVER: Good norning. |'mElizabeth
Lohah Honer. |'ma nenber of the Osage Nation of
Okl ahoma. And |I'm here today as special regulatory
counsel to the National |ndian Gam ng Associ ati on.

MR. VAN NORMAN: Mar k Van Nor man, N GA.

M5. GAST: Lisa Gast. |I'mfromthe
Menom nee Indian Tribe of Wsconsin, Internal Auditor,

Gam ng Conm ssi on.
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M5. HESSE: Patsy Hesse, Menom nee Tri be,
Gam ng Conm ssi on.

MR. BURRIS: Tracy Burris, from Chi ckasaw.
|"'m here representing the Viejas Band of Kuneyaay
| ndi ans.

MR. LYNCHARD: Good norning. Ken
Lynchard, Multinedia Ganes, vice president of sales,
here to |isten and take notes.

M5. MORAGO  Sheila Morago, Gla River
I ndian Community, representing the Olahoma | ndian
Gam ng Associ ati on.

MR. TAHSUDA: John Tahsuda, Navi gators
G obal, and representing the Kiowa Band Nation

MR. CONNERS:. Good norning. Frank
Conners, I'mwith the Bad R ver Tribal Council. This
Is ny first nmeeting, so take it easy on ne.

M5. PEHRSON. Good norning. Lil Pehrson,
Shakopee Mlewakant on Gam ng Conm ssi on.

MR. LUGER: Kurt Luger, Geat Plains
I ndi an Gam ng Associ ati on.

MR ROBERTS: Kevin Roberts,
Si sset on- WAhpet on Oyate Tri bal Council

MR BISTIS: JimBistis, auditor, St. Paul
office, for the N GC

MR. GUERBER: And |'m John Guerber, N GC

Veritext/NJ Reporting Company

800-227-8440 973-410-4040




© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

NIGC HEARING MY STIC LAKE CASINO and RESORT - June 8, 2011

Page 12

regional director here in St. Paul.

MR. WACKER: M chael Wacker, |'m genera
counsel for the MIle Lacs Corporate Conm ssion.

M5. SHYLOSKI: Hi, |I'mJo-Ann Shyl oski,
and I'mwth the Ofice of General Counsel of the N GC

VI CE- CHAI R COCHRAN:  And John, | know we
have two nore staff nenbers outside, Linda Durbin and
Shawn Ellis. OCh, there she is. Sorry.

M5. DURBIN.  That's okay.

VICE-CHAIR COCHRAN: Who | -- | do want to
acknow edge the staff that works very hard to put these
together for us in the regional offices. And they
al ways do a fantastic job to nake sure that our needs
are net and that the neeting goes as snoothly as we can
possi bly have it go.

| want to first and forenost -- | know t hat
there's sonme elders in the room and | need to nake
sure that | acknow edge their presence and also to
thank them for allowing nme the opportunity to speak to
t hem t oday.

It's always inportant to ne that the elders
understand that | respect their opinions and their
t houghts. And it's always ny privilege to allow them
to -- or excuse ne, for themto allow ne to speak to

them So thank you.
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We're going to begin with Lael's going to do an
outline of the topics that will be on the agenda for
di scussion today. This agenda, of course, is the
agenda that we set forth, but we do not intend to
exclude any ot her discussions that the tribes feel that
they need to bring to the table today.

So she will give us an outline. This |ady has
managed to coordi nate a nmassive anount of information
and keep it in an orderly fashion for us. So thank you
for that.

And then also, if there's additional topics --
we will take breaks, if there's additional topics you
want to add, please feel free to |let me know during the
break or let Lael know so that we get that on the
agenda for discussion.

W will have the neeting transcribed, as we've
had all of our consultations transcribed. W'II| put
the transcription up on the Wb site so that everything
Is transparent to the community about what it is we
di scuss in these neetings. Also, to allow nenbers of
any other tribes to see what was di scussed, in case
they weren't able to be here with us today.

So we've got a transcriptionist here. And if
there's anything that we can do to nake your job

easier, please let ne know W wll ask that you

800-227-8440
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Identify yourself before you speak so that she can
attribute the comments to the proper speaker.

So Lael, have | covered everything?

M5. ECHO HAWK:  Yes.

VI CE-CHAIR COCHRAN:  All right. So with
that, we'll begin. And again | appreciate your tine.

M5. ECHO HAVWK: Good norni ng agai n.
Trying to keep this in an orderly fashion, but we'l]l
see how we do. Today we are kind of sw tching things
up. For those of you of that attended our past
nmeeti ngs, we were focused on -- we sort of elimnated a
group. We're not -- this neeting we're not going to be
tal ki ng about the regul ations, or not specifically
focus on the regulations that were in Goup 1, which
were the fees, licensing, what to do with Cass |1
M CS, Buy Indian Act, and the repeal of 523.

So we're not focusing on those. |If you have
coments on those, we're happy to hear them But this
overview that 1'mgoing to do nowis going to be
focused primarily on Goups 2, 3 and 4. And we'll get
to that in just a second.

But first | have to make my conputer work. You
shoul d have all received in your handouts a copy of the
Power Poi nt. Do you guys have that? Ckay.

All right. So follow along if you like, that

800-227-8440
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school book, you know, follow ne, turn the page.
apologize; it's a lot of information. And we've got
| ots of time for questions and answers, so.

As nost of you know, sone of you may have
attended ot her neetings or heard the Conm ssion speak
about the comm tment that the Comm ssion has to
i npl enenting the spirit and intent of the Executive
Order 13,175, which is "Consultation and Coordi nati on
Wth Tribal Governnents,"” particularly when it cones to
establishing standards that affect the gamng industry
and in determ ning whether to establish those
standards, that we consult with you tribal officials,
tribal governnents affected -- the affected people in
this, as we go through this process.

And so Section 3(c)(3) has been very inportant
to the Commssion. And that's what we're here to do,
Is consult with you, and as we consider how to nove
forward in this regulatory review process.

Three phases. W are in Phase 1, which is this
prelimnary drafting phase with consultation neetings
and tinme for witten coorments. Eventually for a nunber
of these, we |l ook forward to going into a proposed
rul emaki ng stage with nore consultations, approximtely
a 60-day comment period, if a Notice of Proposed

Rul emaking is issued. And then finally, Final Rule
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stage, which would include a 45-day, nore or |ess,
written comment peri od.

So we're trying to coordinate all this
material. W grouped regul ations together in five
groups. These group nunbers do not indicate priority.
And they were devel oped after considering a nunber of
factors, including anount of resources that were going
to be needed, what the subject matter was, estinated
time that we would need to really consider carefully
the regul ations, and then the comments that we received
in response to the Notice of Inquiry regardi ng what
priority tribes set on revising sone of these
regul ati ons.

W' ve been asked a nunber of tines, do these
group nunbers, is this a priority level? And it's not,
it's just a way to manage sort of all of these
regul ati ons.

For prelimnary discussion drafts that you' ve
seen cone out, we |l ook forward to having nore hit the
Wb site very soon. But the prelimnary discussion
drafts that you' ve seen are only initial working
drafts. And so any comments that you have on those,
pl ease get themto us.

All these neetings are going to be transcri bed,

as Vi ce-Chai rwonan Cochran nentioned. The comments,
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any comments that you submt, witten or orally, or in
the transcripts, they are all posted on the Wb site.
If you have a hard tine -- we're trying to
figure out a way to nmake the Wb site a little nore
user-friendly, so if you' re having a hard tine finding
transcripts or sonething, please don't hesitate to
e-mail reg.reviewdN GC. gov, and we'll let you know
where you can find those transcripts. W're working on
that, that's a work in progress.
Comm tment by the Commission is that every
comment that's received will be reviewed and
consi dered. Any proposed or final rule will include a
summary of the comrents that we received. And the
Commission is conmtted to a clear and transparent
pr ocess.
| know that during the Notice of Inquiry
process, all the conmm ssioners read every coment that
| received, they were carrying around these giant
bi nders. And Steffani was putting herself to sleep at
night reading them But it is sonething that the
Conmi ssion and all the senior staff are conmtted to
reviewi ng and maki ng sure that everything is entered.
So today we're going to be tal king about the
regulations in Goups 2, 3 and 4.

Goup 2 is the enforcenent and then the

800-227-8440
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proceedings in front of the Conm ssion, all the stuff
that awers |ike, appeal processes and due process
| Ssues.

Goup 3is the dass Il Mninmm lnternal
Control Standards and Class Il Technical Standards.

And then Group 4 is the Pilot Program
background and |icensing issues, and sone other issues
that apply to managenent contracts.

So I know | talk fast. If I'mtalking too
fast, let me know. It's a lot of material here. And
hopefully we can get through it w thout too nmuch of ne
sounding |i ke Charlie Brown's teacher.

So Goup 2. If you read the Notice of Inquiry,
we asked a nunber of questions related to the
enforcenent provisions, regulations, and then the
regul ati ons concerning proceedi ngs before the
Conmmi ssi on.

We asked whether or not the N GC should
pronmul gate a regul ati on authorizing the w thdrawal of
the Notice of Violation after it's been issued. W
recei ved a nunber of conmments on these, including that
it was unnecessary because there's no prohibition
withdrawal. That -- you know, then on the other side,
we received comments that a specific regul ation

outlining the process and circunstances for a
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w thdrawal of a Notice of Violation is appropriate.
There was different opinions on whether the Comm ssion
shoul d be able to withdraw a Notice of Violation, or
whet her it should be the Chair.

We al so received sone coments related to an
expungenent process. There was a | ot of concern about
the Notice of Violation, the settlenent agreenents and
t hose ot her docunents being posted on the Internet on
our Wb site and being left up there for years, and
that we should take a | ook at an expungenment process or
renoving identifying information after a certain anount
of tinme. So those were comments that we've heard
pretty consistently.

Wth regard to the enforcenent regul ati ons, we
heard -- we've heard again over and over again that the
Nl GC should work with tribes to bring any issues into
conpliance so that a Notice of Violation is never a
surprise. And, you know, we had a |ot of comments
agai n about that. There was sone tribes that indicated
that perhaps this didn't need to be put in a
regul ation, that a policy would work well, as well;

If the NIGC and the tribe discussed it, a
violation, prior to the issue of a Notice of Violation,
then no w t hdrawal was necessary;

Using a voluntary conpliance nodel when it
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cones to the enforcenent proceeding and how you go
forward wth the Notice of Violation or enforcenent
action.

So we really, we had a very wide variety of
coments. And we are internally working to kind of put
that together and to try to get sonme sort of working
draft out to you addressing sone of these issues. And
then talking to our staff internally, |ooking at the
comrents that we've received, and comng up with
sonet hing that would be -- that would work for both the
agency, for the regulatory side, and the tribes.

Wth regard to proceedi ngs before the
Commi ssion, we -- the Notice of Inquiry asked whet her
or not the rules, the rules of proceedings before the
Comm ssi on should be reviewed. And | have to say this,
| have to. The |lawers and the agency are |ike
Woo- Wwoo, Yyou know, notice of proceedi ngs issues. So
we're really having kind of a good tine. And I
apol ogi ze for the nonlawers, but we're really |iking
t he how you submt sonething and how nany days and
we've really been going back and forth on this. It's a
si ckness that | awers have. No one thought this would
be as exciting, but we're enjoying it.

So the comments that we received are that a

nore formal process may be nore burdensone and costly,
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del ay the process when things are comng to the

Commi ssion for review. And this has been one of the

I ssues that we are kicking around in the agency: How
do we nmake sure that there's enough due process, but
that it doesn't cost the tribe, cost tribes nore, that
is nore fair, that there are not things hanging out in
| i mbo for an extended period of tine.

Sorry, ny sister just canme online.

We heard comments that we should elimnate the
presiding officer, the presiding officer proceedi ngs,
and add an informal hearing option to O dinance and
Managenment Contract approval regul ations.

There was a | ot of concern about this whol e due
process issues. Mostly in regard to the tinelines, the
| engths of tine. That there was no sort of finality
when it cones to hearings that are, that are witten
by witten subm ssion. Things can kind of hang out
there for a considerable anmount of tine, and so how do
we i nmplenment tinelines so that people know, tribes
know, the agency knows when an answer has to be given.

And that we should consolidate all the
regul ati ons regardi ng the proceedi ngs before the
Commi ssion. Right nowthey're in a couple parts. And
comments we've received have indicated that perhaps we

shoul d put themall together so that it's easier for
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sone -- for parties to find those regul ati ons and j ust
sort of wal k through them

Ckay, so those are the Goup 2 comments that
we' ve heard. That's what we're working on internally.

I f you have any coments to add to this, if you have
any additional information that you think we should
consi der, please let us know. That's what today is
for, that's what the witten comment period is for.

Again, we're trying to have sone drafts out
very soon. And those will be on the Wb site. Please
keep your eye on the Wb site because we're trying to
notify all the tribes, but the Wb site is really where
you see the things going up and you'll have the
gui ckest information.

Ckay, so for Goup 4. And |'ve kind of skipped
around here a little bit. W're going to cone back to
G oup 3, because that's pretty substance-heavy. And so
we're going to skip forward to G oup 4, which covers
the Pilot Program access to fingerprint card
processing for nonprimary managenent officials and key
enpl oyees. Background requirenents for managenent
contractors. Access to off-site records held by a
third party. Review of collateral agreenents. And
then a definition for net revenues, the managenent fee

definition for net revenue.
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So the Pilot Program nost of you know that the
Pil ot Program has been around for a very, very |ong
time. And it probably no longer fits within the
definition of what a Pilot Programtruly is. And so
the Notice of Inquiry asked whether or not we should
formalize that programinto a regul ation.

Tri bal conmments that we received were
unani nously in support of formalizing the programinto
either a regulation or a policy.

The issues that we've sort of identified and
that were raised in the cormments were how this
regul ati on change woul d i npact current ordi nances.

W' ve al so noticed and we're sort of grappling
with the fact that 1GRA requires -- provides that two
notifications to the NIGC. The tribe has to submt
notice of the background results. And then the tribe
needs to notify the NIGC of the issuance of a |icense.

Currently, we may not be doing that. And so we
need to address that issue and how can we do it, how
that notice should be sent to the NIGC. You know,
we're trying to nove our technology into at |east the
20th century, aimit for the 21st century. So how can
we do, how can we have this notice go back and forth
fromthe tribes to the NNGC in a | east burdensone way,

but in a way that gets everything acconplished that we
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need to get acconplished.

Wth regard to fingerprint processing, we asked
whet her or not -- whether the NI GC should all ow access
to fingerprint processing for any enpl oyee desi gnated
by the tribe.

So, for exanple, if a tribe has in their
ordi nance that they -- that every, you know, enployee
who mekes, you know, over $50,000 needs to be
fingerprinted, and they want access to the NIGC s
fingerprinting processing, we asked whether or not
tribes wanted us to do that. And coments support
that. That does require sone coordi nati on between the
FBI and oursel ves, but we think that it's sonething
that we should ook into if tribes are interested in
t hat .

Managenent contractors. There was sone
confusion -- when we were drafting the Notice of
I nquiry, we heard and our staff indicated that perhaps
there m ght be sone confusion about whether or not a
managenent contractor of a Cass Il and O ass ||
facility should be -- if that person nust have a
conpl et ed background i nvesti gati on.

It was -- this is sort of a, just a clarifying
revision. The mpjority of comenters supported that in

this clarification.
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On the other hand, other commenters stated that
the NIGC has no authority to approve Cass |11
managenent contracts or require background
I nvestigations.

And then other commenters stated that this is
an issue that's covered by conpact requirenents.

So we sort of had a variety of comments here.
And again, within the agency we're sort of struggling
W th whether this is a revision that's necessary, if
tribes want it what it should look like. And so we're
| ooki ng for coments for that as well.

We al so had sone comments related to
stream i ni ng the background i nvestigati on process. So
we're | ooking forward to some comments on tribes on how
you think that can be acconpli shed.

For exanple, if there's a managenent contractor
who, you know, nmanages two or three operations, should
t hat managenent contractor, the managenment conpany,
have to go through the entire process again? |Is there
a way that we can streantine it? |Is there a way that
we can facilitate sharing of information. You know,
who qualifies for a streanline sort of process.

| f you have thoughts or ideas about that, then
we're also very interested in hearing those.

Col | ateral agreenents. This was a big one. W
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asked in the Notice of Inquiry whether or not Part 531
shoul d be revised to require the subm ssion and
approval of collateral agreenents, agreenents
collateral to managenent contracts.

And while the majority of comments did support
the subm ssion of collateral agreenments with the
contractors, there was consi derabl e di sagreenent
regardi ng whether a collateral agreenent should be
approved by the Chair. W heard that the NI GC doesn't
have the authority to approve coll ateral agreenents.
That it gets too far into sort of second-guessing
busi ness deci sions. That requiring approval of
coll ateral agreenments woul d di scourage private
i nvestment. And that agreenents other than the
managenent agreenent should be left to the discretion
of the tri be.

Then we al so heard that the NIGC has a trust
responsibility to review and approve the coll ateral
agreenents. Approval of the collateral agreenents
woul d protect tribes fromsole proprietary interest
vi ol ati ons.

Again, then on the flip side, that approval of
coll ateral agreenments coul d di scourage busi nesses from
attenpting to take -- well, | guess this goes right

along with that, that approval of collateral agreenents
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coul d di scourage a business fromattenpting to take
advantage of a tribe. And then approval of these
agreenents al so reduces the risk to both parti es.

So we had -- we had, you know, disagreenent and
vi ewpoints, and trying to figure out whether it's a
necessary, whether or not the NIGC has authority to do
this. So we are |ooking for cormments on this issue.

Access to off-site records held by third
parties. W asked about this in the Notice of Inquiry
because we had heard fromtribes that, sonme tribes,
that they had been unable to access their own records
off-site held by managenent contractors, CPAs, other
parties. And the NIGC, in the course of doing what
we're required to do under the Act, needed to clarify
that we do have access to these records even if they're
off-site.

W heard that this was unnecessary because we
al ready do have that authority. And then sonme of the
comenters said well, perhaps a clarifying, just a
clarifying statenent of the regulation that the N GC
can access these off-site locations for these, for
t hese records m ght be useful.

We had one comenter state that it m ght
just -- you know, that we should just require tribes to

maintain all their records on site, that m ght
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elimnate the issue. O that the NNGC, that the
regul ati ons should be revised -- we got conpletely
opposite comments: Regul ations should be revised to
deny the NI GC access to Cass Ill records. And that we
can only request records within our statutory
aut hority.

So we've got sort of this whole range. And
again, we need to figure out whether or not the
regul ation i s necessary -- or the revision of the
regul ation is necessary. And if it Is necessary, then
what should it |ook |ike.

And finally in Goup 4, the definition of net
revenues when it cones to managenent fees, how you
cal cul ate managenent fees, whether or not that
definition should be defined to be consistent with
GAAP.

Most commenters supported this kind of
revision. However, there was the caveat that the
revision needs to remain in conpliance with | GRA

And then | think one of the coments that we're
kind of looking at is that if the intent is to change
the cal cul ati on of the managenent fees, then perhaps we
need to use different term nol ogy, because the Act does
define very specifically what "net revenues" neans.

And then there was a recent change of the
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definition, and another commenter noted that perhaps
that a repeal of that recent change of the definition
Is required to remain in conpliance with | GRA

So for us, the issues that we've kind of
i dentified are whether or not the definition needs
clarification. Wether or not GAAP would actually
provide that clarification. And then how can the
definition be clarified while remaining in conpliance
with I GRA"s definition.

So if you have thoughts or ideas about that
then, we would be very grateful for any comments that
you have to offer.

Finally, Goup 3, which is Part 543 and 547,
Cass Il MnimumlInternal Control Standards, or the
MCS, and dass Il Technical Standards.

We asked in the Notice of Inquiry how to
proceed with the revisions of these parts. Mst of you
know t hat the NI GC has been, at |east up until the
begi nning of |ast year, of 2010, were working on
revising the Class Il MCS. And the Technical
St andards had been put back into place, but then we are
heari ng again comrents that the Technical Standards,
being that they're Technical Standards, needed updated
again.

And so currently, the 2008 M nimum I nterna
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Control Standards that were published and were
finalized, that inplenentation date is Cctober 13th of
this year. And so we're |ooking to how do we revise
the Mninmum Internal Control Standards, what process
shoul d be used.

W' ve received alternative draft rules
submtted by the Tribal Gam ng Wrking G oup, which
are -- we're reviewng internally. It's a lot of
material. So we're working our way through it.

The issues that we've identified are sort of
what are the, what are the key things, key issues that
need to be addressed in the M ninum Internal Control
Standards. We've heard comments fromtribes that the
M ni mum I nternal Control Standards have cone to the
pl ace where they were no [ onger mninmum And perhaps
we were addressing issues that didn't need to be
addressed in the MCSin the regulation itself.

Key issues that need to be addressed in the
Techni cal Standards, there's a nunber -- we've heard a
nunber of comments witten in the transcripts or in the
consultations that we held, that there are sone issues
that need to be addressed in Technical Standards as
wel | .

W're very interested in | earning how the

Techni cal Standards are worki ng today, where they need
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to be tuned up. And then how do we, as we go forward,
how do we nmake revisions in the future to address new
and advanci ng technol ogy.

Technol ogy changes very quickly. W are a
federal agency; we nove a little slower. So how can we
address these changes in technol ogy, help the gam ng
i ndustry take advantage of all the technology that's
out there, but still working through our regul atory
process.

So finally, going back quickly to Goup 1, Part
559, the facility license draft is out there. W are
| ooki ng for coments. Those witten comments need to
be in our office by June 17th. You can get themto us
by fax, e-mail at reg.reviewd GC. gov, nmail them hand
themto us, you know, do Mrse Code, whatever we need,
however you can get themto us, we'll take them But
we are | ooking for that.

The comment period for the fee draft -- the
prelimnary draft fee regulation was May 31st. Those
comments are on the Wb site, the ones that we've
received, as are the transcripts. And so if you are
interested in reviewi ng those corments, they're up on
the Wb site as wel|.

So that was just a data dunp. And | will turn

the nmeeting back over to Steffani.
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VI CE- CHAI R COCHRAN: Before we go any
further, | have asked Kurt to, if he would be wlling,
to open up our neeting properly for us. And he's
agreed to do so. So if I could take just a nonment of
your time and step back, receive his welcone, and then
we'll go on fromthere

MR. LUGER: Al stand for a quick prayer,
pl ease.

(Al in attendance stand.)

Dr. Jason Lightning conmes through here. But
Con Sha La, we pray for several things today. W're
living in serious tines.

Certainly we want to pray for our elderly.
They deserve our respect and prayer.

Suffering, those of our tribal nenbers who are
suffering from both physical and nental obstacles,
sonething that is greatly needed anobngst our relatives,
and we pray for your health.

We pray for our children, for their health and
their sobriety. That's what we have al ways nai nt ai ned
that our ultimate goal is, is to be able to take care
of our famlies and children and provide a higher
quality of life.

W want to pray for those who have gone before

us to the spirit world.

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

NIGC HEARING MY STIC LAKE CASINO and RESORT - June 8, 2011

Page 33

Con Sha La, we would lIike you to protect our
veterans that are currently serving, and renenber those
t hat have served in the past.

Con Sha La, the other thing that is in great
need is clarity. And we hope for that here today in
this nmeeting and neetings in the future.

And | ast, Con Sha La, we pray for the comon
goal of providing an opportunity for a higher quality
of life for our tribal nenbers.

And we pray for everybody's safe return to
their honme and famlies. Anen.

VI CE- CHAI R COCHRAN: Thank you. It is a
| ot of information that we just put up. And | know
that we've got quite a bit to cover. So what |1'd |ike
todois to-- what I'd like to do here is to, the
tribal |eadership here, is to begin the conversation
wth them Let them put on the table what they think

Is a priority that we should discuss first.

Then after that we'll take a break. And we'll
nove t hrough the classes individually -- the grouping,
not cl asses, | apol ogi ze, the grouping, so that we just
di scuss Group 2 for a while, then we'll go on to G oup

3, and finally Goup 4. But that certainly doesn't
mean i f sonebody's under a tine constraint, you need to

put sonething on the table in order to | eave or
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sonet hi ng, please do so. W don't want anybody to
| eave here wi thout having had the opportunity to say
what they need to say.

So I'"'mgoing to turn over -- | think we've done
enough talking, it's our turn to listen. So |I'm going
to turn it over to the tribal |eadership first. And
t hen anyone el se who wants to open or put sonething on
the table to begin our discussion.

MR. LUGER: Thank you. | appreciate the
fol ks from NI GC being here today and the neeting that
we had during our Great Plains.

First and forenost, | personally feel that
attitudinal change in your approach in this, that's
greatly appreciated. The young attorney there, you did
a fine job this norning. Even |I could understand nost
of it.

| have to admt, and I think you're trying to
achi eve sonething that many in our region and severa
of our areas deal wth, and that's redundancy. |It's
been a problem it's a cost. And | see that you're
taking a -- trying to slimsone of these reporting
procedures down. And that's a great help to us.
Because we're hit on the other side as well from in
our conpact scenarios, and we have that sane fight

t here.
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And a quick closing conmment on the -- |
couldn't agree wth you nore on the, where did | see
It, net revenues and your nanagenent fees. | like the
comrents that you nmade on that.

| also have to comment on your process that you
set up on your phases. | think they're doable. And
|"'mnot quick to say too nuch froma governnental view
that things have been fair, but | actually can see how
sone of these things can be addressed wth dial ogue so
that we can get this right.

And so | appreciate the three phases that you
put together. And hopefully on our side of the line we
will totally take advantage of that first phase and get
our work in by June 17th.

So wth that said, thank you and the rest of
you fol ks for being here. And Marty |I know has sone
specific comments probably froma technical side from
our region, she's kind of our expert over there, so
"1l leave that up to her.

But | do appreciate a nore of an open-air
policy of the NIGC in ny opinion, and the process that
you're trying to put together that we can legitinately
at least stay together and continue to dialogue to see
what redundanci es, other authorities that we can get

down to what we're really | ooking for under the
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original intent of IGRA. So thank you very much.

VI DE- CHAI R COCHRAN: Thank you, Kurt.
Madam vi ce president.

M5. MAYO |, too, would just like to
convey on behalf of Lac du Flanbeau Band -- and | do
not prefer to provide any detailed comrents right at
this point, but I assure you we will subnmt sonething
in the future. | just wanted to convey the nessage
that we appreciate the consultation process that has
been set up and the opportunity to be able to provide
comrents, input and -- on a governnental relationship.

And just going ahead, we support the nmechani sns
and the grouping that is set up before us. And it's
going to allow us to break those areas out and work
nore efficiently back into our -- back at our tri bal
| evel , address those things in a nore kindly manner.

So again, we appreciate the opportunity to be
able to consult in an efficient manner. Thank you.

VI CE- CHAI R COCHRAN:  Thank you for com ng
out today and sitting with us. | should say on behalf
of the Chai rwoman and Conmm ssioner Little, who aren't
with us today, we take this process very seriously.
And it is intended to do exactly what you, the tribes,
have asked us to do, which is to have the dial ogue.

And we know it's a lot of nmaterial, we know
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we're pushing our staff, we know you're pushing your
staffs, and we understand that. But it's inportant
that we get the process right. And that can only
happen t hrough havi ng the conti nuous di al ogue, which we
intend to do. At any point in the process it becones
too cunbersone or if it becones an issue, then pl ease

| et Lael know so that she brings it immediately to our
attention. W try to keep everything in a nethodica
way, but there's a lot, and we understand that, a | ot
of noving parts.

M5. LASH Good norning. |'m Robin Lash
again with the Mam Tribe of Cklahoma. And |I'm here
on behalf of the tribe and Chief Ganble. And | would
like to thank you for this opportunity to consult with
you. Chief Ganble was unable to make it. And he sent
a statenent that he asked for me to read into the
record. And his statenent concerns primarily Parts 543
and 547 of the regul ations.

So with your patience at this tinme, | would
like to read his statenment into the record, please.
And Chief Ganble anticipated or thought that perhaps
all conm ssioners would be here, so I'Il just read his
statenent word for word:

STATEMENT OF THOVAS E. GAMBLE, CH EF, M AM TRI BE OF
OKLAHOVA, READ | NTO RECORD BY ROBI N LASH AS FOLLOWS:
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"Good norning, Chairwonman Stevens,
Conmm ssi oners, and staff. Thank you for this
opportunity today to conmment concerning Parts 543 and
547 of the MnimumInternal Control Standards. M nane
Is Tom Ganbl e and | serve as Chief of the Mam Tribe
of klahoma. It would have been ny honor to appear
bef ore you today in person, however that was not
possible, so | amsending ny coments in witten form
and asking that ny comments be read into the record by
our Attorney and Gam ng Comm ssioner, Robin Lash.

"My comments today are respectfully submtted
on behal f of the Business Commttee and the nmenbers of
the Mam Tribe of Cklahoma. The Mam Tribe is
situated in the far northeast corner of Oklahoma in
Mam, Olahoma - a town naned in March 1891 after the
M am people. Before | begin nmy comments about the
| nportant topics at bar, | think it is significant to
gi ve sone information about the Mam to substantiate
the inportance of these Class Il regul ations issues
whi ch are before us today.

"The M am people have cone a long way in a
relatively short tinme enduring two separate renovals.
The first renoval from our honelands in Indiana/Chio to
Kansas territory in 1846. The second renoval in 1873

was from Kansas territory to Indian Territory, which
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woul d | ater beconme Ckl ahonma upon statehood in 1907.

The Mam today are a small tribe with nearly 4,000
enrol | ed nenbers, and a | and base of approxi mately 1500
acres. Through use of revenues generated fromC ass ||
gam ng, the Tribe provides essential tribal governnent
services to its nenbers, and enploynent for its nenbers
and the comunity. The Tribe currently has 180

enpl oyees working for its governnent and for the dozen
busi nesses the Tri be operates.

"IGRA's stated goals to allow I ndian gam ng as
a means to pronote tribal econom c devel opnent,
sel f-sufficiency, and create strong tribal governnent
has been achieved with Mam gam ng. The inpressive
growh in the Mam tribal infrastructure, business,
and essential governnental services is directly tied to
revenues generated by gamng - specifically Cass Il
gam ng.

"Gam ng began for the Mam Tribe in 1993 when
the Tribe adopted and submtted for approval its C ass
Il gam ng ordinance. In anticipation of a Tribal-State
conpact, in 1994 the Tribe adopted a Class IIl gam ng
ordi nance. Fifteen years later, in January 2005, the
Mam tribe was the third tribe in Okl ahoma to have its
tribal-state conpact with the State of Gkl ahoma

approved. By this tinme, however, Cass Il revenue had
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al ready made nonunental changes in the economc
environnment of the Tribe. Today, though the M am
Tribe is conpacted with the state to operate Class |11
ganes, only Cass Il ganes are in place in our Mam
Tribe Entertai nnent casino. Qur selection of ganes
offered for play is market-driven. The few Cass |11
machi nes offered for play in our casino were not

popul ar, thus, they were renoved and repl aced by the
Class Il ganes our patrons want to play.

"While our Class Il casino was grow ng in the
| ate 1990s, the Tribe nmade a uni que decision to not
only provide Cass Il gamng, but to make C ass ||
gami ng a business as well. The Tribe created the M am
Busi ness Devel opnent Aut hority, a subordi nated
governnental entity."

And as you recall, M. Danforth here announced
that he is a nenber of our board -- | should say on our
board. So we created the M am Business Devel opnent
Aut hority, a subordi nated governnental entity.

"“And purchased the young Worl dLi nk Gam ng
Conpany, al so known as Rocket Gam ng Systens. This
placed the Tribe in a unique partnership with a conpany
that manufactures Class Il ganmes and provi des gam ng
services. Over the past 12 years, our business

relationship with Rocket Gam ng Systens continues to

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

NIGC HEARING MY STIC LAKE CASINO and RESORT - June 8, 2011

Page 41

flourish and Rocket continues to grow The Mam Tribe
I's very proud of this prosperous and uni que busi ness
relationship and is proud of the state-of-the-art d ass

|1 games that Rocket manufactures.

"As a tribe with Cass Il gamng, and as a
manuf acturer of Class |l gam ng equi prment, we feel it
is extrenely inportant to | ook out for Class Il gam ng

I ssues, as it affects not only this tribe and our
busi ness, but all of Indian country. For this reason,
the Mam have taken a proactive stance and have been
heavily involved with the Tribal Gam ng Wrking G oup
and the proposed revised Cass Il MCS and Techni cal
St andards submtted to you on May 15, 2011

"On May 16, 2011, | forwarded to this
Comm ssion a letter of support for the proposed revised
Cass Il MCS and Technical Standards. |t was
I nportant to nme to contact you imediately in support
of the submtted proposed revised standards because of
the i nportance of having in place sound standards for
Class Il gam ng under which Class Il may continue to
prosper and grow. For this reason, | also felt it was
i mportant to submt ny comments today during this first
consul tation concerning Parts 543 and 547.

"Regul ations by definition are rules, |laws or

condi tions inplemented to govern or control procedures
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or conduct. Here we are discussing regulations that
govern the internal controls for Cass Il gam ng, as
wel |l as the technical standards that establish
paraneters for the conposition and function of Cass |
gam ng. Since 2006, working groups have addressed,
wi t hout conpl ete success, the need to revise
regul ations in these areas. This Tribal Gam ng Wrking
G oup has conpl eted an exhaustive review of Parts 543
and 547 of the NI GC regul ati ons and has devel oped a
sound draft of well-organized, concise regul ati ons that
nore clearly establish the m nimumrequirenents for
Class Il internal controls and Technical Standards. As
| GRA states, tribes are the primary regul ators of C ass
Il gam ng, and the proposed regul ations submtted by
the Tribal Gam ng Wirking Goup allow for tribes to
clearly understand the m ni num standards required, and
to establish tribal internal controls to conply with
NI GC requi renents.

"The proposed revised MCS submtted by the
Tribal Gam ng Working Group is a docunent reduced in
volume fromthe current regul ations. Verbose areas of
policies and procedures have been renoved fromthis
proposed docunent, leaving clearly drafted standards
only. The Tribal Gam ng Wrking G oup continues its

wor k as we speak, finalizing proposed guidance
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docunents and checklists for each section of the
regul ati ons. These proposed gui dance docunents and
checklists will serve as guiding docunents for Gam ng
Commi ssions to utilize in drafting TICS to ensure
conpliance with MCS requirenents.

“I'ndian gaming is the first and only econonic
tool that has ever worked for tribes. The Mam, |ike
many other tribes, is |located in a renote area that has
been struggling economcally for decades. Revenue from
Class Il gam ng has nmade a major inpact of the ability
of the Mam Tribe to make positive changes for the
Tribe. For instance, with revenue fromC ass ||
gam ng, the Tribe has been able to contribute
financially to tribal prograns affected by federal
cutbacks. Cass Il gam ng revenues contribute directly
to 54 schol arships offered annually to tribal nenbers.
Gam ng revenue al so has enabled the Mam Tribe to
rebuild the Tribe's |and base lost in the |ast century.
Most inportantly, however, is the inpact C ass |
revenue has made i n econon c devel opnent opportunities
for the Tribe, and revenue generated by the Tribe as a
result of econom c devel opnent diversification.

"As a tribal leader it is nmy job to ensure the
integrity of our tribal gamng is protected and that

revenues stemmng fromtribal gamng are secure. | am
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confident that adoption of these regulations will all ow
for lawful, well-regulated Cass Il gam ng that wll

serve the interests of the tribes - as the primary
regul ators of Class Il gamng - as well as the NIGC, in
its oversight role.

“"As | nentioned in ny May 16th correspondence,
| amgrateful for the positive and supportive position
of your Comm ssion in allowng the tribes to submt
proposed regul ations that we feel work best for our
facilities. |GRA envisioned a close, cooperative
rel ati onship between the NIGC and the tribes. Wth
your Commi ssion | know this is possible, and this
positive relationship will serve to benefit us both.

"Once again, | sincerely thank your Comm ssion
both individually, and on behalf of the Mam Tribe of
Okl ahoma, for this opportunity to submt ny comments at
this consultation. | look forward to continuing this
positive working relationship for the benefit of the
tri bes and I ndi an gam ng.

"Respectfully, Thomas E. Ganble, Chief, M am
Tri be of Ckl ahoma."

VI CE- CHAI R COCHRAN: Thank you for reading

that. And extend our thanks to Chief Ganble. | know
that he is often present during consultations, and I

know t hat he's been very actively involved in
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everything that the Conm ssion does, nonitoring and
bei ng aware of what's happening. So thank himfor his
comments. And we did receive his letter and it is

I ncluded. So thank you.

M5. LASH  Thank you.

VI CE- CHAI R COCHRAN: Did you have ot her
comrents you wanted to offer at this tine?

M5. LASH  Not specifically towards the
other itens that we have before us today. | guess as a
gam ng conm ssioner for the tribe, | don't knowif it's
appropriate at this tine to make ny comments. O were
you just asking for |eadership conments?

VI CE- CHAI R COCHRAN: Leadership comments
i f you have them

M5. LASH Not at this tine.

VI CE- CHAI R COCHRAN:  You' Il have the
opportunity for nore extended coments. kay.

M5. LASH  Thank you.

VI CE- CHAI R COCHRAN: Do | have ot her
| eader shi p conments or?

M5. MAYO Madam Commi ssioner, just go on
record, | do have a letter regarding the Parts 543 and
547, signed by our Chairman Maulson. So I'd like to
give you that for the record.

VI CE- CHAI R COCHRAN:  Woul d you like to
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read it in? O do you want to just give it to us?

M5. MAYO Can | just read it in?

VI CE- CHAI R COCHRAN: Certainly. Your
di scretion.

M5. MAYO Al right, 1'Il read it in.
LETTER FROM THOVAS MAULSON, LAC DU FLAMBEAU TRI BAL
PRESI DENT, READ | NTO RECORD BY DEE ANN MAYO AS FOLLOWE:

"Dear Comm ssioners: On behalf of the Lac
du Fl anbeau Band of Lake Superior Chippewa |Indians, we
w sh to convey our support for the proposed provisions
to Parts 543 and 547 of the NIGC s regul ations recently
subm tted for your consideration by the Tribal Gam ng
Wor ki ng G oup. Additionally, we wish to extend our
ut nost appreciation to the Chair and nenbers of the
Comm ssion for being willing to reexam ne the NIGC s
regul ations, particularly in this instance, the O ass
Il regul ations.

"Class Il gamng is extrenely inportant to all
of Indian Country, which has played a key role inits
devel opnment and success. W appl aud the Comm ssion for
reachi ng out and seeking tribal input as to how best
regul ate Class Il gam ng technol ogy in a nanner that
ensures integrity in Cass Il technol ogy w thout
conprom sing the authority and primacy of tribal gam ng

regul atory agencies. Indian Country assenbled a
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wor king group with a high |Ievel of expertise from
vari ous sectors of the tribal gamng industry with the
broad base of know edge needed to assist the NIGC in
devel opi ng regul ati ons consistent with its oversight
function w thout conprom sing the regulatory franmework
intended in the Indian Gam ng Regul atory Act. W are
confident that the revisions to Parts 543 and 547
proposed by the TGAG provide a strong foundation for
gover nnent -t o- gover nnment consultation by the NI GC and
tribal governnents concerning Class |l gam ng.
"Accordingly, we urge the Comm ssion to give
favorabl e consideration to the revisions as proposed by
the TOGAG and begin consultation with tribal governnents
on the proposed Class Il regulatory revisions with a
goal to tinely adopt revised Cass Il regul ations.
"Sincerely, Thomas Maul son, Lac du Fl anbeau
Tri bal President.”

VI CE- CHAI R COCHRAN:  Thank you, Madam Vice

President. If you wouldn't mind |leaving a copy with
Lael, we'll make sure that it goes up on our Wb site
as wel .

Any ot her comments from a | eadership
perspective? O any just general opening coments that
need to be nmade?

Al right, we're going to go ahead and take a
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15-m nute break. And then we'll begin the substantive
di scussions. The bathroons are a ways away. So we'll
come back at 10:35. And that will give us an hour and
a half to begin the first group.

(Break from10:19 a.m to 10:47 a.m)

VI CE- CHAI R COCHRAN:  All right, I'm going
to go ahead and start. Al right, I"'mgoing to start
wth Goup 2. And if you'll recall from Lael's
Power Poi nt, Group 2 does include Part 573, which deals
W th enforcenent proceedings. And it also deals with
regul ati ons concerni ng appeal to the Conm ssion,

i ncluding Parts 519, 524, 539 and 577.

Al right, let's begin with, unless there's a
desire to do otherwise, we'll just start with Part 573,
which is the regulation that deals wth enforcenent
proceedi ngs follow ng an NOV. And of course, the
guestion we set out in the Notice of Inquiry asked
whet her or not the Comm ssion should pronul gate a
regul ati on authorizing the withdrawal of a NOV after
It's issued.

W have had sone discussions internally within
our staff in the Conm ssion about this. W know that
there's a wde difference of opinion perhaps that cone
froma tribal perspective. |'mcurious if anybody,

first and forenost, has any comments they want to
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offer. But also we'd like to note this was -- if this
IS even necessary. |If it's necessary for a regulation
to be put in place, which would authorize the

Chai rworman to withdraw an NOV after it's been issued.

Has anybody | ooked at this? Have any thoughts?
| know there's lots of lawers in this room | know you
have t houghts.

Let ne throw another question out. If assum ng
that a regulation is necessary, is there any
particul ari zed set of circunstances that need to be put
in place in order for the Conm ssion to do that or the
Chai rwoman in her individual capacity to do that? To
withdraw. Tine franmes? Nothing?

Al right, let's go to another step. Wat
about expunging NOvs? W did have a | ot of discussion
with sone tribes about -- the request was to expunge an
NOV once tine's el apsed, the requirenents have been
nmet, the terns of any settlenent had been fulfilled
per haps.

There was al so sone di scussion in other areas
about whet her or not the Conmm ssion should put NOVs up
on the Wb site perhaps with -- right now we don't
redact all the identifying information, so whether or
not we ought to redact information fromthem Mybe

archive older NOVs. There's all kinds of ways that we
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can look at this. | don't know if anybody has given
much thought to that as well.

We are very nmuch aware of how NOVs interact
with financing, for exanple, for the tribes. And we
understand the long-terminpacts they can have. And
that's why we've raised this issue with you.

M5. ECHO HAWK: We've al so heard that --
or we've sort of been thinking about internally, is
that even if we were to do sonething like this, an
expungenent process, you know, A, the information is
still FO A-able, and B, it may not acconplish what
tribes that have suggested are |looking for it to
acconplish in regard to financing specifically.

But that financers, bankers will sinply then
ask a tribe have you ever had a Notice of Violation
expunged or, you know, submt a FO A request or
what ever.

So if that is the primary concern of tribes,
then | guess our question is does this acconplish that
goal .

| know we've also heard, and | think it was the
last tine we were here, that an NOV al so can have an
| npact on the tribal, on tribal governnment, because
tribal nmenbers see them and are concerned about what's

happeni ng. And perhaps this mght be a way to address
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t hose concerns as wel | .

But, you know, that's an issue that we've been
t hi nki ng about. And we want to nake sure that whatever
we do it's, if this -- if we need this regulation, then
It is as effective as we hope -- the nost effective
that it can be. So if you have thoughts about that,
t hen that woul d be hel pful.

VI CE- CHAI R COCHRAN: I f you would, Joe,
I dentify yourself for the court reporter.
MR. VALANDRA: Sure. M nane is Joe

Val andra. | think the NOV serves several purposes, not
just to address the specific event that gave a rise to
the NOV. But they're instructive to the industry
overall in terns of issues and policies that the NIGC
at least currently and perhaps in the past has found to
be a problemor an issue that needs to be addressed.

So renoving them fromthe public domain, or at
| east easy access of public domain here, to ne, is a
policy question, but are the issues that were addressed
still a policy concern of the agency. |If they are,
then | think perhaps rather than expungenent, perhaps
an explanation that the terns of the settl enent
agreenent were net, you don't have to say what the
terns were, but that they were net, or sone other

expl anation as part of the public record m ght be nore

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

NIGC HEARING MY STIC LAKE CASINO and RESORT - June 8, 2011

Page 52

appropriate than just a bl anket expungenent. That's ny
Vi ew.
VI CE- CHAI R COCHRAN:  Thank you. Any ot her

t houghts? Al right. Well, let's nove to the area
that Lael professes our attorneys are having a good
time with. Not including this one.

The next area for this group is Parts 519, 524,
539, and 577. These are all receiving before the
Comm ssi on, appeals before the Conm ssion. And right
now we do have existing regulations, which nmany of you
| know are famliar with and have worked with for a
long time. There has been comentary through the NO
process that we really do need to go back and | ook and
make that process nore user-friendly in some respects,
make sure that we don't create unnecessary or
unwar r ant ed burdens upon the people who w sh to appeal.
And al so to provide sone nore process and due process
protections to respondents that had to go through the
appel | ate process with the Conm ssion.

And so we've been working on our own
di scussions internal within the agency. There's a |ot
of thoughts on the table. There's a |ot of ways that
we can | ook at this. And we want to open it up and
make sure that we receive your thoughts, especially

because |, again, | know we have a | ot of attorneys in
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the room on areas that we need to focus on in
particular in these regulations, given that it's an
| mportant process.

One of the things |'ve been grappling wth,
"1l put this out there, has to do with the different
types of proceedings that our regulations afford. And
t he question has been rai sed whether or not we should
consolidate into a single type of proceeding within the
regul ations. W do afford hearing officers, is that
the right ternf

M5. SHYLOSKI: There are different appeals
for different issues, such as ordinance appeals are in
524. Managenent contract appeals are in 539. And then
enforcenent action appeals and voi di ng of nanagenent
contracts or nodi fying of managenent contracts are in
577. And that allows -- 577 allows a respondent an
option to either have a hearing before an
adm ni strative |law judge, a presiding official, or,
select to just have their appeal heard on the papers
bef ore the Comm ssi on.

VI CE- CHAI R COCHRAN: Does anybody wi sh to
of fer some just sonme general observations on their
experience with the process?

MR. VALANDRA: This is Joe Val andra agai n.

This is an issue that's near and dear to ny heart for
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many reasons. But | think froman historical point of
view, one of the problens that those appearing before
the Comm ssion, if you will, had is that there wasn't a
formal record that was provided to -- there was one
that was created if an appeal was taken, it was created
generally by the Ofice of General Counsel, and so the
record was, some could argue, a little uneven at tines.

| think that a process that creates a record
that's nore open and certainly inclusive of both sides
of the issue would be helpful. And a tine frame for
that record being submtted to the Comm ssion, if it's
an appeal to the Conm ssion or otherw se just an action
by the Conmm ssi on.

But to go along with that, | think one of the,
one of the policy downfalls of the NIGC historically
has been a | ack of final decisions. As nost people in
the room know, there's been a history of advisory
opi nions that have the sane effect as final agency
action, except that they're not appeal able. There
isn't -- due process stops basically at that point.

So ny viewis that a uniform process for
creating a fair record is inportant. And that a
process for achieving final agency action so that the,

t he due process rights of the person appearing before

t he Comm ssion, the Chai rwonan or the full Conm ssion,
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are better defined by the APA and others so that
there's sone certainty in the outcone.

VI CE- CHAI R COCHRAN:  Thank you. Tracy, if
you woul d identify yourself for the record.

MR. BURRIS: Tracy Burris, Gam ng
Commi ssi oner for the Viejas Band of Kuneyaay | ndi ans.

"' mgoing to reenphasi ze what Joe just said,
that it's the process. But | think even nore so |
think is that to nake nyself -- being a regul ator now
for 21 years on the tribal side, is that it shows us
the role that we have to play as tribal regulators, the
transparency, not only the transparency but the
responsibility that we have to nanage our office. And
| think what is being done now by this current
Comm ssion adm nistration i s being transparent about
managenent or its intent of managi ng that agency.

And we all have that responsibility because al
of our critics would be -- it reduces criticismfrom
our critics, if youwll. And | think that what's
happening is extrenely inportant. And | think we're
all going to learn fromit, as you guys are |learning as
you go along in the process, we as tribal TGRAs are
| earni ng al ong the sane way.

So I'm 1 ooking forward, continue to | ook

forward to this dialogue. And also very interested in
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the final product obviously and how we're going to
nmeasure or conplete these tasks. Because it is an
aggressive task. And |I'msure that at sone point sone
will be alittle back and sone will be addressed at a
| ater tinme. But | think the success of this first
series of what you -- that agency lays out there is
going to be extrenely inportant to all of Indian
Country in terns of regulators. Wich is, | think, the
rest of the country is watching. |[|'ve said it before,
"Il say it again, they are. You can't go anywhere to
different non-Indian gamng activity and it al ways
comes back to, in the United States, it comes back to
sonmet hing that Indian Country is doing.

So the irony of it is that we went to the rest
of the country 20 years ago to do this business.
We've, we've drawn fromthat. And now the reality is
they're | ooking back at us. Because its role is harder
because it doesn't |look at just one state. Your role
Is to try to enconpass all 29 states the tribes are in
that are doing it. And then you have the breakdown of
that version of ganme play in all of them

And so | think it's -- your final product and
trying to cover a blanket of the United States wll be
I nteresting and obviously give your agency nore

credibility. And in doing so, will give Indian Country
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nore credibility. Thank you.

VI CE- CHAI R COCHRAN: Thank you.

MR. BURRIS: Keep up the good worKk.

VI CE- CHAI R COCHRAN:  Thank you. Let ne
throw out a couple nore questions on this section
before we go on, just to see if there's any response
back. Because again, these are issues that are being
di scussed within the agency, and we want to nmake sure
that that discussion is brought out to you.

Speaking in generality, if you will, and about
appeal s, coupl e questions have cone up regarding
confidentiality that -- I'"'msorry, not confidentiality,
ex parte conmuni cations with the Comm ssion and
enpl oyees of the Conmi ssion, if you wll.

Anot her question in general that we've
di scussed is whether or not the chair should continue
to sit on appeals before the Conm ssion.

And | want to throw out those kind of genera
topics to you to see if there's any thoughts or
comrents that you wish to offer or questions you want
to pose back to us as we look at this particular, these
particul ar sections.

W're interested in whether or not we need to
pronmul gate a new section that would prohibit ex parte

comuni cations with the Comm ssion, its enpl oyees and
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presiding officials in appeals.

We do work very hard to preserve the integrity
of the process internally regarding the comm ssi oners,
but this would be a broader policy statenent, if you
wi |1, regardi ng communi cati ons whenever there's an
appeal pending. John.

MR. TAHSUDA: | have a quick question on
t hat .

VI CE- CHAI R COCHRAN:  Woul d you identify
yoursel f, please.

MR. TAHSUDA: |'m sorry, John Tahsuda.
How woul d you handl e that in the context of a
whi st | e-bl ower situation involving an action, appeal,
et cetera?

| guess, generally speaking, as a | awer, |
woul d be supportive of, you know, no ex parte
communi cations during a formal proceedi ng and appeal s.
But, I nmean, there is an issue with that | believe.

M5. SHYLOSKI: And I'mtrying to
under stand your question better. |[Is your question
whi st | e- bl ower type evidence given in one of the
appeal s that the Conm ssion is authorized to hear under
| GRA?

MR. TAHSUDA:  Yes.

M5. SHYLOSKI: | think we would like to
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hear your ideas on how that can be handl ed. That would
be ny first response. And | think that's a unique
| ssue.

Qur adm nistrative |aw judge/ presiding official
regul ati ons now tal k about the subm ssion of
confidential evidence. And there is a provision for
that. And that type of evidence may fall under that

provi sion. But we would need to | ook at that cl oser.

MR. TAHSUDA: | guess -- and | don't
really have a, | don't have a thought-out response. |
just -- because that becones an issue particularly as

we know sonetinmes there are politically charged issues
that arise out of these as well. And | think it, you
know, makes it difficult for you guys and for any
process. But it is, | think, often an inportant source
of evidence that cones forward as well. And so, you
know, the validity of it, you know, nay be subject to
later, but | think it's certainly a valid source of
evidence. And having | think -- | would think your
ability to consider all the evidence ultimately is, you
know, to cone to an ethical, you know, solution is

i mportant to -- you know, we wouldn't want that to be
excluded. But | think there certainly has to be

sone -- again, the protections provided to a

whi stl e-bl ower al so needs to be mai ntai ned as wel | .
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VI CE- CHAI R COCHRAN: Right. Thank you,
that's another aspect again that we need to | ook at
when we're considering these. Judy?

M5. SHAPIRO. Hi, ny nanme is Judy Shapiro.
And |I' m speaking on ny own behalf and not -- this is
not enmbedded with a client.

| think that when you consider these questions,
before you get an answer you have to deci de what
I nterest you're concerned with. In many agencies, the
ex parte communi cation provisions are to protect other
parties in an adversarial proceeding. You don't
normal | y have those, | don't think, before you. Most
of the hearings and appeal s are between the Comm ssion
and the outside party. Unless we're talking about ex
parte conmmuni cati ons from soneone not a party to the
case.

So before you deci de what you need to restrict,
| think you need to decide whose interest you're trying
to protect with that restriction. And how does that
conpare to what other agencies, the work of other
agencies. That's sort of one question.

And then argunent fromthe other side.

Argument fromthe other side. |If you are trying to
make a record for a proceeding which may thereafter be

reviewed by a court, it is in your interest | think
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that all evidence be available to the record and not ex
parte.

Now, you coul d have ex parte subm ssions. You
coul d have informal subm ssions. But you're going to
need to have in place sonething which incorporates, as
John says, all the rel evant evidence for your decision

so that the record, if it goes to another forum is

conpl ete.
VI CE- CHAI R COCHRAN: Thank you, Judy.
MR. VALANDRA: |Is the question about
whet her the Chai rwoman should be -- should not

participate in an appeal before the Comm ssion still?
s that one of the questions you asked?

VI CE- CHAI R COCHRAN:  Yeah, again, not a
position or anything, it's just a question.

MR. VALANDRA: Well, | think I'd like to
rai se an issue. There was a case decided in 2009,
Sound Exchange versus the Library of Congress, and
there's been sone other cases that follow that |ine
about the appoi ntnents clause. And one of the concerns
with the NIGC, because of the way the structure is
statutorily, is that the only presidential appointee is
t he Chai rwoman, and therefore, the only primary officer
of the United States is the chairperson. The other two

comm ssioners are inferior officers of the United
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States under the Constitution, and therefore do not
technically constitutionally have the right to override
any decision of a principal officer.
And | think that's sonething, as you neke
deci si ons about hearings, that it's sort of the
10, 000- pound el ephant in the room whenever these Kkinds
of things conme up, but it's sonething that can
structurally have a big problemfor the NNGC if a
deci sion were chal l enged on that basis, because | think
constitutionally the Comm ssion is flawed in that way.
So if you're looking at solutions, | think you
need to | ook at a broader solution to the whole hearing
i ssue and overriding a decision, or potentially
overriding a decision of the chairperson.

VI CE- CHAI R COCHRAN: Thank you. The only
other area that | think is of direct interest to other
areas of consultation that we're involved with, and
that has to do with |ate paynents, and has to deal with
assessnents and whether or not those actions should be
brought under the process that we have for enforcenent
appeal s ri ght now.

If we nove to a ticketing system if you wll,
that's been discussed on the | ate paynent of fees,
whet her or not those |ate paynent of fee tickets or

assessnents would be pulled in under the enforcenent
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appeal s or whether or not they should be under sone
ot her process. Any thoughts? Any concerns?

MR. VALANDRA: Yeah, | guess | have one.

VI CE- CHAI R COCHRAN:  You're wel cone to
have - -

MR. VALANDRA: That's okay, |'mtrying not
to speak too nmuch. But these are issues of vita
| nportance.

VI CE- CHAI R COCHRAN: They're i nportant
| Ssues.

MR. VALANDRA: This is Joe Valandra. |
think the issue, the primary | egal issue that you
confront: |Is the chair able to delegate authority to,
say, a regional director to wite that traffic ticket.
| think so personally, but I, you know, | don't have
the brief in front of me. But | think so. It's just
that there needs to be a very structured process for
how t hat happens and the appeals and all that sort of
stuff.

But | think if you, if you properly address the
del egation of authority to, say, a regional director, |
think it's, I think it's a good idea.

VI CE- CHAI R COCHRAN:  Thank you. Al
right. Joe, that leads to a foll ow up question, which

Is: |If that authority is del egated, then how should

Veritext/NJ Reporting Company
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t he appeal be handl ed?

MR. VALANDRA: Well, since it would
technically be a decision of a delegated -- decision of
the chair, then it would follow the normal appea
process | woul d think.

Now, you could structure it differently. |
mean, you coul d have sone interimsteps along the way |
suppose. | haven't really thought all the way through
that. But technically, since it's a decision of the
chair, then it would follow, it could follow the nornal
process. So. Although it could, | suppose, be
appeal ed directly to the chair first for
reconsi derati on.

VI CE- CHAI R COCHRAN: Ckay. |I'mlooking to
the lawers | know who have spent countl ess hours
di scussing all this to nake sure that |'ve asked
everything | can.

Anot her di scussi on has cone up about service,
how we communi cate with or are involved in the appeals.
And the real fundanental question that has cone up has
to do with whether or not we should continue to or
shoul d -- excuse ne, should not allow service of e-mil
for docunents filed after the initial docunents.

So once a tribe has nmade its initial appeal and

we' ve secured e-nuil addresses, valid e-mail addresses
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and who we're going to communicate with, is there sone
reason that would suggest that we shouldn't be all owed
to do that. Judy.

M5. SHAPI RO  Most courts and | think
substantially all agencies are now either permtting or
requiring filing by Internet conmunication. So you
shouldn't require it perhaps because of other
technol ogi cal priorities.

VI CE- CHAI R COCHRAN:  Thank you. By that
sane token, is there any reason that we should or
shoul d not renove a fax option, since fax is not as
readi |y used anynore? Yeah.

| think one of the things we want to be m ndf ul
of is, of course, any tribe which may not have a rea
secure nethod of communicating via the Internet with
us.

|'ve seen commercials of dial ogue service, but
we want to make sure that that's not an issue that we

need to be mndful of. And naybe the idea is if the

parti es consent and agree, then that's what we'll use.

M5. SHAPIRO |'mback. | think the key
is to not require it. Because there's still a |ot of
pl aces that issues divide us is still very real. And

t here have been sone places where there's not going to

be secure Internet, so don't require it. And | don't
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t hi nk you need anything very formal to allowthe
parties to engage in Internet services as |long as
they' re avail abl e.

VI CE- CHAI R COCHRAN:  Thank you. Al
right. That is Goup 2.

| want to nove on to Goup 3. But if there's
any followup or if there's anything that hasn't been
said you want to bring out, then pl ease.

We al so anticipate having draft discussions --
docunents out for you within the next couple of weeks.
So it will -- the Web site will be your primary source
to get those quickly. But we will get it out.

And so we're going to go to Goup 4. In Goup
4 is Part 556, background investigations for prinmary
managenent officials. Part 558, again |licenses for key
enpl oyees and primary managenent officials. Part 556,
background i nvestigations for the Pilot Program Part
571, nonitoring investigations. Part 531, coll ateral
agreenents. Part 537, background investigations for
persons or entities with a financial interest in or
havi ng managenent responsibility for managenent
contracts. And lastly, part 502, definitions.

Let's start with the Pilot Program Does
anyone want to begin?

MS. ECHO HAWK: One of the issues that
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we've identified, and it's up on the screen, is the
two-notification process. Currently tribes just send
the NIGC, typically tribes just send a notice of
results after they' ve conpleted a background, the
background investigation. They only notify the N GC of
that, just sending the notice of results. However, as
we' ve | ooked nore at the regulation -- or we | ooked
nore at the Pilot Programitself with the provisions of
| GRA, we've realized that we've perhaps m ssed a step.
And that is, that IGRA requires that the tribes al so
have to notify the NIGC of the issuance of a |license.

So it's a two-step process instead of one. And
that is a deviation fromwhat the current -- what's
current practice, which is just that tribes send in the
notice of results.

So we want to, we want to highlight that issue,
hear if tribes have any concerns about it. |[If there's
a way we can streamine that so that it's a sinple, you
know, either an e-mail or, you know, if we got rea
fancy at the NI GC, maybe an online formor sonething.
Again, we're working on the Wb site. But just to
provide tribes with that notice that it is a two-step
process and how can we acconplish that in the nost
efficient way.

MR. VALANDRA: It's Joe Valandra again. |
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have two comments. | think just two comments. One, |
think that the notification really was vari abl e regi on
toregion. As | recall, there were sone regi ons who
the tribes generally send notice to the regional office
that |icenses had been issued so that on the periodic
review that the regional staff went out to do, they
woul d |1 ook at those |icensees and see if there were any
| ssues or problens or things. So that's what | recall
|"'mnot sure if that's, if that's right, but | think
Sso.

| guess fromthat, | would suggest that, to the
extent notification is required, that notification on a
regi on- by-regi on basis is probably going to be nuch
nore efficient adm nistratively and otherw se and nore
relevant, frankly, than if you have it all sent to
Washi ngton and then dissemnate it. Because you're
going to have two or three steps in the way there that
make tiny differences nuch |arger than they m ght
ot herw se be.

So I think that the requirenents of | GRA for
notification can be -- should be uniform but that can
be handl ed sort of region, at the regional |evel nuch
nore efficiently. Because the only tinme that becones
an issue, as | understand it, is when NIGC wants to

object to a |license that's been issued. And then even
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t hen, what happens when that objection is |odged is a
little unclear, frankly. But that's why region by
region that it probably makes nore sense, even given
the situation when the NIGC wants to object to a

| i cense i ssuance.

M5. ECHO HAWK: And we've al so di scussed
that. W found several different types of fornms for
submtting the notice of results. So we're trying to
devel op one. And al so nmake sure that the regi ons know
what their responsibilities are to communi cate back to
the tribes once a |license has been issued.

And | know, you know, out here in this region,
John and Linda, their staff does a really great job of
getting back to tri bes.

| think in other regions, it just hasn't sort
of been a requirenent, so it may not be done as, just
as a matter of course. So we're trying internally to
streanl i ne what our processes are, and address those,
that specific issue. Because it is one that we want to
make sure that what happens in one region happens in
all regions, so that there's -- everything is routine,
everything is standardi zed, doesn't matter what region
you're in, you know what the process is going to be.

VI CE-CHAI R COCHRAN:  All right. In

general, the response to the NO's question of whether
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or not the Comm ssion should allow access to
fingerprint processing for any enpl oyee desi gnated by
the tribe was supportive.

I s there any additional discussion that needs
to be offered? O is there sonebody who has concerns
about this, if we were able to secure the proper
agreenents with the other federal agencies?

Liz, if you would identify yourself.

M5. HOVER: | think that that is an issue
that needs really careful thought. You know, | think
that access to fingerprint information or access to
crimnal history information is, you know, is one of
those things that really needs a high |evel of privacy
act protection.

It can be, you know, it can be m sused. You
know, in tribal governnments we have separations of
powers. | think that enpl oyees designated by the
Tribal Gam ng Regul atory Authority woul d be one thing.
But to open that up to anyone who wanted to take a | ook
at sonebody's fingerprint processing or the crimnal
history or, that that is sonmething that you probably
want to be very, very careful about. And | would be
surprised if the FBI, frankly, would be agreeable to
t hat .

M5. ECHO HAWK: | think the concept is

Veritext/NJ Reporting Company
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that, for exanple, conpacts or ordinances nay require a
hi gher | evel of background information for nonprimry
managenent or key enpl oyees as defined by the Act, and
t hey include those provisions in their ordinance. Once
they're included in the ordinance, if the state doesn't
handl e it, then we've been asked by tribes to all ow
them-- it would be through their regulatory authority
In the course of a |licensing application and processing
that that they would submt it to the agency.

Agai n, you know, we've got sone coordination to
do, if that's what tribes want to have happen. And
certainly understand your concern about privacy and it
shoul dn't be sonething that you can just sort of do
willy-nilly.

We al so have sort of another sort of -- or
another | guess point. And that is, that the Law and
Order Act now allows tribal police stations to utilize
the FBI's database and processing fingerprinting. So
sonme tribes may choose to address it that way. O her
tribes may choose to continue doing it through the
Nl GC. And | guess our question is how broad shoul d we
make t hat.

And if tribes want to allow the tri bal
regul atory through their ordinance, through conpact.

If it's a requirenment of the conpact to utilize the
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NIGC, it's nore cost-efficient perhaps, whatever the
reasons are, then should we, should we be accommopdati ng
t hose requests.

But again, certainly understand the privacy
concerns. And it shouldn't be sonething that's done
wi t hout, you know, making sure that it goes through the
proper channels of the tribe, whatever those channels
are, as they're identified by the tribe either through
regul ati on or ordi nance or the conpact.

MR. VALANDRA: This is Joe Val andra agai n.
| think that it my go w thout saying, but | think one
of the issues is that the NNGC can facilitate, but it
can't -- shouldn't require, probably doesn't have the
authority to require beyond what | GRA says in terns of
requi ring fingerprint background checks.

But further, | think that to the extent that
It's authorized by a conpact or other tribal ordinance,
at | east arguably under the Act, the NIGC has the
ability to enforce the provisions of the conpact and/or
ordi nances. Therefore, you m ght have an argunment with
the FBI that in those |imted circunstances you can
utilize their services for fingerprints.

But | happen to agree wth Elizabeth. | think
any broader than that, you're probably going to get a

bi g pushback fromthe FBI.
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VI CE-CHAI R COCHRAN:  Well, | know that the
staff has begun the dialogue with the FBI, so |I'msure
that's part and parcel of their discussions. They
haven't brought anything up to us directly. But it is
absol utely sonmething that we're discussing with them

Any ot her concerns? Coments?

Al right, background and |icensing for
managenent contractors. Part 537. Al right. Again,
this is an area that the Conm ssion has given a |l ot of
consideration to as pursuing, trying to gather
I nformation fromour staff, so that we get a thorough
analysis in addition to the tribes' comentary.

But we want to put it back out on the table
today to tal k about whether or not the Comm ssion --
one of those, again, broad-based questions that have
come up is whether or not the Conm ssion should require
a Cass Il managenent contractor to submt background

I nformati on when the contract is only for Cass Il

gam ng.

Any thoughts? Does this need to be clarified
at all, this particular section, to specifically
require Class |1l nanagenment contractors to submt

background i nformation?
Ms. Honer, you're shaking your head. Did you

have a coment or a thought? That you wi sh to share?
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| don't want to put you on the spot, | just see you
noddi ng your head and so.

M5. HOVER: Wl l, you know, | think that
Section 2711 of IGRA gives the NIGC the authority to

approve all managenent contracts. And it's not

predi cated on whether it's Cass Il or Cass Il
gaming. Cass Ill gam ng, of course, is a conpact
| ssue. But, you know, | don't -- and | think that sone

conpacts do have provisions with regard to |licensure
for all key enployees and primary managenent officials,
and sonme even broader than that. So it would seemto
me that, you know, if you were going to tackle this

i ssue with respect to the NIGC s own regul ations, that
you m ght nmake that exception, that if it's covered in
the conpact and it's, you know, otherw se being done
that, you know, the provisions of the conpact conply,
but otherw se, you know, you definitely want to make
sure that managenent contractors are properly and
adequat el y backgrounded. | guess split the baby is
WOr se.

VI CE- CHAI R COCHRAN:  Wel |, your comments
al so kind of allude to a stream ined process, whether
or not we need to streamine the process itself and
just focus in on the managenent contract itself and

I nproving that. Again, which raises all kinds of
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i ssues, |like who. | nean, what circunstances coul d we
do that. You know, and a big broader base is can we
really stream i ne.

M5. HOVER:  Yeah, well, kind of based on
ny experience, | think that one of the big hol dups has
just been the size of the staff, you know, and the

i nternal capacity to, you know, to nove this along in

an expeditious fashion. | know that -- and | don't
know if the NIGC still does this or, you know, you use
ot her federal agencies to, you know, |ike OPM or

anot her agency like that to conduct the backgrounds.
But | think that nost of the problens in that
hi storically have just been in the limted size of the
staff, you know, in perform ng the background
I nvestigations, which has been the primary part of the
del ay.
Oh, and you had earlier -- since nobody else is
talking 1'lIl cone up here. And you had earlier
menti oned, you know, if you've got a managenent
contract, say you've got Harrah's and -- you know, and
they' re everywhere, you know, and they are, you know,
there's a nunber of those facilities that Harrah's
manages. It does seemthat, you know, that that could
be col |l apsed, you know, so that -- you know, with a

reasonable tine frane.
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So if you, if you' ve been -- if your conpany,
I f the managenent contractor's been |icensed, you know,
by the NIGC -- or not |icensed, but backgrounded and
determ ned to be suitability, that maybe that
suitability determnation could last for a particul ar
|l ength of a tinme before it had to be updated. You
don't have to repeat it, you know, for every single,
you know, for every single managenent contract, you
know, as though the world just started over again, you
know. But, you know, you definitely want to keep those
updated at sone period of tine.

VI CE- CHAI R COCHRAN: And that is part of a
conversation again that's been going on anongst our
staff, is can we -- if we head down that path, that
preci se exanple that you gave, can we streaniine the
process for the entity, is it Harrah's that we're
streamining for, or should it be based on the persons
that are bei ng backgrounded, tine limts, how | ong,
once you get an approval, how long mght it last, or
can we condition on the -- triggering conditions that
mght say if Harrah's does X, then it will trigger a
new background next time they have to -- or have a new
contract. These are exactly the questions that are
bei ng bantered around, with the idea of a streaniine

process.
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Any ot her thoughts? You guys are nmaking this
easy. Let's talk about collateral agreenents. This is
Part 531. This one, as Lael's PowerPoint outlined for
you a little bit earlier, in the Notice of Inquiry, we
had 39 comments on collateral agreenents specifically
offered as to whether or not we should amend, in
particular amend 531 to require the subm ssion and
approval of collateral agreenents.

About half of them a little over half of the
comments explicitly stated that the Conm ssion should
continue to require the subm ssion of collateral
agreenents with the nmanagenent contracts.

There was al so sone specific comments made back
that the NI GC should not amend its regulations to
requi re approval. And they offered very distinct
reasoni ng behind it.

One, of course, being that it's outside the
scope of our authority.

We shoul dn't second-guess the tribe's business
deci si ons, of course, being another one that was
of fered up.

It woul d be an expansion of our authority for
nonmanagenent busi ness rel ationships of the tribe was
anot her reason given.

There's been coments that we are m xing up
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approval of nmnagenent contracts and coll atera
agreenents with a sole proprietary interest
requi renents that the agency has.

And those in favor of sone mandate specifically
menti oned that we have a trust obligation to review and
approve their agreenents, providing that additiona
protection to the tribes and their business deali ngs.
In particular, to assure that the tribes are not in
violation of sone proprietary interest requirenents.

So we put this out for you, asking: Should we
consi der whether or not we have the authority. Should
we spend nore tinme in this area and consi der whet her or
not we have the authority to approve collatera
agreenments to nmanagenent contracts. And if so, what is
our authority, what is our basis of authority for doing
that. Liz?

M5. HOVER:  You know, these are all really
-- really good questions. And, you know, you're trying
to bal ance a couple of conpeting interests here.

You know, one is that there have been incidents
i n the past where nmanagenent contractors have prepared
agreenents that are anmended or significantly changed by
subsequent or coll ateral agreenents. And provisions
have been put in that, you know, that change the very

basi ¢ nature of the agreenent that has been either
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approved by the NI GC or has been proposed by the N GC.

And so if you have like three separate
agreenents, that when taken together, you know, nake a
managenent contract, | think that that was, that was
t he thinking, you know, when these regul ati ons were put
i nto place, you know, at the begi nning.

By the sane token, we live in a world where
tribes are increasingly sophisticated, and are
represented by conpany counsel, and they make busi ness
deci sions that, you know -- and there have been cases
where | think that the NI GC has been, you know,
somewhat internalistic in its approach toward, you
know, review ng tribal agreenents. You know.

So the root question that you face in this
I ssue is, one, what is a reasonable interpretation of
the law, you know, with respect to the NIGC s authority
to review these agreenents.

And then secondarily, you know, what exactly is
a collateral agreenment. You know, in the past, | think
t he approach has been taken that a coll ateral agreenent
I s any agreenment you have with the sanme person with
whom you have a managenent contract. And not all of
t hose agreenents are going to be technically collatera
to that conpany. There nmay be sone kind of conpletely

I ndependent sort of agreenment. And just because you
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have the sane identity of contracting party does not
necessarily make all of those agreenents collateral to
t he managenment contract.

And | guess on the flip side of that, you know,
I f sonme of these agreenents are ending up where there's
a participation at a higher level than that which is
permtted under |law, you know, and the -- you know, so
therefore the tribe is not getting the full benefit of
the, you know, of the protection of the |law, you know,
in terns of the basically bottomline 60 percent, you
know, return to the tribes wth still the primary
beneficiary of the gam ng revenue. You know, that's an
I ssue, too.

You know, |'m not prepared today, you know, to
say this is the best way or the only way. But | do
think that, you know, there needs to be a really good
definition of what is a collateral agreenent. And not
all of those agreenents are going to require a
guot e/ unquote "approval." It may just be a -- a tribe
may W sh to submt an agreenent for the NIGC s review.
You know.

And | think that those perm ssive processes are
good. Like in the R contracts, the perm ssive nature
of submtting agreenents to the NIGC for, you know,

kind of a quick legal opinionis a good thing. It's
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been a service that the NIGC has | ong provided. And,
you know, you m ght want to formalize sonething |ike
that so that rather than, you know, putting in specific
regul ati ons, you're putting in permssive regul ations
that allow those kinds of decisions -- to allow tribes
nore control over those types of decisions.

Now, under | GRA, you know, the NIGC s entitled
to see anything it wants. | nean, the statute
specifically does permt a review of all papers,
records, books, you know, | can't renenber the whole
l'itany, but, you know, you do have that review
aut hority.

It's when you're exercising approval authority
| think is where the tensionis. It's one thing to
revi ew and express an opinion back and let the tribe
make the deci sion on a business basis.

Versus, you know, a turndown saying that you
can't do this because we've disapproved it. So | think
those are the, those are the big issues.

VI CE- CHAI R COCHRAN: Thank you. It is a
very difficult rub, if you will, that you brought out,
which is, what's our statutory authorities. And where
does that intersect with the federal trust
responsibility. And it's evident in this, this

particular part. Joe, hi.
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MR. VALANDRA: Hi, Joe Val andra again. |
think it's clear that the agency has the ability to
revi ew any docunents, as Elizabeth says.

You tal k about authority, the only authority
that the chairperson has is to approve or di sapprove a
managenment contract. Now, the question becones the
totality of the review Do all the docunents make up
t he managenent contract.

| think the Lac du Fl anbeau case has brought
many of those collateral agreenents into sharp focus,
at | east for review purposes anyway.

To nme, it's nore of a policy question. 1In the
past, | think the agency left a lot unsaid, so that it
in effect held nmanagenent contractors and tribes, too,
but mainly the contractors, sort of they -- because of
the uncertainty that was created by the review process
itself. That was a tool

In fact, Elizabeth and | used a tool that
tribes used very effectively to sort of negotiate with
managenment conpani es and saying well, you know, this
has to be submitted to the NIGC for review, so you
better be fair, or you better watch what we say in the
managenent contract.

Again, | bring it up in the policy context. |

think the bigger issue is not -- | nean, ultimately it
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boils down to the reviewing authority. But it boils
down to what you're trying to acconplish in the
mar ket pl ace.

Are you trying to dictate ternms of a contract
by being so specific that there's very little roomto
negotiate? O trying to create an environnent where
there's lots of negotiation, but ultimately there's a
review that will say you did a good job or you didn't
do a good job and be |l ess paternalistic.

And | think it's a pretty broad range, but to
me that's the nore inportant question in the
mar ket pl ace, is what sort of review environment are you
trying to create.

VI CE- CHAI R COCHRAN:  Thank you.

M5. HOMER: | also think that a nmjor
I ssue wth respect to nanagenent contracts has just
been the length of tine it takes from noving from poi nt
A to point B. And quite frankly, | think that some of
that, sonme of that has been a reluctance on the part of
the agency to just express its views, you know. You
know, you get into this gane where, you know, there's
this back and forth and back and forth and the -- you
know, there's a few issues raised here and t hen next
time there's a few issues raised there. And | think

that, you know, to expedite that process is to just
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kind of be blunt, you know, and do it in a, in atine
frame. Rather than -- you know, rather than have al
of this go -- because it can drag on for two or three
years, you know.

| think, to nme, that is a nore chilling effect
on the conmmunity, you know, on the investnents and the
busi ness deal i ngs than anything else. And it very nuch
di scourages tribes |I think from goi ng the nanagenent
contract route, or in sone cases, to circunvent it
t hrough ot her types of arrangenents and things. |
think that, you know, if the, if the process were kind
of nore transparent with respect to what the NIGC s
views are and mmj or concerns.

| think the regulations, they do set out all of
the statutory criteria quite clearly. | think that
that's a good thing. You know, |I nean, you can show
that to the | awyer on the other side and say | ook, this
I s what federal |aw requires, boom boom boom boom
those things are really clear.

It's these other things that are | ess, you
know, that are |ess clear, that are unspoken, kind of
i nternal agency process. And | think that that's what
-- that would be a good thing to do, is to review that,
that process itself.

VI CE- CHAI R COCHRAN:  Thank you. Any ot her
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t houghts, comments?
MR. VALANDRA: Yes, just one nore thing.
| think the process has been adopted since Lac du
Fl anbeau with the declination letters. Mking them
public, making them avail able as soon as possible is a
good idea. | think that acconplishes a | ot of what
El i zabeth just suggested in that there's gui dance based
on deci sions that have been nmade to decline or not
decl i ne based on certain structure to a transacti on.
That gives a great deal of guidance to the marketpl ace.
VI CE- CHAI R COCHRAN:  Thank you.
MR. TAHSUDA: This is John Tahsuda agai n.
| think there is alittle bit of tension built into the
statute, built into the regulations, which is, you
know, obviously a good thing.

There's also | think sone tension between
different viewpoints on the tribes itself on this
particular issue. It's been one of the troubl esone
ones over the years.

So | would agree | think that probably a | ot of
tribes think that there is a trust responsibility here.
The question is, is how -- what is that and where do
you go with it.

| think going down the road of review but not

having to approve, actually approve things, is
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probably, you know, nore agreeable to a | ot of folks.

When you step, you know, as you sort of step
away from you know, the cynical notion of a nanagenent
contract to the periphery of collateral agreenents and
further out now And there's a |lot of disconfort, as
Liz pointed out, with the tinme framng. That's
obvi ously one issue. |If you had to review all these
ot her agreenents as part of that, you know, that del ays
t hi ngs even nore.

But | think the real, the real question
becones, in part, as we tal ked about nore the tools
t hat the Conm ssion needs and then the triba
regul atory authorities need as well, when you don't
have an actual nanagenent contract at the heart of
this. | nmean, it's one thing to say you have a
managenent contract and there are other sort of related
agreenents and you want to review those. Wat if there
I S no managenent contract. And then to say, but in the
wor st ci rcunstances you have a collection of agreenents
that, all told, may anmount to a nmanagenent contract,
you know, involving a party or related parties. And
how do you get to that.

Because | think there is a lot of disconfort
with tribes and with tribal operators that the NI GC

shoul d be heavily involved in reviewing matters in
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which there is no nanagenent contract, that's, you
know, at root here. | nean a fornmal nanagenent
contract.

But | think the tension in that is then when
you have the situation where you have a | ot of
interrel ated agreenents anong one or nore parties that
add up to a significant relationship, a contract
rel ationshi p, and whether that collection of agreenents
anpunts to it. And | think that's, to ny mnd, that's
the difficult question is then where do you get your
i nformati on fromand how do you proceed with, you know,
in looking into an investigative matter in which you
don't have a formal managenent contract submitted for
your review that you can imrediately |aunch into.

M5. HOMER: | think that M. Tahsuda nekes
really good points here.

And, you know, | think that the other, the
other thing that, that kind of factors in here is
there's a kind of a caveat enptor. |f people are
entering into business relationships with tribes and
trying to circunvent federal regulations, and do not
have t he proper federal approvals, then they're the
ones that are in jeopardy. Because the tribe can
repudi ate those contracts. They wll end up being nul

and voi d because they haven't received the, you know,
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the approval, or at |east the managenent contract has
not, has not gotten approval. And so the operation of
the law to sone extent takes care of sone of those,
sonme of those issues that -- that were, in ny view
policy issues that were driving the NIGC s vi ews that
collateral agreenents need to be reviewed as well. You
know, if, if -- if those end up bei ng nanagenent
contracts, then it is, the risk is on the contractor.

VI CE- CHAI R COCHRAN:  Thank you. Anything
el se? Well, thank you for the dial ogue. Because these
are exactly the conversations that we're having. And
you' ve rai sed sonme nore considerations for us.

Al right. W've got two nore parts under this
group. 571, which deals with the access to off-site
records held by a third party.

The NO, the coments that were received in
response to the NO, included 34 comments in particul ar
were received on this part. And the supporting -- or
the comments supporting anendnents to clarify access
identified, in particular, that the regul ati on shoul d
be revised to provide clarification of the NIGC s
authority to access docunents. W should have access
to gam ng records no matter the |ocation of the
records.

O fering amendnents to clarify and to grant or

Veritext/NJ Reporting Company
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to assure access ensures the integrity of the gam ng,
was one of the comments.

In the cooments that we recei ved expressing
opposition, the comments included that the section
shoul d be revised to explicitly deny the NI GC access to
Class Ill records. That it wasn't necessary. N GC
al ready has the right to access all records of the
tribal gam ng enterprise regardl ess of |ocation.

The NI GC does not have authority to exam ne
records that are located at off-site | ocations
mai ntai ned by a third party.

Is there any comments you'd want to begin the
di al ogue?

M5. HOVER: Could we go back to the
previ ous subject matter for just a second? Because,
you know, we were tal king about the NIGC exercising its
trust responsibility. And, you know, that is in
Section 2711. And on the issue of that, you know, the
exercise of the NNGC s trust authority cannot just be
kind of an arbitrary catchall for a contract that the
NI GC doesn't, you know, doesn't |ike or doesn't think
i s a good deal .

And, you know, at the Departnent of the
Interior, when the Secretary is exercising their

authority, their contract review authority, you know,
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there is a much | onger process and an econom c anal ysi s
that goes with that. So that there are factors that
you can point at that, you know, that you point out
what is, you know, what is the specific reason or bases
for determ nation that a reasonable trustee woul d not
approve this agreenent.

And | think that because there isn't a process
-- or hasn't been, | don't know if there is now, but
there hasn't been a process in previous years, and it
wasn't a very, you know, often-used reason, but | was
al ways fearful, and | remain that way, that it could be
used as just kind of that catchall.

And that's not -- | don't think that that
conports with due process. There really needs to be
nore fl eshed out on what, you know, kind of what
anal yses and what bases the NIGC would use in
exercising its trust authority to deny a nmanagenent
contract. So that was what | would say.

VI CE- CHAI R COCHRAN:  Thank you for
returning to that. Thank you for your thoughts. The
comments on the NO on the tribal side on the trust
obligations of the agency were interesting in that
respect. So | appreciate you com ng back to it.

MR. VALANDRA: | guess one other thing on

that, too. This is Joe Val andra.
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Because the question has been asked and

di scussed by the Conm ssion, and it has such a profound
or a potential profound inpact on the nmarketplace, if
for sonme reason the Conmm ssion decides not to act on
this, not to make any changes, to let the status quo
stay where it is, a statenent of reasoning would be
very hel pful to the narketplace. So it isn't just, it
doesn't continue to churn, as it likely wll, unless
there's sone sort of reason given for no action.

VI CE- CHAI R COCHRAN: Thank you, that's a
great idea. Anything else on collateral agreements?
O we can cone back. | nean, another point, just
because | nove on, just in terns of an agenda, doesn't
necessarily intend nor do | intend to cut off dial ogue
If there's sonething el se that needs to be returned to.

M5. ECHO HAWK: One point | wanted to add,
returning back to the off-site records issue. And
somehow this cane up sort of collateral to this here,
actually I think here at one of the consultations we
had here, and then within the agency itself, about
whet her an investigation closure |etter should be sent
toa, to atribe once an investigation has been cl osed
for whatever reason.

| think last time we were here we spent a

substantial amount of tinme tal king about investigations

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

NIGC HEARING MY STIC LAKE CASINO and RESORT - June 8, 2011

Page 92

and investigation closures. And | think it had to do,
sonme of it had to do with, you know, financing. A
financer may ask if you're currently -- you know, your
tribe has an obligation to disclose that they' re under

i nvestigation. And they nmay be under investigation or
think they are, the investigation is closed, but nobody
knows.

So it's sonmething we've been kicking around at
t he agency |l evel about if these letters should be
| ssued, when they should be issued, under what
ci rcunstances. Those kind of, those kind of letters,
whet her or not we should send them out.

W' ve taken a | ook at other agencies, |ike the
FAA, the FCC, the SEC, those kind of other regulatory
agencies to see what they do. And so we're still in
the process of review ng those ot her agencies'
mat eri al s.

But it's an issue that's cone up and so | --
again an issue | wanted to raise in the course of these
consultations, if that's sonething that tribes want us
to l ook at, and then give us sone gui dance on when it's
appropriate and when it is not appropriate.

MR. TAHSUDA: |1'Ill offer one comrent.
This is John Tahsuda agai n.

On the issue, the question requiring tribes to
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mai ntain all the records on site. One, | would
guestion sort of the authority for that. Two, |'m not
sure, | guess | wouldn't -- I'"'mnot sure that that is
t he best business practice anyways. | nean, given
where we are today, you know, conputers and the vendors
that are, the tribes that are engaged on any | evel.
But | think that would be, one, difficult. But two, |
think there's a certain |evel at |east of duplication,
havi ng records nmai ntai ned by vendors, you know, at
their place of business as well. That serves a useful
function.
And | guess ny only thought would be it m ght

be hel pful for some tribes in comng out of this if
t here was, you know, sone gui dance that they've
expressed, or maybe post a bulletin, but to suggest
that tribes require their vendors if they are -- to
mai ntain their records for a certain period of tine at
their place of business for the tribe's purposes as
wel | .

VI CE- CHAI R COCHRAN:  Thank you.

M5. HOVER: Well, just to add to that. |
can't agree with this because, you know, one thing,
| GRA gives the NI GC subpoena power. You can get
records from anywhere. You know, if there's one thing

that 1GRA is clear about, that is the provision that,
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you know, the NI GC can review all books, records, da da

da da da. And you were given subpoena power on top of

t hat .

So specifying a specific location, especially
since we're all going into electronics now, | nean |
just -- | have ny big Honmer Law acconplishnment of the
year, | now have a cloud. |'mnot quite sure about

cl ouds but, you know, all ny records are nowin a
cloud. And | supposedly, if I learn how, can access
t hem from anywher e

And, you know, | nmean -- and | have a client
that right now we're hauling off thousands of pounds of
records at a great cost because we're about to be
fl ooded by the Mssouri River. So, | nean, that's,
that's another gee, | wish our records were electronic
and in a cloud sonewhere and not, you know, on the site
of our casino, because they're in jeopardy.

So | think that this is one of those
requi rements -- you know, | can see the five-year
retention but, you know, we -- and al nost everybody is
at that point now that, you know, they have el ectronic
storage and a backup and those kinds of things. And so
this to me is one of these kind of increasingly
becom ng a di nosaur sort of issue and will be obsol ete,

you know, at some point.
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And if it's with respect to in the custody of a
third party, you know, you have subpoena power. And
you can get records from-- you know, you approve the
managenment contracts, right? You know, so you can get
it fromthe managenent contract, they're the operator.
So wherever they are, you have access. In ny view -- |
don't know, | hate to offer a legal opinion, but in ny
view, that that's really not a problemfor the N GC.

VI CE- CHAIR COCHRAN: NI GC is | ooking for
our cloud, too. W'd |love to have a cl oud.
Unfortunately, we have a di nosaur.

Subpoenas or not. Another question that's cone
up is anytine the NI GC accesses records held by a third
party, whether or not we ought to have an obligation to
notify the tribes that we've done that. And how should
we. | nean, how, how m ght that |ook. Any thoughts?

M5. HOVER: Well, you know, | think that
one of the things that's going to be -- that woul d
really help ne and ny clients is if the NIGC woul d put
a notice on the letterhead and then send it to both,
you know, the chief executive of the tribe, and the
Gam ng Commi ssion, and counsel of record for that
tribe. You know That way, things don't get lost in
the mail or, you know, routed to the wong, you know,

to the wong people and those kinds of things. That
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t hat woul d be usef ul

VI CE- CHAI R COCHRAN: That's a good i dea.
Al right. Let's finish up this group and then we'l|
break for |unch.

The final regulation in Goup 4 has to deal
with the definition of net revenues. And we in the NO
asked whether the definition of net revenues -
managenent fees be defined to be consistent with GAAP.
And there's been a lot of discussion internally about
t hat .

And the comments that we received back, nost
wer e supportive of doing that.

s there any additional discussion that wasn't
offered in the NO comments that you wanted to offer
t oday?

M5. ECHO HAWK: These were the issues that
we've identified: Whether or not GAAP actually
provides that clarification was an issue we raised in
the fee, when we were tal king about the fees and
whet her or not we change the definition of net gam ng
revenue there. It was specific. And the Power Poi nt
shows you that the definition of gross gam ng revenues
-- or the definition of net revenue and how that's
defined by the Act.

And so | guess our question is do we, do we
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even need to address this issue?

We did get a conmment that the current, the way
it was currently defined in this section is not
consistent with IGRA. |If we need to go back and take a
| ook at that.

| think the issue cane up nore in the context
of , you know, we've got all these definitions in net
revenue, our conpact says sonething, you know, we've
got it calculated for our managenent fees. | GRA says
this, you know, then tribes are -- and | think we've
been hearing pretty consistently |ike can we figure out
what the definitionis. And it sounds sinpler than
we're finding out it really is.

Because conpacts do have different definitions.
Soneti mes, you know, conpacts vary state to state,
sonetinmes tribe by tribe. And the -- what, you know,
has to be consistent wwth IGRA. But when it conmes down
to cal culating, say, revenue sharing or percentages,
they have to go back for mtigation. Al those things
are considerations. And sonetines it can be confusing.
And whet her or not this -- the changing the NIGC s
regul ation is the appropriate place to do that is
sonmething we're grappling with internally. And | know
that we've heard tribes have been kind of been

grappling wwth that as well.
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So sonething to think about. And if you have
t houghts then, again, we'd love to westle with this
I ssue with you.

M5. HOVER: Well, one of the | think

sinpl est solutions to this issue is to narrow what we
mean by "net revenue.”" So we're stuck with the
statutory definition. You know. You can't change the
statute by regulation. But what you could do is say
for purposes of nanagenent contracts, net revenue
means. And then you could have a -- you know, because
that's what is intended, you know, that definition of
net revenue is intended to go with that managenent
contract section, Section 2711 of |GRA

But for purposes of calculation of N GC fees,
you m ght want to, you know, for purposes of
cal cul ation of NIGC fees, and Section 2711, net revenue
means. And that way, it's specific to what is intended
by the statute. And if | have a different way of
cal cul ating ny conpact fees, then for purposes of ny
conpact fees | follow ny conpact. And, you know, we're
kind of out of the problem]1 think.

You know, | think the problemis people see the
regul ation or the, or the statute, and they think that
that's net revenue for all purposes. And then when it

conflicts, we get all kind of freaky about it. But if
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we narrow it to what is intended to be captured, then
we avoid all of those conflicts, and we just do for our
conpact stuff what our conpact says.
VI CE- CHAI R COCHRAN:  Thank you, Liz.

Anyt hing el se? Any other thoughts? Al right,
| know you're probably starving, so let's break for
| unch. And we'll neet back at 1:30, we'll finish up
the final group. And if you want to revisit anything
at that tinme, please et nme know before we get into
Goup 3, and we'll revisit it quickly, and then we'll
go into the final group.

(Lunch break taken at 12:12 p.m)
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AFTERNOON SESSI ON, 1:39 P. M

VI CE- CHAI R COCHRAN: W' Il go ahead and
reconvene. Well, welcone back. | hope you enjoyed
your lunch. And hope you're ready to focus for a
little bit longer on the final group for discussion,
which | know is of concern to -- great concern to many
of you sitting in this room So let's go ahead and
junmp right back on in.

We're on G oup 3, whichis the Cass Il MCS
and Cass Il Technical Standards. And as Lael
initially introduced this in her presentation, the NO
asked how to proceed with the revisions to these two
parts. And the current inplenentation date for the
MCS, the 2008 MCS, is Cctober 13, 2011. So we are
under a deadline to do sonething, if not to respond,
but to do sonething, to do sone type of an action by
t hen.

There were existing draft regs. out there that
we put up on the Wb site. And | know that the Tri bal
Gam ng Working Group al so prepared sonething and we put
that on the Wb site as well.

So | amgoing to just open this up for a
di scussion. Because like | said, | know that many of
you sitting here have a great anmpunt of interest in

this. And I'mgoing to let you start the conversation
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and we'll fill in the gaps. So whoever wants to be the
first out, please take the floor.
M5. LASH Yes, |'m Robin Lash with the

Mam Tribe, gam ng conm ssioner. And on behalf of the
Gam ng Comm ssion for the Mam Tribe, | would just
like to nmake a few coments on the regul ati ons, on 543
and 547. | al so have been an active participant on
behal f of the tribe in working with the Tribal Gam ng
Wrking Goup. And I think that sonme very inportant
changes were nmade in our proposed revised regul ations.

Primarily what | want to enphasize is that no
standards as they're witten now have changed. W --
we' re not shortening or taking away fromthe
regul ations that are in place. | know that there's
sone concern out there that perhaps, you know, that
that may be happening. But it is -- what we did
primarily was go through and organi ze, reorganize the
regulations. | think that as they are now, they're
vol um nous and they're rather confusing. Sone of the
subparts reference other subparts within them LiKke,
for instance, | think it was drop and count in
surveillance. There are parts of those subparts
sprinkled in other subparts.

So we pulled those out of the subparts and

reorgani zed them and even created sone new subparts,
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| i ke gam ng pronotions. W added accounting to audit.
We have a patron deposit cash and cashl ess systens.

So we've created sone subparts. And | think
that it was inportant that this was done.

| think again also pulling out a | ot of
procedural things that were a part of -- that are a
part of the regulations in place right now. As |
stated earlier, and as Chief Ganble stated in his
statenent, tribes are the primary regulators. And |
think that it's fair to allow the regulators to
i mpl ement in their tribal internal control standards
the procedures to inplenent the standards required by
t he M CS.

So I think that those are sonme prinmary areas
where we have worked. And | think that it's a very
wel | reorgani zed docunent. | think it will read easy
for comm ssioners.

In addition to this, we're still working on the
gui dance docunents and checklists that wll
substantiate the proposed revised MCS, as well as, you
know, giving the gam ng conmm ssions ideas on how to
i npl enent the regulations. | think that will be really
hel pful to the comm ssions. And will |eave us with
regul ations that are sinply standards and not standards

and procedures.
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As far as the Technical Standards, on behal f of
the Comm ssion, | think one of the inportant things,
one of the inportant changes that was made was getting
rid of the sunset clause. W feel that these nachines
have al ready been tested and they're safe machi nes,
there's no question about it, so we don't see why
there's a five-year grandfathering situation. So |
t hi nk that change was made.

| know that there was al so sone clarification
in termnology in the Technical Standards.

And | think I'lIl et sone of the other parties
in the roomspeak to nore of the technical aspects of
t he Techni cal Standards.

But the Gami ng Commi ssion for the Mam Tribe
whol eheartedly supports the proposed revised MCS. And
we'd |like to thank you for your willingness to accept
t he docunent and to review it and to let the tribes
gi ve their perspectives on what the regulation -- what
shoul d be in place to regulate our casinos. Thank you.

VI CE- CHAI R COCHRAN:  Thank you. The
agency, as you know, has received the docunents. And
we have farnmed part of it out to our staff, different
sections, for their internal analysis and review. And
we're waiting to hear back fromthose. |It's very

volum nous. |It's a very inportant docunent. So we
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want to make sure that our analysis is thorough and
conplete. And so we don't have at the Conmi ssion

| evel , of course, any comment yet. But it is very
| nportant and we understand how nmuch work went into
this docunent for us to spend sone tine wth.

Any ot her general conments or comments that
represent a | eadership perspective? Any other
generalized comments? Al right. Want to tal k about
sonmet hing in specific?

Was there a discussion or is there any
perspective on whether or not the grandfather systens
that are out there right now would be fully conpliant
Wi th the existing Technical Standards? Anybody?

| know that the request is to renove the
provi sion, but | was curious for how long. By 2013 --
oh, I"'msorry, will they be fully inplenmented by 20137
Anybody?

M5. SHAPIRO |I'mgoing to speak to
(inaudible). This is Judy Shapiro. | think the
request to renove the grandfathering reflects the fact
that there are a nunber of what people m ght cal
heritage ganmes out there that m ght not conply with the
snmal l er details of the Technical Standards, which is
why this request to renove the grandfathering deadline.

But any gane whi ch has been grandfathered still
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has to neet those threshold criteria for fairness and
integrity of the gane. So that if a gane was already
grandfathered or would in sone theory have been
eligible to be grandfathered if the application got in,
does neet those three special criteria. And | think
they are just old technol ogy issues for sonme of these
grandfather ganes. |'mlooking to Charlie for
confirmation on that. Yeah, | think that's right, is
that sone of the boxes are old. And to bring theminto
conpliance is not economcally feasible, but there are
tribes that are relying on those. O would like to be
able to rely on those if sonebody el se upgrades them
and the ganme noves sonewhere el se.

So that | think that the request to lift the
deadl i ne on the grandfather ganes reflects the fact
that they're not going to be in conpliance. Because if
they were, then we wouldn't have to put the deadli ne.

M5. ECHO HAWK: It was also ny
under st andi ng that a nunber of the systens, the ganes
that are not, that are not grandfathered today, it
m ght have been sinply because they were not on the
floor or in operation at that tine. And so it was sort
of an arbitrary Iine in the sand. And had they been at
sonebody's operation at the tinme that this provision

ki cked in, then they would have been eligible for
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grandfathering. |s ny understanding of that correct?

M5. SHAPI RO  Yes.

M5. ECHO HAVWK: Ckay.

MR. VALANDRA: One other thing | think.
An i nportant philosophical point, policy point that
came up five years ago when all of this started, is
that that deadline sort of focused on the box. And in
reality, if you focus on the system and naeke sure that
the fairness of the systemis intact, what's at the box
| evel matters less, so long as there's m nimum security
I ssues with the box. But otherwise if you focus on the
box, then the deadline is inportant. |If you focus on
the system it's a lot |less inportant.

VI CE- CHAI R COCHRAN:  Thank you.

M5. ECHO HAWK: Sticking with the
Techni cal Standards, we also noticed that there's a
change in the variance provisions. |s anyone able to
ki nd of wal k us through that change, kind of give us an
under standi ng for why the change was made and what it
m ght nmean to the tribes and al so the N GC?

In the Technical Standards, there's been a
change made to when a tribe grants or a variance sent
into the NIGC, NIGC has got |I think 30 days to send it
back or sonething. But it's certainly a significant

change. |It's different than what's in the current reg.
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And so I'mjust wondering if you can kind of expound on
the rationale, what it neans on the ground, why the
change was made, just so that we get kind of an idea
for that.

M5. HOVER Hi, |I'mElizabeth Honer. You
know, | have been participating in the working group.
And | think the main issue with the variance is, you
know, one, to ensure that there's due process so that,
you know, so that there's a clear understandi ng of how
a variance can be issued, and to clarify the authority
of the tribal gam ng regul atory agency to grant those
vari ances, subject to concurrence. There was an
opportunity for concurrence by the N GC

| nmean, the way that things have been -- have
been kind of working under the old MCS or the Part
542, nothing -- you know, nothing could be, no variance
could be granted without ultimately the N GC wei ghi ng
in on that. And that can be a very, very slow process.
And, you know, and you may need a variance today in
order to take care of a technical issue or the event of
some kind of a crisis or an energency or those kinds of
t hi ngs.

And so the ability to provide that flexibility
to the tribal gam ng regul atory agencies, and then

follow up with kind of the NNGC bias to that, can, you
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know, can be very inportant.

So those were the basically the two kind of
primary reasons for making the change the way it was
proposed in the TGAG s work product.

VI CE- CHAI R COCHRAN:  Thank you. Are there
areas in particular that you woul d suggest that we
focus on, at the policymaking | evel of course, that you
really want us to have our attention focused on?

M5. HOVER: In terns of the Class I17?

VI CE- CHAI R COCHRAN:  The tech standards.

M5. HOVER: The tech standards. Well, |
think that -- you know, and others please joinin to
t he discussion here. But | think the grandfather
provision is one of the, one of the nmjor areas.

And the other is the fact that there were odds
that were put -- built into the Technical Standards
that do not provide for -- that were basically
arbitrary. And | think that the fornmer conmm ssioners
actually even said that; yes, we know that it's
arbitrary, but we picked an arbitrary standard because
it felt very nuch that they needed an arbitrary -- or
t hey needed sone kind of odds built in.

There was really little discussion that -- that
| saw in the original preanble to the, to the Technica

St andards that discussed, you know, a reasonabl e basis
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for why that particular nunber was fixed, whether or
not there was even any kind of a, a | ook-see into the
charitable bingo market or into, to see -- or state
|otteries, to see if we're kind of in that sane
bal | park. That we were perhaps -- what was happeni ng
is that a conpetitive disadvantage was built into the
Techni cal Standards, or that there wasn't an adequate
analysis with respect to that.

And the fact that bingo math is different.
It's different than a sl ot machine math or those kinds
of things. And there's variables in bingo that don't
exist in the Cass Il gam ng worl d.

So, you know, |ooking at the odds, or | ooking
at what the mat hematical expectations are, the group |
thi nk has the consensus that that's very inportant.
We'd like to see that | anguage changed to be nore
reflective of bingo technol ogy as opposed to sl ot
machi ne technol ogy.

M5. SHAPIRO. Piling on. Judy Shapiro
again. Elizabeth and | have both been with this
wor ki ng group for |onger than we hope to admt. W'd
like to stress that this group, and | think we shoul d
put this on the record at sone point, this group was
heavily controlled by tribal gam ng regulators. It was

heavily attended by tribal gam ng regulators. There
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were sone operators or other resources brought in by
gam ng | abs and al so by sone manufacturers. But on the
whol e, this is a tribal product and this reflects the
requests and desires of those tribes that partici pated
or sent their representatives to participate. It was,
it was done in that way to get you the nost efficient
consol i dat ed t hought -t hrough product that we all coul d.

In terms of what to focus on, and | think Joe,
when he spoke before, highlighted the problemthat
perneated the earliest and even the nobst recent version
of the Technical Standards, is to focus on the box
rat her than the system

Historically, the original tech standards as
proposed by NIGC were entirely box-driven. And the
earlier gam ng working group pushed a | ot of that back.
But there's still residue there. And the flaws that
perneate the tech standards, and to sone extent the
MCS, as originally proposed by the NIGC, flowed from
t hat m sunderstandi ng and the perpetuati on of that
m sunder st andi ng, that the regulation of bingo is
different fromthe regulation of slot machines. And it
has to be.

There is sone technol ogy in common because
things light up and you plug theminto the wall. But

the math is different. The technology is different.
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The fact of interaction anong players is different.
The fact of networking is different. Networking has
only recently conme to Class IIl, and it brings its own
Issues. It is the core and center of Class Il, and it
brings its own issues.

And the attenpts of the Tribal Gam ng Worki ng
Goup is to bring their experience with this very
different systemto bear, and to try and resol ve that.

The issue of m ni num odds and maxi num odds was
entirely arbitrary and entirely proposed by the
previ ous Comm ssion and has no bearing on this. It's
not relevant. You know, there are not many things that
we woul d recomend saying that's silly, take it out.
But that's there, that's one.

Entertai ning display. Entertaining display.
The regul ation of an entertaining display is focusing
on the lights and the whistles w thout focusing on the
innards. And to say that an entertaining display nust
do any X or any Y or any Z and to enthrone that in a
regul ation, is msqguided. It suggests that there is
substance in the entertaining display, when there is
none.

An entertaining display could be nothing but a
field of flowers saying, "Congratul ations, you won."

It doesn't have to show sonet hing which [ ooks |ike a
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slot display. It doesn't have to show anything. There
doesn't even have to be one.

Back when we were first designing things to get
t hrough advi sory opinions at the NIGC, we woul d design
a gane whi ch says | ook, you can do nerd play, the only
thing you're going to see is a video card. And it's
going to light up and it's going to show you the
patterns. That's all we have to have.

If there's an entertaining display, as |long as
It doesn't mslead the player in sonme way, how it
transmits information is entirely irrelevant.

The Gam ng Commi ssion nmay require of vendors
that that informati on be available so that they can
resol ve di sputes, so they can determ ne w nners, all of
those things. But the entertaining display should not
be the subject of a technical standard regul ation by
the NI GC

MR. VALANDRA: If | can give just a little
nore color to that, too. | think it's inportant to
note that the provision in the current Techni cal
St andards 547 requires that the outcone displayed on
the entertaining display be stored and be avail able for
review. And that was the center of the controversy, is
that by requiring that, you're giving significance to

the entertaining display that it doesn't or shouldn't
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have, as Judy just described. And | think that's an

| nportant point. And again, it was introduced

wi thout -- | happened to be part of those debates at
the time, without getting into too nuch about that, but
it was really an attenpt at -- it was an attenpt, and |
think an honest attenpt, to provide nore information to
tribal gam ng comm ssions to resolve disputes. And
that's the context in which nost of the argunent or
debate within -- that | was part of, came up. But by
taking that view, you really broaden and give nore
significance to the entertaining display than it should
or ought to have. That so long as the outcone of the
bi ngo card and the bingo gane itself is available to
resol ve disputes, that's all that's really required.

M5. SHAPIRO And this was discussed at
painful length within the Tribal Gam ng Wrki ng G oup.
So that if there is a gam ng comm ssion that wants that
regul ation, they can ask for it. That was the other
focus of the Tribal Gam ng Working G oup, was to
separate out a requirenent that is appropriate to be
i nposed by the National |Indian Gam ng Comm ssion, and a
requi rement to neet the needs of the specific tribal
gam ng conm ssi on.

| mean, it would be delightful, if you were the

manuf acturer and you want to know that there's only one
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standard, that's great. But that's not the focus of
this. The focus of this is does the gam ng conm ssion
have the information that it needs. And the m ni num
internal controls are the information it needs. |If a
tribal gam ng comm ssion says well, we want to have the
past ten ganmes as shown in the entertaining display,
then it has the power to say to its vendor we want the
past ganes shown in the entertai nnent display and if
you won't produce it then we'll go to another vendor.
The tribe has the ability to get what it needs

in addition to the m ninum standards. And then it can
ask for it. And it should not be sonmething that is set
in stone by the National Commission in such a way as to
m sl ead the outside world into thinking that that is
part of the critical core of what a Class |l gane is.

MR BURRIS: Just alittle clarity on what
El i zabet h was sayi ng, too, about the --

VI CE- CHAI R COCHRAN:  First, would you.

MR BURRIS: I'msorry. Tracy Burris, the
Gam ng Comm ssioner of the Viejas Band of Kuneyaay
| ndi ans.

Trying to do a little bit nore clarity on the

di stinction between bingo and a slot machine. Bingo
does consi st of nunbers, but it has nunbers

specifically to a pattern. The letter X, the six-pack,
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ni ne- pack, four-pointers, postage stanp. That's what
Its distinction I"mtrying to get to. It isn't
necessarily trying to get to three cherries or whatever
variance into the slot world, if you wll. Even though
it is used for entertaining display to carry on from

t hat bingo pattern.

You can go across the hallway to Epic
Uni versity, if you want to know the bingo probability
on achieving the letter X, the probability has a range
of nunbers that have to be drawn. In other words, it
may be between 16 and 24 that you achieve that letter
X, as opposed to simlar on a slot machine, it has a
specific, because it's geared mathematically and
synbol i zed.

The difference is that bingo, as close to the
math science as it is, it can mss it by a variance of
nunbers. That's the reason why we say in our mn
ganmes, you know, 16 nunbers or |less, or a blackout, and
certain percentages are based on nunbers being hit.

But we know about probability of going back to our
patterns series going back. | nean, |like | said,

that's the distinction what nmakes it so nuch nore
difficult and it makes it distinguished from bingo
itself, not to the probability of the slot nachine

based on those mat henati cal coordi nates.
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So that's the inportant part to understand,
that it is about, it's about bingo gane and not hing
el se.

VI CE- CHAI R COCHRAN:  Thank you.

M5. HOVER: | think, you know -- just to
kind of back up a little, tal k about the working group
alittle bit. You know, the working group is very in
favor of good technical regulations. So don't, you
know, don't think that there's anything but a desire
for good technical regulations. They benefit us. They
benefit our industry in a nunber of ways.

And, you know, and | think that there were sone
things that were initially put in the Technica
St andar ds because, again, the NIGC is kind of wanting
to take care of us out here in Indian Country, and so
there were sone provisions witten in, you know, about,
you know, having our machines tested at the Underwiter
Laboratories and, you know, that kind of thing.

You know, well, one, the NIGC -- you know, the
authority for that, for issuing product standards, has
to be in your statute. If you're going to issue
product standards, you know, it needs -- you need to
have the statutory authority to do that. And nothing
I n | GRA suggests that the NIGC is going to be issuing

t hese kinds of product standards, you know.
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And, you know, to select a particular vendor,
you know, a particular place where the testing has to
take place, you know, that's probably sonething that,
you know, on hindsight, the NIGC did not want to do.
You know, Underwiter Laboratory standards are used by
all kinds of laboratories. 1It's not just the, you
know, Underwriters Laboratories that uses that. |
mean, the UL standards are virtually, what, universa
in the United States.

But the additional testing is, is basically
what we're tal king about. Sort of Iike yes, we believe
t hat our machi nes should not el ectrocute people. But
our machi nes have not el ectrocuted anybody. And we've
been operating themfor a long tinme. And that those
ki nds of product testing are covered by other federal
statutory regines that apply to manufacturers of
products, you know, that do have the authority, the
regul atory authority and the appropriate standards for
the testing of electronic or electrical, you know,
equi pment use in the United States.

So we think that the Underwiter Laboratory
stuff shoul d probably be del eted out of here. And if,
you know, if the NI GC says choose, you can
cross-reference to other statutory regines in your

preanble to explain what you're doing. But in |GRA
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that is not there, that authority is not there.

VI CE- CHAI R COCHRAN:  Thank you, Liz. Can
| ask a followup question that's sonewhat related to
that. | do believe | saw the recommendati on to renove
t he provisions regardi ng i ndependent | aboratory
testing. Do you want to -- can you wal k us through
what the thought process was there as well.

M5. HOMER: Well, we're not talking about
removi ng i ndependent | aboratory testing. The issue is
that basically when you read the existing regul ations,
It sounds as though the -- it makes it clear that
tribes can't have their -- can't be conducting testing
on their own, you know, on their own tribal casino's
equi prent .

And, you know, the question is the
appropri ateness of presumng that there could not be an
adequat e i ndependence by a tribally operated
| aboratory. Which we think is, you know, is an
| nappropriate, is an inappropriate conclusion.

But | think that in the end we all agreed on
the | anguage that was finally agreed to, is we'll take
out the -- we'll change the | anguage that nakes it
sound like a tribe can't have its own | aboratory, to,
you know, saying that it can't have its own | aboratory

but it will use an independent |aboratory for its own
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testing. You know.

So we think that we kind of struck a bal ance
there in the | anguage that was offered back to the
NIGC. We tried to bal ance those conpeting interests in
t hat i ndependence. And that was basically it.

M5. SHAPI RO (I naudible.)

M5. HOVER: Well, that kind of goes to the
| T standards. W're not on that subject matter right
now.

You'll notice that there has been quite a
reduction in the text of the IT standards. And at sone
point, | don't knowif this is the proper forumto talk
about that, but going back to the MCS, you know, that
is, that is a kind of an inportant issue in the MCS

VI CE- CHAI R COCHRAN: Ckay, can you hold up
for just one second and we'll nove into that.

Here's another question I'd like to throw out
again for anybody who has sonmething to offer. Do the
st andards have enough | anguage to address renpte access
t echnol ogi es? Anybody have a thought or?

M5. HOVER  Yeah, renote access is a MCS
issue. It should be addressed in the IT in the MCS
as opposed to the Technical Standards.

M5. ECHO HAWK: And this is a question

that cane up. We're doing a lot of Cass Il 101s at
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the agency level. And one of the issues that has cone
up is the location of the server. | don't knowif this

Is in the tech standards or in the MCS, but |ndian
gam ng nust occur on Indian |lands. And one of the
| ssues that was raised by our staff is that sonetines
servers are |located at the manufacturer's site, and
Vegas, and Hong Kong, wherever it is. And because
Class Il is a server-based technology, is there or
shoul d there be a requirenent that that server be on
I ndi an | ands, whether it be, you know, sone gane that's
operated at Chi ckasaw but the server is |ocated at
Sem nol e, whatever it is, how do we nake sure that
that -- because if you focus on the system making sure
that the systemitself, or the ganme actually, all that
stuff actually happens is | ocated on Indian | ands.

M5. HOVER: If you strictly applied that,
Lael, we couldn't have progressive ganes, which have
| ong been authorized. | think it's the gam ng activity
has to occur on Indian |and. But we have the ability
under IGRA, and it's clear inthe, it's clear in the
| egi slative intent of IGRA, that we can use these
nodern forns of ganming, you know, and use tel ephone and
communi cation lines, all of those things are
specifically. If you took that theory to its nth

degree, it would -- that's never been the NIGC s
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position, you know.

| nmean, yes, it is true that, you know, that
there's conputer equipnment that are linked to, you
know, off-site locations. But it's within -- what is
it, Judy knows all the technobabble for this, the etho
-- ethernet.

M5. SHAPI RO. Pardon me while | babble.
So the relevant question is, you' ve got a |ot of
technol ogy. That neans there are a | ot of servers.
Servers just nmean you're sending information out over
the ethernet, as they say, over wires, over air,
what ever it is.

The question that you need to be concerned with
for the purpose of Indian gam ng is whether the -- was
whet her the gane-determ ni ng events are happeni ng at
the reservation. The ganme-determ ning events are the
ball drop, the card distribution. And that's the basic
part. That's the basic part.

| nmean, you can have sonebody el se assess
whet her -- soneone el se assess whether there's been a
mat ch. But the random events, which is the draw ng of
ball s or other objects, you know, with nunbers or other
designations, all of that stuff, that has to happen on
the res. The sanme thing for the distribution of the

cards. That happens on the res. The player has to
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play on the res. O on one res. You can link them
together. W had that before IGRA.  You can |ink
together players at different |ocations and they can be
doing it sonepl ace where the server isn't, so long as
the server that nmakes all these happens, that

determ nes what the outcone is going to be, is on the
reservation.

Now, you can have | ots of conputers el sewhere
that are not on Indian |land that are doing things |ike
accounting, that are tracking things, that are
tracking -- you know, that are nanagi ng and
comuni cating. But the outcone determ nation happens
on I ndian | ands.

UNI DENTI FI ED SPEAKER:  You scared us on
t hat one.

M5. ECHO HAWK: Well, as issues conme up
you know, | think we need to be able to have this
di al ogue. And because, you know, it is sonething that
was -- we've tal ked about internally, and it's -- you
know, we're still wapping our brains around
t echnol ogy.

M5. SHAPIROC | don't know all of the
manuf acturers and how they do this. But the ones that
I"'mfamliar with, their game-determ ning servers are

on tribal | and.

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

NIGC HEARING MY STIC LAKE CASINO and RESORT - June 8, 2011

Page 123

MR. LOVBARDO. Let nme -- this is Charlie
Lonbardo. Let nme just add that there are masters and
there's slaves. And nost of the master conputers are
really just storing information. And they may be
storing information frommny sites. And that could be
sonmething that -- that probably is sonething that is
mai nt ai ned at the manufacturer's |evel.

And what Judy says is absolutely correct.
Wherever the gane outcone cones fromis | ocated on
tribal land. And those are, those are oftentines just
| i nks.

VI CE- CHAI R COCHRAN: | think we've covered
what we needed to cover. And you offered up a | ot of
di scussion on those, so | appreciate that.

What el se should we bring to the table on the
tech standards?

MR. LOVMBARDO  Charlie Lonbardo. Again, |
think that if we | ook at where the tech standards
started when we initially started this process, I'ma
part of the Tribal Wrking Goup now for about, oh,
think I actually go back to being appointed to the
original one back in 2004, by Chairman Hogen.

But anyways, if we |look at -- and you nentioned
earlier the technical standards or the technol ogy,

gam ng technol ogy is advancing quickly. And nost of
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what was done in this |last working group was really to
bring the Technical Standards and the MCS up to where
we are today technology-wise. And | think that that's
i mportant. And we not maintain -- be maintained as
di nosaurs, but cone forward to where we are today.

M5. SHAPI RO Judy Shapiro again. Wat
Charlie remnds ne, is that in 2004, the battle over
Techni cal Standards was the battle to keep O ass |
Class Il, fromour perspective, fromthe perspective of
the tribes who were operating Class Il. That the prior
Conmmi ssi on was proposi ng technical standards which
woul d have either regul ated sl ot nachi nes, which was

| nappropriate, or would have essentially regul ated

Class Il out of existence, i.e., by nmaking demands t hat
were not visible to dass IlI. O would have
reclassified Class Il as an inpossibly small category.

We don't think that's what you want to do. But
let's put on the record that we really don't want you
to do that. Don't go backwards.

You know, we've been assum ng that we're at
| east not going to be worse on tech standards as
presently pronul gated. But rather than have a gap in
the record, we don't want the tech standards to do
anyt hi ng but technical standards. W don't want them

to attenpt to classify, we don't want themto attenpt
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to abolish Cass Il. W want themto be adequate to
make sure that there is technical integrity to the
systens that are in place. But not interfere with the
ability to place systens, if you follow ne.

VI CE- CHAI R COCHRAN:  Thank you, Judy.
Lael raises a good point. Do you think that the
standards that have been proposed of fer enough room for
the market to grow, the industry to growin this area?
Do you feel confortable? Because the technology is
changi ng. Sonetines not always to the benefit of the
i ndustry, but it changes nonethel ess. Do you feel
confortabl e or confident that what you propose wll
al l ow room for growth?

M5. SHAPIRGC | think we do. | think, I
t hi nk we had enough input frompeople with a ot nore
technol ogy than the | awers sitting in front of you.

We don't propose to have that.

I nvariably there will be new technol ogy five or
ten years down. And invariably you'll hear oh, wait,
wait, wait, we can't do that. At that point we'll have

to have further discussions. And you may want to be
t hi nki ng about amending by bulletin rather than a whol e
new promul gati on of regulations. You nmay want to be
thinking in terns of regulating by variance. That's

what happens in other technol ogi cal areas.
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You know, | know fol ks who have worked in the
area of new technology that is not Indian gam ng. And
i n that context, the reqgulatory agencies are al ways
caught with regulations that are out of date by the
newest mcrochip. And rather than pronul gate the
regul ati ons every six nonths, the agencies have to be
receptive to argunments for why this perhaps
nonconpliant device in fact neets all the goals of the
existing regul ation and therefore it is appropriate.

And so if you keep in mind a waiver or bulletin
or whatever is necessary for what we can't anticipate
by new t echnol ogy, then we're fine.

M5. HOMER. Didn't see any fistfights on
the subject matter. | can't say that was necessarily
true the first tinme the working group got together to
do tech standards. But in this last group, | think
peopl e have been pretty agreeable.

M5. SHAPI RO  Yeah, there was an effort to
bring in the non-mai nstream fornms of technol ogi cal
bi ngo. Wiich is to take the people who are working on
handhel ds, to take the people who are thinking about
what they might do with globals, to have all of that
present in the room so that in the MCS and in the
Tech Standards, you'll see sone changes which seem

awkward, but are intended to make room for technol ogy
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that m ght be comng in down the road.

M5. ECHO HAWK: So devil's advocate here.
We publish the -- we put out a Notice of Proposed
Rul emaki ng that includes all the changes that have been
made to the Technical Standards as presented by the
Tribal Gam ng Working Group. Wat sort of conments are
we going to hear to the best of -- |ike hypothesis. |
mean, we have, you know -- well, from whonever. |
guess, you know, when it cones to grandfathering issue,
when it cones to the odds, when it cones to the
refl exi ve software or the variances, does the variance
section, is it adequate, | nean does it give enough
time frames for everybody invol ved.

When it conmes to the changes that were nmade to
the security, like the storage devices, all the things,
all the changes that have been nmade to the tech
standards, which, you know, we've gone through and
truly are -- certainly are not as sort of overwhel m ng
as the MCS changes. But if we were to put themout in
t he proposed rul enaki ng, you know, what are the
argunents that are going to be nmade, what are the
comrents that are going to be nmade, pros and con?

MS. HOVER: Well, kind of at the risk of
second- guessi ng, you know, we have really tried to be

conprehensi ve and i nclude both the, you know,
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regul atory and the, you know, and the manufacturers in
this process. And there was a | ot of consensus in the
group. Now, our group is about 400 people, nore or

| ess. And, you know, it's rare to get, you know,
basically a consensus in 400 people. But | don't --
none of this, the issues that we went over, you talked
about the reflexive technology. W did a revision to
that. But we did that revision because there had been
sone litigation -- or was it litigated? There was sone
kind of big scandal, and so we added the | anguage t hat
would put a fix into the harmthat was identified with
respect to the reflexive technol ogy.

So we were actually intending to kind of beef
that up, you know, by nmaking it really clear that you
can't, you know, that you can't have reflexive
technol ogy that would take away a wn from a pl ayer
that they were otherwise entitled to for sone random
reason. So we had put that specific |anguage in there.
| think that that is good | anguage.

Sonebody, you know, sonebody who doesn't
understand refl exive technology or has a different
opinion of it may say sonething about that, | don't
know.

But | think that, you know, our proposals are

fairly contained to the issues that the working group
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rai sed the | ast go-around, you know, and were basically
I gnor ed.

So I, you know, I don't know -- and speaki ng
specifically and solely to the Technical Standards, |
don't anticipate, you know, a |lot of pushback on
everything. | think that there nay be sone tweaks here
and there. | don't see a big major issue there.

Wth respect to the MCS, | don't know. You
know, that m ght be different. Because the M CS appear
differently, you know, on the TGAG s draft. And we've
definitely tried to bulletize it, make it easier to
read. You know, we tried to clarify it. W've, you
know, cut some things back. And in others where the
Nl GC has adopted i ndustry standards, we, you know,
we've deleted a | ot of |anguage, but only because
you' ve adopted industry standards that are in vol unes
this big (indicating). So putting two or three
provisions in the MCS out of the industry standards
just seened, you know, why do that, why just pick out
two or three things. | mean, you' ve adopted the Al CPA
standards, they're this big. So, you know, a |ot of
t hat | anguage is, you know, superfluous. So that's ny
take on it.

| don't know, Judy, you m ght have sonet hing.

M5. SHAPIRO Well, construing the devil's
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advocate question nore broadly. That, you know,

Eli zabeth is talking to what kind of pushback are you
going to get fromthe working group. And, you know,
you mght get a little. Because we all have different
m nds. W had 400 people, there are plenty of other
peopl e out there. Sone of themare tribal, sone of
themare not tribal. Sonme of them are enem es of
tribal issues. And you may find people who are going
to say this is scandal ous here, deregulating -- we're
trying to echo that, you're deregulating an industry.

And the answer to that is to draw attention to
what were the flaws in the previously pronmul gated. And
| think that we've tried to lay out those flaws as we
understand them That sonme of them were interference
with tribal prerogatives, sone of themare just
arbitrary and capricious and unrelated to the subject
matter. Sone of them were sideways attenpts to
infringe an industry that bore no relation to the
Commi ssion's authority or the statute it's purported to
I mpl enent .

There are always going to be people who are
going to take shots at sonething which are perceived to
be overly favoring tribal gam ng and deregul ati ng
tribal gam ng.

It's your authority to regulate tribal gam ng,
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but not to do so at the expense of the tribes as
primary regulators. And not to do so in excess of your
statutory authority.

So that while you have to make sure that things
are fair and safe and all of the integrity issues are
satisfied, it's only to the extent that you rather than
tribes do that. You have an oversight authority on
that, but not the entire authority. And you do not
have authority to do cosnetic things, what are
basically cosnetic things that nmake people feel better
about tribal gam ng but are not really core issues.

And that's what we're tal king about in terns of
entertaining display and what has to be shown when.
That's not critical. That's not your job. The issue
of odds. That doesn't inprove, it only goes sideways.
It only makes things nore difficult and nore
conpl i cat ed.

| think it's our intention to say Cass Il
gam ng and bingo generally have the follow ng three
criteria. That's what the statute says, that's what
the courts say. There are Technical Standards which
are different which make sure that you are delivering a
game which follows those criteria. But anything el se
I's surplus, and what you're going to do is you're going

to cut away the surplus and | eave the Cass I

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

NIGC HEARING MY STIC LAKE CASINO and RESORT - June 8, 2011

Page 132

regul ation in place.

And | think, again, if you want to preenpt sone
of those negative coments, you should be saying that.
If you were to adopt in whole cloth, and | can't
| magi ne you're going to take every word as gospel, but
if you were going to take the structure of our
suggestions and adopt themin principle, then obviously
you're going to have to do that with a | ong preanble
and explain why. So that you're not saying well, you
know, we canme to the tribes, but we understand that
there were flaws to be fixed and we undertake to fix
themfor the follow ng reasons. And that will have a
lot to do with the kinds of comments you get.

VI CE- CHAI R COCHRAN:  Thank you, Judy. Al
right. Well, thank you, that's an excell ent
di scussion. And we appreciate the positions that have
been put forth. So let's go to MCS.

M5. SHAPIRO. We're not done.

M5. HOVER: (Going to the MCS now. Ckay.
Al right, that's where | wanted to go.

VI CE-CHAIR COCHRAN:  All right, MCS it
is. The final cherry on the ice cream sundae that |
had for |unch today.

Part 547 -- 543, sorry. |'mlooking at the

wrong sheet. Get the right piece of paper in front of
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me.
M5. ECHO HAWK: So obviously MCS is one
of the big issues. |I'msurprised -- you know, | guess

|"msort of positively surprised by the |ack of, you
know, there's not too nuch discussion on the tech
standards, so that's, you know, an interesting
observation | guess.

But when it comes to the MCS, we know t hat
there are -- well, currently we're | ooking at sort of
three different sets of MCS. W have the current
regul ations. And their inplenentation has obviously
been postponed until October of this year.

We have the drafts of the Cdass IIl MCS -- |
nean the Cass Il MCS -- slip, Tass Il MCS, that are
also on the Wb site that were being drafted up unti
about May or June of |ast year.

We al so had the draft that's been proposed by
the Tribal Gam ng Working G oup.

Al'l three of those drafts contain simlar
subject matter, different nmaybe approaches in how to
resol ve that.

| think as we nove forward we need to sort of
set the stage on how we're going to, how we're going to
address this. | would be interested in hearing froma

very 30, 000-1| evel -foot perspective where tribes think
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those drafts are separately; how any given draft m ght,
you know, have a better resolution than another; why,
and maybe fromthe Tribal Gam ng Wrking G oup's
perspective, why the draft that was submtted to the

Nl GC | ooks the way that it does; what the pros and cons
are.

| think if we start fromthe, start fromthe
30, 000-1| evel -foot, because it is a lot, and we work our
way down, that m ght hel p us maneuver through all this
mat eri al .

W have a lot of tine. W have a nunber of
consultations to do this in. And | think that the
Commi ssion has indicated they're going to be very
fl exi ble on how we work this.

I f you have suggestions on how we handl e the
nmeetings when it cones to dealing with this specific
subject matter, because it is so volum nous and covers
so many issues, do we break up, do we allow -- | nean,
we can do this any way. And we have tine to do it.

But | think we need to think about that at the

begi nning i nstead of sort of m sh-mash our way through
it and maybe m ss inportant sections, even if it's just
wor ki ng through it nethodically.

So if we can kind of get that stuff out and on

the table and on the record so that we can figure out a
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way to drill down so that these neetings are productive
and that we're not sort of going back and forth and not
| ooki ng at this, you know, sort of nore nethodically.

Because this is essentially drafting. And we
need to figure out howto do that. | know the Triba
Gam ng Working Group has |'msure figured out how to do
that within their group. And we're going to have to
figure out how to do that in these neetings, too.

So any thoughts on any of those issues froma
very general perspective | think is going to help us
get started, which this is the kickoff session.

M5. HOVER. Well, either just speaking
fromthe TOGAG perspective, you know -- and actually
goi ng back further. You know, the problem always wth
Part 542, which is basically the kind of progenitor of
Part 543, is that, you know, it's basically the Nevada
Gam ng Control Board's regul ations for state-operated
gamng. And it doesn't really fit our structure where
you have a federal agency, then you have triba
regul atory agencies, and then you have the casino with
its systemand internal controls.

So fromthe very get-go, it's not a perfect
match. And |'ve spent a large part of ny career over
the last ten years of going in and fixing | egal

structures that are not a match to the institutions
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trying to enploy them

And | think that that's where we start with the
MCS. It doesn't fit our institution, our |egal
I nfrastructure, our institutional franmework.

Now havi ng said that, we nonethel ess didn't
t hrow away, you know, the history and the, and the
utility of looking at a regulatory framework that's
been in place for a long term

And so where our group started was wth the
federal respond, a federal draft of the |ast working
group's product, you know, and what the federal
proposal was. And so we started with that and a
conpari son docunent with the existing Part 542. So we
had these, like this big spreadsheet that had all of
these different iterations of the MCS, including the
| at est proposal for revision, and we started there,
with that | atest proposal for revision.

And it made a lot of -- you know, | think the
nost obvious differences are going to be the bulletized
structures. | nean, reading -- | don't know, |'ve been
reading the MCS for so many years now and you j ust
kind of can't even bear it. You know, you read it and
you go, what does this nean? You know, in the real
wor | d, what does this | anguage nean? And, you know,

even though | was part of the NIGC that, you know,
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adopted the first revision of the MCS, and |'ve been
reading the M CS since then, there were provisions |
would read and | would go, | don't know what this
means, | better call Joe. It was just -- you know, we
have the nost user-unfriendly regulation in the world
in those MCS.

Vell, you're not going to find that anynore in
the TGAG working group. These are going to be easy to
wrap your arns around. W could argue until the cows
come honme whet her they shoul d be nore conprehensive or
| ess conprehensive, you know, but nothing has been
omtted, you know. It's just a lot of additional --
you know, we've just synthesized it and gotten it down
to bullets that are easy-to-foll ow | anguage.

Then the other thing we did, this is again at
that 30,000-foot altitude, is everything was in the
bi ngo section. You know, IT was in the bingo section,
| nmean, everything was in the bingo section. Well, we
pul l ed a bunch of that stuff out of the bingo section
and gave it its own section. You know, so that you
could find it.

You know, one of the things with the M CS was
that they were never drafted for people that actually
have to use the regulations. You know, they're very

unfriendly in that regard. And you have to search and
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search to find sonething.
Well, you're not going to see that problem

anynore. You know, you've got new headings, it's going

to be easy to find with that provision. If I'mthe
head of surveillance, | can take ny little piece out
and it will live independently. You know. So | don't

have to go searching through this docunent to find ny
little, ny little piece of it, and | can work with it
as a technical person. So that's another big change.

But, sensitive to this concept that we've been
tal ki ng about earlier, that the people that are naybe
unfriendly to the Indian gamng world or still think
that we're all a bunch of poor dunb |Indians out here
that don't know what we're doing, you know, that that
crowd exists. And so we thought well, let's suppl enent
that wwth really good gui dance.

So instead of just having -- you know, we make
the Mninmum Internal Control Standards the m ni num
standards, but then we enbellish that with a set of
I ndustry standards or industry guidance that's going to
give that |level of detail that, you know, that sonme nay
wi sh or sone may desire, but that's not in the federal
regulation, that's in the federal guidance docunents.

And t hese docunents can be highly, highly

detailed. | nean, we can draft conplete, you know --
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you know, conplete sets of regulations that can easily
and readily be adopted by a tribal governnent if they

wanted to, if they were so inclined, that will neet or
exceed what the federal mnimumis. And that includes
checklists, audit checklists that can, you know, that

can be appli ed.

Now we, you know, we haven't finished that
process. We're, right noww're trying to draft these
gui dance docunents and naeke those so that those would
al so be available to the NI GC when we, you know, when
we subm tted our original work product.

But, you know, you guys had a schedule. And we
wanted to get it to you before this neeting so that you
all could take a look at it. So you haven't seen that
piece. But you will see that piece. And we're hoping
to finish that up this sumer, along with all the
checkl i sts.

So you wll actually have a better package than
the NI GC has ever had. And you will have gui dance
docunents that are created by subject matter experts in
t hese various, you know, in these various areas. And
you' Il have a regulation that you can wite in the
preanble, "This is how Indian gam ng | aw works." You
know, that we're not just borrowing froma state

regul atory structure, but we're actually building a
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systemthe way it's supposed to be interpreted and the
way that |ndian gam ng was, you know, originally
I nt ended by the Congress.

And we think that that is a very inportant step
forward, you know, in making our regulatory system
work. Which is really in the end what we all want,
both the NIGC and tribes. And so we're not always
| i ke, you know, poundi ng our heads agai nst each ot her,
but really have a requlatory structure that works
together with our tribal regulatory agencies, our
federal reqgulatory agencies, and our operators. And,
of course, our boards and those kinds of things.

VI CE- CHAI R COCHRAN:  Thank you, Liz, that
hel ps explain a lot. W were curious, you know, where
you all started so we'd know how to approach it and
analyze it as well.

MR. DANFORTH: | have a comment that |'d
like to add at this point. Jerry Danforth.

And nmy comments are nore about the process as
opposed to the content. And | think that -- | observed
the TGAMG s work froma distance. | participated on
occasion with them But | think that the work product
is really an enornous task that they undertook with a
| ot of vigor fromtinme to tine. But now in taking that

product or another draft back to a tribal council, I'm
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just recalling ny experience as a chairman of the tribe
and how do we deal with that, how do |I get ny comments
of our tribe on the records of the N GC.

And quite honestly, | guess | would say that |
really don't expect that a tribal council itself,
because of all the things that they do, have to do, are
going to actually break those docunents out and go
through it line by line, such as the work that the TGAG
di d.

M5. HOMER: Well, that's because they're
not crazy, |like we were.

MR. DANFORTH: But | woul d expect that our
gam ng regulators do that very thing. And | noticed
this nmorning that we had a very good show ng of
regulators in the roomfor this session. And | would
defer or appeal to the regulators. Because we have
regi onal regul ators associ ations across the country.
And within each state also. And | would encourage the
regul ators to really grab ahold of one of these drafts
and just start working your way through it and really
come up with -- pick it apart, pick apart the things
that you see that work and those things that you think
won't work, and get those, as the working group did,
they prepared a transmttal letter, which is really |

t hought an excellent witten docunent that covered al
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of the neat within the content of that work.

And | go back to what | did, if our Gam ng
Commi ssi on of Oneida were to have gone through the
docunent and provided a transmttal letter or executive
overvi ew of that docunent, our council would take that
and go through it. And they would, they' d get briefed
on it, you know, the strong points, the weak points,
the desirable points and the undesirable points. And
wth that, we can nmake sone solid, well-founded
reconmendations to the federal agency to help get these
docunments acted, in force.

So I guess | would just ask for those nenbers
present on the tribal regulators forunms and the
regi onal representatives and those who have an
I nfl uence over reaching out to those regi onal groups
and say hey, we need your help. Because | really think
that we're off to a great start with this enornous
t ask.

M5. MORAGO  Sheila Mdrago. |'mjust
speaking for nmyself right now Based on the fact that
we' ve done this in Arizona quite a few tines.

And what | would add to Chairman Danforth's
comrents is that it would al so be applicable to do that
very sane thing wwth the operators boards, |arge and

smal | . Because regul ation wi thout the operators being
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able to do themin a tinely fashion in their current
wor ki ng environnent, they won't do. And so unless

t hose operators get a chance to sit there and go

t hrough those every single tine breaking down to see
how those fit into their normal course of a daily work
day, you know, and nake comments on that part, that's
where we seemto be able to pull those two -- you know,
t he heal thy environnent between regul atory and
operations, they can do that and cone up with sone
good, solid -- they've done a lot of work on this. And
havi ng a huge docunent |ike that, having operators that
can't do it for whatever reason, they just won't.

So you want to nmake sure that you bal ance those
two entities of the operations and the regul atory
structures so that you cone out with a docunent that's
doabl e and can pass the snell test when it cones to
regul atory requirenents.

MR HARRIS: M nane is Ron Harris, |'m
the chief executive officer of the Mam Tribe of
Okl ahoma Busi ness Devel opnent Authority. W say NMBDA
for short, that's a big nouthful.

You asked a very good question. Wich is, how
shoul d the governnent | ook at review ng these
regul ations. | think a good exanple was back in 2007,

when the NIGC at that tinme had gone through a reviewto
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a certain level, and they were -- they had their |ist
of questions. And basically reached out to the
i ndustry and said -- basically said | ook, here's our |
think it was 16 points they had, so we can narrow this
down to 16 issues that we have. And they reached out
and said bring your subject matter experts and we'l]l
bring our subject natter experts. And we sat down in a
room and we went through every one of those points.

Now, certainly the point was nade right out of
the box by the Comm ssion at that tinme, whichis, this
isn't a denocracy, we have the final vote. But it was
a very good exchange. So it would be, just Iike we
have done with the TGAG group, we tried to schedul e
this to say this is what we're going to cover, and we
broadcast it out; all tribes show up to | ook at this.

And we did reach out to not just the attorneys,
but on this, on this group, you had tribal regulators
certainly, manufacturers, gam ng |aboratories, and you
had operators. Pardon?

M5. HOVER  Accountants, auditors,
i nternal auditors.
MR HARRIS: Mnhmm So we had a very

wide mx. And certainly you bring up a great point,
Sheila, and that was where there was a | ot of vigorous

debate was between the tribal gam ng regul ators and the

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

NIGC HEARING MY STIC LAKE CASINO and RESORT - June 8, 2011

Page 145

operators. Right? You want us to do this, but this is
what it's going to cost. And we found that when we
wote the Technical Standards, the main focus was
flexibility, maxinmumflexibility, which basically
that's your interpretation what the |aw shoul d have
done, maximumflexibility on the Technical Standards.

The MCS were witten in ny opinion nore al ong
the lines of outcone-driven. Wich a lot of the states
are noving in that sane direction. Wat is it that
you're trying to protect? Wat is it that you need?
And then paper it in a way that is outcone-driven and
| eaving the maximum flexibility up to the person who's
got the primary regulatory authority, is the TGA,

t hrough their TICS or whatever the issue is. But
that's where the primary maximumflexibility is, is on
t hat back si de.

Now, when we go through these dialogues, it is
an iterative process. M. Echo-Hawk brought up a great
point. One that personally |I believe will probably
cause especially in the TGA to discuss, and that is,
what about that RNG It should be on Indian land. It
probably should be in the MCS. It probably should be.
It's not. | don't think it really occurred to any of
us.

But when we were -- if you'll renenber, too,

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

NIGC HEARING MY STIC LAKE CASINO and RESORT - June 8, 2011

Page 146

547 was certainly witten in vast majority by the

i ndustry. At that tinme the NIGC had no idea, no desire
to have a 543. It was the industry that cane forward
and said | ook, you've got to have a separate set of
MCS to properly inplenment these Technical Standards.

Again, | think the nmetaphor that's used a | ot
in our industry is the Technical Standards basically
can tell you howto build arifle. The MCStell you
how to use it; as a club or as a guide. Al the little
nuances in between.

So that kind of dialogue, when you hear
sonmething like this, the industry really has to get
back together. And we found nost effective when we
were doing the 543 with the governnment was to | ook at
Joe Smth and say what is it that you're trying to get
to? What do you want? And then we could basically
deliver it in a way that provided maximumflexibility
to both all the facets of the industry, regul atory
communi ty, operators, manufacturers, everybody. That's
where the maximumflexibility bit cane in.

But it was geared in that we had to understand
what the governnent's concerns were. W already knew
what the private industry's concerns were, because we
had so nmany needs.

But | woul d suggest breaking it down certainly
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I n sections, giving enough notice to where we can bring
I n subject matter experts fromall over the country,
fromall disciplines. Thank you.

VI CE- CHAI R COCHRAN:  Thank you.

M5. HOVER: Just to add a couple of things
to what Ron is saying. Now, | think the beauty of our
wor k product is, because we didn't just abandon the
M CS and start all over and do sonething conpletely
brand-new, is that | don't see that internal control
standards are necessarily -- you know, what's existing
today is necessarily going to have to change. | think
that, you know, that we've maintained the integrity of
the internal control standards such that, you know,
this is not going to be a major sea shift, you know, on
the ground. So that, you know, so that's one factor
that | think will -- people will appreciate, it's not
going to be a huge cost to do the revision that we're
pr oposi ng.

| think that the other thing about this
approach is that it's a way to solve sone of our
| ong-standi ng conflicts. Like, for exanple, take
pronotions. You know, | nmean the big fight, you know,
ever since the pronotions | anguage was going to be
added to the MCS is that the NI GC doesn't have

authority over non-ganbling activities. And if it's
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truly a pronotion, it's not a ganbling activity.
Ri ght? Now, does that nean you shouldn't have interna
control standards governing that at the tribal |evel?

Heck no, you need tribal internal contro
standards to govern your pronotions. The question is,
you know, that's not within the -- it's really whose
turf are these issues.

So now we go back to devel op the industry that
-- when we go back to, you know, to do the guidance
docunents, we don't have that fight anynore. You know.
And we can address things w thout necessarily getting
into a big fight over jurisdiction and authority and
t hose kinds of things. Wen you give guidance to the
i ndustry, here are sone things that you m ght want to
t hi nk about, you know, in devel oping your own internal
control standards.

So that is another beauty of the approach |
think that's been taken here, is that while it may
appear, you know, kind of shorter or nore succinct at
this level, now we can offer sonething that is broader
and nore in depth w thout having a huge fight all the
time, without it always being a conflict.

M5. SHAPIRO |I'mgoing to do a couple
cl eanup comments. Reinforcing what Elizabeth is

sayi ng.
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M5. HOMER: You're cleaning ne up?
M5. SHAPIRO No. Oh, |I'mcleaning him
up. Just wait. Wait.

You know, you commented on how nuch the M CS
| ooks different. It does |ook different. And what
Eli zabeth is pointing out -- I"mjust doing a fire |line
thing, is not that there's a revolutionary change in
how t hey woul d be i nplenented, but a revolutionary
change in how they're presented.

The intent | think of this revision, one of the
principle intents of this revision, was to nmake it nore
accessible to the tribal regulator. And to the
auditors and to everyone else. So that simlar itens
are grouped together rather than spread out.

| think the people who have been inpl enenting
the existing MCS are not going to find it difficult
once they track through the changes to do very nuch the
same sort of things they've been doing. Because these
M CS were developed in consultation with the people who
are inplenenting the old MCS. It would go through the
room "How do you do that? How do you handle this
problen? Well, we do this, we do that, we do this, we
do that." And then the idea was to say okay, so best
practices would be the follow ng. And how nuch of that

should be left to the discretion of the tribes, add on.
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But start fromthis level, this is what we're al ready
doi ng, we recommend others, and that may be in the
bul | eti ns or the gui dance nenos.

But the idea was not to do violence to the idea
of MnimumInternal Control Standards, but to make them
| ess violent in ternms of trying to inplenment them

And particularly to nake them accessible to

those tribes that may be just entering intoit. W had

a roonful of seasoned Class |l operators, regulators,
| abs and vendors. But there are still tribes that are
entering into Class Il. And the idea is to renove sone

of those barriers to entry to make it nore
user-friendly. So that's one thing.

And now ny thing for Ron, and he knows better
than this, when you --

MR. HARRI'S: You don't |ike ny jacket.

M5. SHAPIRO | love your jacket. It's
very famliar.

MR HARRIS: Wrn it too often.

M5. SHAPIRO He said that, you know, we
woul d do what's necessary. He said we know what the
governnent -- we know what -- we need to know what the
governnment wants. We know what private industry wants.

We're not tal king about private industry.

We're tal king about governnent. We're tal king about a
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different |evel of governnment. W nmay not know
entirely what the Federal Governnent, how it wants to
| npl enent these things. But we really know what triba
governments and their regulators and their staff want
to do. And we would |ike to nmake sure that we can
bring those two together.

M5. HOVER: And that was anot her issue
that you'll see different, is we make it really clear,
you know -- and we used to have argunents with the NI GC
about this, is you nake it clear that this is the
TGRA's authority. And that also hel ps take away fights
at the TGRA and operations level, too. You clarify
who's, you know, who's doi ng what.

So we see the structure like this (indicating).
There's the federal standard, then there's the triba
regul ations, their standards and their regul ations, and
then there is your systemof internal control, which is
-- SO you have an increasing, an increasingly nore
conpr ehensi ve set of docunents. You've got the Feds.
You' ve got broad tribal regulations. But the system of
internal controls at the tribal |evel is the handbook
or the manual process where every little thing, every
little thing is spec'd out how you do this, how you
cl ear your hand, all of those kinds of things is at

that | evel
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And | think that that is true to the Indian
Gam ng Reqgul atory Act in what was envisioned, you know,
in the Indian Gam ng Regul atory Act.

M5. LASH This is Robin Lash with the
Mam Tribe. | would just like to add on to sone of
these corments, looking at it from 30,000 feet, as you
say.

As Elizabeth spoke a few m nutes ago, you know,
we started with a huge docunent. W had two screens at
every neeting. W had a |egal-sized docunent that was
560 pages long. And that was the MCS. And that, you
know, with the colums of the current regulations, the
2010 regul ations, and then sone conmments that were nade
by former working groups.

And we went through everything sentence by
sentence. And any changes that we nade, we nade a
comrent on it. So we can answer today, even though we
went through so many pages and so nuch information, we
can tell you exactly why we nmade a change. And so have
confidence in that, if you see sonething that you're
concerned or you wonder why the change was made, we can
tell you that.

And | al so serve as the vice chairperson of the
kl ahoma Tri bal Gam ng Regul at ors Association. W have

31 nenber tribes. And |'ve sent this informati on out
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to the OTGRA nenbership. They've been review ng our
proposed revised regulations. And |I've received
i nformation frommany of the tribes supporting this.

W have a neeting tonorrow in Tulsa at the Hard
Rock Casino. And our group, as a group, are going to
be voting to submt to you a letter of support from
OTGRA, as well as the tribe sending letters of support
as well. So just to let you know fromthe peopl e that
|"ve spoken with in Cklahoma, 30 sone tribes, that
these are very well received. Thank you.

VI CE- CHAI R COCHRAN:  You know, a coupl e of
observations that | have to offer. One of the comments
that was nade had to do with being outcone-driven in
the MCS. And | think the Chairwoman has said -- well,
| know she's said, and | think the Comm ssion, we all
agree, that the MCS should be drafted in such a way
and we should know exactly what it is we're trying to
achieve, and draft the regulation around that desire.
If we can't justify it or can't explain it, then it
probably shouldn't be in that fornat.

So | suspect and have full confidence that
you' Il hear that consistently fromus throughout. And
that's going to be the lens we're | ooking at as well.

So the other thing is | also appreciate the

multiple levels of tribal input that's happening. And
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It gives nme personally, and |I'm sure that, again, that
the Comm ssion will have confidence that tribes have --
have had to participate, they're going to have their
associations. There's nmultiple points all the way up
until sitting with us, to have the input, to get the
perspectives. Because we understand conpl etely how
di verse they can be. And not every group is going to
represent. The Ckl ahoma | ndian Gam ng Associ ati on
Isn't going to represent a tribe's perspective out of
Ari zona.
So, you know, we get this. And we appreciate

t he anount of work and the avenues for tribal voices or
i nput to occur is happening on nultiple levels. Yes?

M5. SHAPIRO One thing, again follow ng
up with what Robin said. That we were working with
these interstitial coments throughout. W didn't burn
you with those. Wat we did burn you with was an
extensive transmttal neno that tried to encapsul ate
some of the choices that we nmade. And we hope that
that hel ps to explain sonme of the phil osophies that
were guiding it.

VICE-CHAIR COCHRAN: It will. | believe
it will. This whole process is, fromour perspective,
Is we attenpted to be transparent. W will continue to

be transparent, to get everything out to you to explain
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why we're asking questions, why the decisions that are
made are going to be nmade. W appreciate the sane
reciprocity in that respect by explaining to us how you
got where you're at. And | think that only enhances
val ue. So thank you.
M5. HOVER: Back to the one area |'ve been

nmeaning to get to, which is the IT, the IT piece of
the, of the MCS, of the Class Il MCS.

You know, what had been proposed by the prior
Conmmi ssion was a nuch broader |IT section that was going
to include Iike kiosks and back- of -t he-house systens
and this and that and the other. And, you know, you
will see that the group pretty nuch dropped that out
and said no, no, the gam ng systemitself is where, you
know, the line is drawn here.

Now | want to talk about that a little bit.
Because it's not that we don't think integrity in these
ot her systens is inportant. W do. But we also don't
want it to becone -- you know, once the Feds set a
standard and everyone has to do it, the cost of doing
all of these things goes up with it. You know The
cost of, you know, the |aboratory testing and all of
t hose ki nds of things.

We believe that -- that yes, integrity in all

of these systens is inportant, and that those kinds of
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standards, you know, should be adopted at the tribal
|l evel. But we will include those kinds of things in
t he gui dance docunents, as opposed to into the
mandat ory sections of the MCS. You know.

And we think that that -- you know, we just
want to explain that. Nobody is trying to get out of
having integrity in those things. But it is a -- there
Is a jurisdictional issue, there's an authority issue
on the part of the NIGC to be doi ng those kinds of
standards, which | don't think you have when it cones
to the Technical Standards for the gam ng systens. |
think that your authority over Class Il gam ng systens
I s probably uni npeachable. But | think that the
farther away you get fromthe ganm ng systemitself and
you get into the peripheral technol ogy, even though
there are risks involved with that technol ogy, we all
agree with that, we understand that, but | think that
those are the kinds of risks that we're going to have
to bear at the tribal, you know, at the tribal |evel,
and put our own tol erances on those kinds of things,
wi th hopefully good gui dance fromthe federal agency.

M5. LASH. And one other formatting
difference was the tiering. You know, there's a
repetitive tiering in A, B and C on those sane topics,

on A, Band C And what we did is we just addressed
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tiering in the topic itself. So for like for
surveil l ance, you know, we say well, it's like this for
tier C, you know, this for tier B, and this for tier A,
all in one section of surveillance, instead of having
surveillance in A, B and C separately.

M5. HOVER: Yeah, you know, when you
real |y thought about that, | nean, it was our position
that -- that put in that tiering structure into the,
into the MCS. And | don't think that we realized at
that tinme how redundant and how nmuch additional paper,
you know, it took for what basically anobunted to two
di fferences between, you know, tiers, you know, A B
and C. It was ridiculous really. | nean because the
only real differences were in the surveillance, you
know, in the surveillance section and in the card table
section. And that was basically it.

And so | think a | ot of paper is elimnated
because of what Robin just said. | nean, for no other
reason than you don't have all of that duplication of
| anguage, you know, in three different sections instead
of , you know, in kind of one section.

VI CE- CHAI R COCHRAN: One of the questions
Lael was asking has to do with the way we continue the
process. And | know the suggestion was nade to naybe

break it down in topical interviews or subject matter
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areas. Wuld it be useful and would it, of course, be
beneficial financially with your tinme and ot herw se for
us to do that, beginning with sonme of our

consultations. So that we're sitting here maybe havi ng
30, 000-foot | evel conversations with | eadership, but at
the same tinme bringing our experts with us to neet with
you at the sane tine. |'mthrow ng sonething out
process-w se, you know, just an idea. Wuld it be
cost-effective for you, beneficial? No? Should it be
done conpl etely separate?

M5. HOVER: | think that you're going to
find that the hard core group will, you know, kind of
show up wherever you say to show up and do whatever has
to be done to get frompoint Ato point B.

VI CE- CHAI R COCHRAN:  Sur e.

M5. HOMER: | gotta tell you that, you
know, to go through this line by Iine, even though it's
a shorter version, you know, it's a shorter docunent,
Isit's a big process. | nean, you know, getting
t hrough one section is, you know, no, you know, no easy
mat t er .

So I think that having some kind of -- | don't
know, you know, if you really need to establish another
advi sory commttee on the MCS and kind of use that as

a forum O we could do it in this particular kind of
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sessi on.

If you didn't want to do it in this particular
kind of forum you m ght want to call a special one,
you know, just for this subject matter and give it a
two and a half day, you know, tinme frane. Maybe a
couple or three of 'em you know. | nean, just
dependi ng on what your resources are, we could have one
on the east, you know, kind of sonething central or,
you know. What we used to do is we'd have three. W'd
have one for the West Coast, one for the central U S.,
and then have sonething in DC. So that, you know, to

try to cover everyone could get to one of those fairly

sinmply.

But, you know, it is quite a process to walk
all the way through it. It's still a pretty big
docunent .

VI CE-CHAIR COCHRAN: |I'm | ooking at the
task organi zer. She keeps us all on track. The
airlines had m spl aced her |uggage yesterday and if she
were to msplace anything that we -- | feel l|ike she
felt yesterday with the luggage. W really do rely on
her to keep us where we need to go, so | keep | ooking
at her.

M5. ECHO HAWK: |'mjust saying that

think the process question is really inportant. W' ve
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set aside a lot of tinme to cover this. And | think as
we go back today and we tal k about this tonorrow and
per haps for next week's neeting, we'll think about this
some nore and probably ask simlar questions in

M | waukee.

Because | think these first two neetings are
our prep work, laying the foundation for how we're
going to nove forward with these -- with this review
and | ooki ng at the revisions.

And then | think the work really is going to
start. And, you know, | know the Comm ssion has
dedi cated the resources, significant nunber of
resources, there's like 28 neetings include just this
| ssue.

And so think about how to put that together in
a way that, you know, maxim zes all the resources and
gets through the product, gets through the sections in
a way so at the end we've got sonething that everyone
can -- if they're not in love with, at |east they like
it or they can deal with it.

So | expect probably the next neeting we'll do
sone nore of this 30,000 |evel discussion, and then we
start to drill down.

| think the tech standards, seens |ike

everyone's got a pretty good -- at |east everyone here
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has got a pretty good handle on it. You know,
optimstically maybe that's sonething that won't
requi re 28 neetings.

M5. HOVER: | hope not.

M5. ECHO HAWK: Twenty-ei ght nore
neetings. | apol ogi ze.

So, you know, as you think about things, please
contact us, |let ne know what your thoughts are of the
process. If we start down the road and it's not
wor ki ng, you know, we can nmake this | ook however we
need it to look to get it done. | think that's the
i mportant thing. W' ve got, you know, a |ot of
flexibility, you know -- as nmuch flexibility as a
federal agency has to work with. And we've got tine
sort of, 28 neetings, so, yeah.

M5. HOMER: That was way nbre generous
t han what | was thi nking.

M5. ECHO HAWK: Wl |, you know, this has
been an issue for a long tinme, so hopefully we can get
it resolved. So if you have ideas, please |et us know.
| don't have any other.

VI CE- CHAI R COCHRAN:  Judy?

M5. SHAPIRO Yeah, | guess | do. To the
extent that we've submtted a proposal, and as |

under stand your sort of consultation structure,
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sonewhere in the process would be your making public
what you're thinking about. And if you can share that
Wi th us enough in advance of another consultation
session, we can probably get you nore neani ngf ul
comment s back.

| understand that it gets shared on the Wb
site. But if you can just pop sonebody an e-mail and
say look, it's out, it's out, we would be delighted to
be able to respond neaningfully and keep this
conversati on going.

M5. HOMER O even if, you know, | nean,
it's alot to ask sonebody to draft a regulation and to
get the NIGC -- the conm ssioners to approve and all of
that. But if we just get sone kind of feedback, you
know, what the concerns are, you know, these are our
areas of concern, you know, rather -- you know.

M5. SHAPIRO Yeah, if you tell us where
the hot button itens are and things that need sone
| earning. W want to have a good product. W want to
have one that you can live with, as not just one that
we can live wth.

VICE-CHAIR COCHRAN: As | said, | know
that we've broken it out and it's been sent out and
it's being analyzed. And | don't have a deadline

obviously that | could offer up of when we expect
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heari ng back. But | don't suspect that it's going to
be too | ong before we get that feedback in. And you're
absolutely right, we should have a better sense com ng
fromthe policy perspective to give you sone feedback.
Because we do want you to be able to respond. W do
want to give you tinme. | think that's nore than fair
for you to ask

M5. SHAPIRO |'m also m ndful of what
ei ther you or Lael said, that the old MCS are slated
to be operative as of October of this year. And that
woul d not be too soon.

VI CE- CHAI R COCHRAN:  No. So we're working
very diligently. W've only had the product now for
what, al nost three weeks now. So we're working very
hard to nmake -- to get through it, analyze it. Like |
said, | want to be thoughtful, | know the Chairwonman
wants to be thoughtful, Dan wants to be thoughtful as
well, in our analysis. Because whatever conmes out is
going to inmpact you when we're gone. And we're aware
of that eventually.

And no, | don't subscribe to the phil osophy
that a bad regulation is better than no regul ati ons.
That one took me by surprise. Anything else?

| think there was sone -- or was a gam ng

comm ssioner here from Shakopee? |'msorry, did we
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I ntroduce? Wre you here when we were doing
I ntroducti ons?

M5. PHERSON.  Mm hmm

VI CE- CHAI R COCHRAN:  Ah, okay. Well,
t hank you.

Just a reminder, the facility |licensing
comrents, the period closes on the 17th.

M5. HOMER: How strict are you on these
cl osing days, by the way? Are you like really strict
on these or?

M5. ECHO HAWK: Yeah, because, you know,
we've got -- we're in this giant machine right now, and
we're trying to, as we take the coments in, then we
send themto whoever is working on themat the staff
| evel , and then they put themtogether so that
hopefully -- the idea is that as we nove forward, we're
goi ng to have Notice of Proposed Rul enaki ng and Fi na
Rules. And that everything is going to keep noving.
And if we keep postponing, things don't nove. So |I'm
sort of the deadline police.

M5. HOVER: You know, |'ve got two clients
that are dealing with natural disasters right now. And
" mworking on the TGAG. And, you know, it is so hard
for us to, you know -- literally, though, natura

di sasters. |'m not exaggerati ng.
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M5. ECHO HAWK: Yeah. And we did have
that issue conme up during the fee -- around the tine
the fees were, the closing the tinme for -- nowthis is,
you know, and again, just renenber, this is just the
prelimnary draft.

M5. HOVER  Right.

M5. ECHO HAWK: There's also tinme to
comment during the Notice of Proposed Rul emaki ng. But
by the sanme token, we did -- | think it was we had
fl oods, and so we had, down in the south, and we had a
couple tribes say we're flooded out and we can't
comrent. And certainly we take that stuff into
consideration. And that e-mail box is always
avail able, but. And, you know, we're really, |I'm
trying very, very diligently to stick to our tine
frames because we are just trying to keep things noving
consistently so that there is work product being noved.
And new stuff is going to keep com ng out.

| know it's nore work, apologize. But if we're
going to get this done, we gotta stick to our tine
frames. Sorry. But if you have natural disasters and
t hings that are, then, you know, sure.

M5. HOVER: Because | can't get tribal
council resolutions, | nean they're just --

M5. SHAPI RO Sandbaggi ng.
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M5. HOMER: Yeah, they're literally
sandbaggi ng the school right now. W already
sandbagged the casino. Just kidding. |It's all being
done si nmul t aneously.

VI CE- CHAI R COCHRAN:  Well, Liz, certainly
comruni cate with Lael, even if you've got situations
| i ke that that we need to be aware of, so that she can
talk to you to try to figure out how we can make this
wor K.

And you're such an intelligent woman, | have no
doubt that if there's sonething truly pressing that you
need to get in there, although we're at the prelimnary
stage right now, then get our attention. You know, if
it's really just an issue you wanted to -- something to
support, then maybe it's okay to let the prelimnary
draft deadline go and then comrent |ater.

You know, we're not here to shut any tribe out
of a comrent based on things that are outside their
control. And so just talk with us.

M5. HOVER: Appreciate it. Thank you.

VI CE- CHAI R COCHRAN:  (To Lil Pherson) And
woul d you pl ease extend to the chairman, "Thank you for
such a wonderful facility." W really have enjoyed our
time here. This is the second tine we've been back.

And the facility is absolutely fantastic. So thank
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you.
M nneapolis. Going to Mnneapolis -- yeah, the
Conmmi ssion won't be in Mnneapolis, | understand.

We'll be in MIwaukee on the 21st and 22nd. So we're
going to be on the road quite a bit nore this nonth.

W are going to adjust the agendas. W put up
kind of a generic agenda for the consultations, we're
goi ng to adjust those, so keep an eye out for them so
that we get themin line with the nunber of topics that
we're dealing with

| know it's also been, in the past it's been
one comm ssioner that's conme out. Depending on
process-w se how we go, you nay start to see two of us
out there if we need to break things out.

We've tried to mnimze the expense to the
Comm ssion on flying a bunch of us out. But it may
becone necessary that you see one or nore of us. So
we'll look forward to being out.

Thank you for your tine. Thank you for being
here today and your comments.

Is there any other thing | need to close or are
we considered to be closed? Okay, safe travels going
home. And | appreciate it. Thank you.

(Hearing concluded at 3:16 p.m, June 8, 2011.)
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REPORTER S CERTI FI CATE

|, Mary P. Mtchell, a Registered Diplomte
Reporter, Certified Realtine Reporter, and Certified
Li veNote Reporter, do hereby certify that the foregoing
pages of typewitten material constitutes an accurate
ver bati m st enographic record taken by ne of the
Proceedi ngs of the National |ndian Gam ng Conmm ssi on on
the 8th day of June, 2011, at the tinmes and pl ace

speci fi ed.

DATED: June 16, 2011.

Mary P. Mtchell

Regi stered Di pl omat e Reporter
Certified Realtine Reporter
Certified LiveNote Reporter
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