United States Department of the Interior

' OFFICE OF THE SOLICITOR
. JUN 2 ¥ zon3
Memorandum :
Tos Regional Director, Midwest Regionel Office, Buyrnau af Indian Affairs
- . ) M . - f
From: Acting Associate Selicitar, Division of Indian Aﬁa&:ﬁb[ 6 &G‘c/z\
Subject: Indian Land Opjdant Marh-E-Be-Nash-She<Wish Bend of Potiawsatoin] Indiany
of Michigen . .
Snmraary.

You have rskad whether arty of the excepiians to the gengral prohibition on gaming on
lands acquired fn trust for en Indian tibe afiey Qctober 17, 1988, in thoindlen Gaming -
Regularory Apt would allow tha Match-E-Be-Nash-She-Wish Baud of Potraywztomi Indians of
MAchigen to sanduct ganing activitizs qu laud that the Tribe hag asked the Beoretary of the
Imexior to take into wust iv Wayland Toweship, Michigan.

We conclude that thie Seotctary of the Intedor hias legal authority to exardise discretion w
talre land into trost for the Tribe, and 12 proclaizn that land fo be the Tyibe's reservation. Ifthe
Secretary ckurcises that discretion, ‘we furthar conclude that tha Tribe can canduct gaming
activitics pn the land under thy “initial reservation exeeption” in Section 20 of the Indian Gaming
Regulatory Ast. The manmer tn which the Scoretary should excercise her discretion in this matter
}s beyond the proper scope of this opimian,

Backgrouud
Mateh-E-Be-

£

: The United States ottandod federal recoguition o the Match-E-Be-Nash-Sha-Wish Band
(Tribe) under the Departmeny. of the Inferior’s “Proceduzeg for BstabUshing Thet An Amierican .
‘Todian Group Exists As Ay Yndian Tribe.! The Department patilished the Notica of Final
- Detepminadon of the acdknowladgment in the Pederal Register on OatoberZ3, 19982

The fiyal detamination would hava became affective mipety dsys afier publication, bue
the city of Detrait objected 1o the ackpowledgment end requested that the Itterior Hoard of
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Indian Appeals (TBIA) reconsider the Department’s decision.? On May 21, 1599, the IBYTA
disnissed the city's request for reconsideration and refexed four isgues that IEIE: Bc?rd coneludsd
were outsido IBIA jutizdiction to the Secrotary as possible grounds for reconsideration. The four
jssues are nat relovant to the discusaion and conclusjons of this Memorandum. -

By lettor dated August 25, 1999, the Soliciior, on behalf of the Seartary, ﬁoﬁﬁed coimsal
for the city that the Secretary “[d]écided not to execise hig disaretion to direct addftianal review
by the Assistant Secrctary - Indian Affaivs (0. this instance.” . In the absence of further appeal, the

recagrition became effective on thet qste.
Ihe Trbe has asked the Secretary to teke specific lands into togs sod to proolaiin that Jand 1o be

-

& S resery
The Tribe does not have a reservation or other Jand in wust gtatuy. By yesolution dated

Fuly 31, 2001, the Tythe requested that the Seqretary take into trugt topo pazeels iotaling 165 nates
near the city of Dorr in Wayland Touwnshlp, Allegan Courmy, Michigad (Weyland Township
pareels), Tho rasolytion also requests that the Seczetary proclaim the Iand to be the Tribe'y
reservation. Both parccli ara to be used for gaming development. The Tribe properly filed a
land~ ifto-~trust applicarlon® with the Midwestzn Regional Office of tha Bureau of Indlas Afairs
(BIA) on Angust 8, 200]1. The agplicetion and Regianal Director’s xecommpendation will be :
reviewed by the Twin Cities Fiald Office ofthe Office of the Jalipitox. Tha Tyihe has not
submitted an application for a resarvatian proclamation, The Secretary has oot made a decision
on the lend ima toust applicagon,

The Tribe has long and sionificapt historical fiss to the proposed trust land

The Waylend Township partely ate focated in an aroa of Michigzm tg which the Tribe has
long historical ties.® The Trbe’s trngt application asd e Final Deteaminetion of
Adlmovdledgment indicatys that the Tribe has been ceatered around ths topm of Bradley in
Allegan County sinca the founding of the Griswald Mizgion, an effbrt of the Bpiscopal church 1o
Christianize the Indiens, in 1838. In 1820, the Txiba's ancestors canfimued to reside on the lands
ol the former Gtiswold Missian, which whas referyed to as an “Indian Colony™ iy the 1880 Fadearnl
cemsus of Allegan County. The Tribe's enrment headquarters 15 Jocazed ju Do, Michigen, which
lies less tham 10 miles from Bmdley in Allegsn, County.
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JIBTA. Case Nc, 99-34-A
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Discussian

: o authoritv o acquire the Towzship pamels ig trugt for the Tribe and ta
pmolanm the propey ip be thae Tribe’s reservation,

"Qongress has graated the Secrctary broad discretian to acquire Iamd into trust an behslfcf
Indian tribes in 25 U.8.C. 465, The statule stafes:

The Bacretary of the Interiox is hershy amhonzcd,inbis discretion, to acquire,
throngh puxchase, wlingmishwent, gift, exchange, or asgippment, sny interest in
fands .., fur the pixpese of praviding lands for fndians. -

Tite to any lands orrights acquized pursuant to section ... 465 ... of this tite shall
be taken ia the name of the United 8lates in trust for the Indian toibe

The Deptrimenc’s regulations in 25 CFR Part 151 that implement that gragt of suthority St‘al:'

Subject tp the provisions contained in the sty of Cangress which sutharize land
acquisitions, land msay be eoquited for & tribs in trust statis ... when the Secretary
determimes that flie acquisidon of the $and is necessary to farilitate hibal sclf—
determingtion, economic development, or Indian honsing, ¢

The Tribe’s resolution and trist dpplicatdon cxplain in grear dewd] that the Wayiand
Townahip parcels sre reqiired to improve the economie vrm]l-q‘bcm‘, g of the Txibe and 1o yrowds
sreater self-determinaton and self-sufficiency. The lepd is slaled for development of 2 gaming
_ facility, a vsc that is consistent with the regolatory requirements that property acquired 1o trast

suppowt aconamic developmcat. The Txibe also notes that trust statns will snhauce the proposed
accnormc development activities pn tha parcels by: aeeelerating depreciation on federal incogne
taxes,”providing a federzl income tax credit for wages and health insurance pm.d by an employer
to a member of an Indfan Triba,! and maldng certain wpes of buslness emerprises on the land
oligible for Yodian Business Developinent Program Grants.” ‘Each of these advantages acoucs ta
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the T:a'k)s 44 g Tesult of Tribel economic development on trust land. Therstore, bcca:mm the
Tribe’s plan for the Weyland Township pareels may mprove the ecanoinio well-being of the
“Mateh-E-Bo-Nosh-She-Wish, the Jecretaty may acquirc the property in trust for the Tribe

. Cougress was equally genegous inits prapt of atfthority ts the Secretary to proclaim land
acquired in trast 1o be a ey ceseavation. Ugder 25 U.S.C. 467, ... [{Jho Beorctary of the
Trterior is barchy awtherized to proclaim naw Indien resepvations pustant to any authonty
conferred by sections ., 465 ... of this title .7 .

. The only rclevant statutory hxpitation on the Secretary’s anfhordty to proclaim a
reservefion is that she first take thae land into wust. Whila there ar= e regulations implementing
25 17.9.C. 467, the BIA has cétablished intemnal guideliuds for reviewiag proolemation requests,'”
Under the BIA guidalines, an application for 8 reservation proclamation should include much of
the same Information regurcd by 25 CR.R.Part'15], jucluding a justification of ths need for
gesexyation smtus, the proposed nse of the land, notice to local jurisdictions, end compliapce with
NEPA. Reglonel Directors xeview and tneke tecormnendations an zeservation proclamnztion
raquests 10 the Dircctor of the Office of Trust Responsiuility, The Asyistapnt Sccretary - Indiag
Affairs (AS-TA) males the final decision ta proclaim land an Indian resexvation.

The BlA, policy contemnplatos 2 sepaate application for & reasrvation proclamation. Agof
the dat= of this bfemorandum, the ribe has not submitted an application for B reservation
proclamadyen. The Twin Cities Field Offior of the Offics of the Solicitor ia working with the
Midwestern Regionnl Office of the BIA b determming the Tribe's atoniions with regatd to this
application. Hovlever, shoyld the Tribe submit the zeservation application, the Secretary has
amyle logel axrchority Yo proclaim the Wayland Township patcels to be reservation Iand,

If proclaimed to be the s 1 jon. the Wayland Towns reels v be used for
gamiog under the inital res&rvation evepption of Section 20 ofthe Tndizn Gaming Regulatory
‘E&! 2 - .

Tho Indien Gaming Pegulatory Act!! (IGRA) probibtyts gaming on properties fuken fnta
trust for & wahe after October 17, 1988 The statare pravides many exceptions to this gaaeral
prohibition; televant here is the provision that allows 1ribes to ronduct gaming activitis on wust
Yand zequired after October 17, 1988, if the lands are taken Info trust as pex of the “imitial -

1’Tho BIA is dmRing regnlations to govern the review and appravel of tribal requests for
Teservation proclamations.

135 11.§.C. 2701, =f sag.
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rescrvdtion of an Indian tribe acknowledged by the Secyutary tnder the Frderal acknowledgment
pIOCES-'i . ; . )

If the Secretery acts o iska the Waylnd County pazeels im0 trust and ta praclaing ther
to bt tho THiba’s reservation, fhe tibe’s lamd wotild be oligible for devdlopment of Class I or
Class M1 gaming uuder the initial teservation exception of the IGRA because the land would be
the Txibe*s first reservetion land. '
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