
SETTLEMENT AGREEMENT 

This Settlement Agreement ("Agreement") is entered into by and between the Chairman 
of the National Indian Gaming Commission ("NIGC Chairman'"); and the Nisqually 
Indian Tribe, a federally -recognized Indian tribe ('LNisqually Tribe" or "Tribe"). This 
Agreement resolvcs a11 of the issues identified in a warning notice dated May 1,2007, 
from the NIGC Region I Director to the NisquaIIy Tribe (Bxh. A). 

RECITALS 

1. The Nisqually Tribe owns and operates a gaming facility known as the Rcd Wind 
Casino ("'the Casino") in the State of Washington. 

2. In a warning notice dated May 1,2007 (Exh. A), the NIGC Region I Director 
identified three issues of concern: 

A. The first issue concerned the degree of control over the Casino being 
exercised by the Nisquall y Tribal Council and individual members thereof, 
together with the fact that the Tribe did not license its Tribal Council 
members as primary management officials pursuant to the Indian Gaming 
Regulatory Aci ( " I G W )  and NIGC regulations. See IGRA, 25 W.S.C. 
5 2710(b)(Z)(F); 25 C.F.R. Parts 556 ,558 .  

R. The second issue concerned sporting and entertainment tickets purchased by 
the Casino as an operating expense, but which were being used in a manner 
that did not advance the goal of generating gaming operation revenue. 

C. The third issue concerned the fact that certain members of the Nisqually 
Tribal Council received, free-of-charge, custom-ordcred jackels from the 
Casino, which treated the charges as an operating expense even though the 
expense was not incurred to generate sales. 

3. The NIGC Chairman and the Nisqually Tribe wish Lo cntcr this Agreement in 
order to preserve their longstanding relationships; avoid the expense, time and 
risk associated with a formal enforcement action; and achieve an amicable 
resolution of all of the issues raised in the NIGC Region Director's letter dated 
May 1,2007. EE :3 lb;l; L 1 P Y V  c?.., L,.-5 :,. 



4. Now, therefore, the NTGC Chairman and the Nisqually Tribe have agreed to enter 
into this Agreement and perform in accordance with the following terms. 

TERMS OF SETTLEMENT 

5 .  This Agreement shall be effective on the date thal it is signed by the last party to 
sign the Agreement ("Effective Date"). This Agreemeill shall continue in force 
afler the Effective Dale for as long as the Nisqually Tribe conducts Indian 
gaming, or until this Agreemenl is terminated or amended by written agreement. 
signed by both parties. 

6. The Trj be admits that members of its Tribal Council have not been subject to 
background investigations and have not been licensed by the Tribal Gaming 
Commission as primary management officials of the Casino. See 25 C.F.R. Parts 
556, 558. The Tribe admits that prior to the Tribe's receipt of the May I ,  2007, 
NTGC warning notice, its Tribal Council gave direction and final approval for 
Casino policies such as budget, personnel, marketing, travel, security and jackpot 
winner policies, and made or approved specific decisions such as which games 
were offered at the Casino and whether the Casino would enter into certain 
contracts with vendors and sporting venues. The Tribe understands and 
acknowledges the NIGC's position that the members of a tribal body that 
exercises such control over a gaming operation are primary management oficials, 
and must be subjected to background investigations and licensed pursuant to 25 
U.S.C. 9 271 O(b)(F); 25 C.F.R. Parts 556,558,  

A. The Tribc agrees that it will correct this vjoIation by establishing an 
independent enterprise board to develop operating policies and ovcrsee 
management decisions for the Casino. Each member of the enterprise 
hoard shall be subject to a background investigation and shall he licensed 
hy the Nisqually TsibnI Gaming Commission pursuant to the NJGC's 
regulations and the Tribe's approved tribal gaming ordinance. 

R,  Upon the Effective Date ofthis Agreement, and only until the enterprise 
hoard has been established, the Nisqually Tribal Council's authority over 
Casino operations shall be limited to the followjng: (1) General Manager 
11ising and firing; (23 chcck signing; and (3) emergency situations. Until 
the enterprise board is established, all other operational decisions sl~all be 
made by the appropriate Casino management personnel. 

C. Within sixty (60) days after the Effective Date, the Tribe shall establish 
~ h c  entcrprisc board referenced in subparagraph A of this paragraph. The 
Tribe shall deliver a copy sf the documents establishing and governing the 
enterprise board l o  the NIGC immediately after the documents have been 
finalized. The Tribe shall follow NICiC regulations with regard to 
liccnsing thc membcrs of thc enterprise board, including the procedures 
and deadIincs for forwarding each application and ii~vestigative repod to 



the NIGC. See 25 C.F.R. Ij 558.3. As with other primary management 
officials, members of the enterprise board may begin their service before 
they receive a tribaI gaming liccnse, but the Tribe musl forward to the 
NIGC its investigative repon for each member of the hoard within sixty 
(60) days after the member begins to serve on the board, and no board 
member may continue to serve on the board if the board member has not 
been granted a license within ninety (90) days after beginning his or her 
service. 

The Tribe admits that prior to the Trj be's receipt of t l ~ e  May 1.2007, NTGC 
warning notice, the Casino purchased and distributed sporting and entertainment 
tickets in a manner that was not limited to the purpose of generating Casino 
revenue. The Tribe admits that according to generally-accepted accounting 
principles ("GAAP"), the cost of tickets that were not purchased to generate 
Casino revenue should not have been recorded as an operating expense of the 
Casino. 

A. The Tribe represents that aftcr receipt of the May 1,2007, NlGC warning 
notice, the Casino adopted an interim action plan (Exh. B) to address the 
Casino's distribution of sporting and entertainment tickets pending the 
development of a finaI ticket poEicy, The Tribe represents that since 
adoption of this action plan on May 23,2007, the Casino has ceased 
distributing sporting and entertainment tickets l o  Tribal Council members. 
The Tribe agrees that it. shall continue to operate under this action plan 
until a final ticket policy is adopted. 

B. The Tribe makes the following representations and covenants regarding 
the Casino's purchase of a Super Bowl travel package for the Tribe's 
former Chairman, as noted in the NIGC7s warning notice. The Tribe 
represents that it conducted an independent audit and determined that h e  
fomer Chaiman used, without Tribal Council authorization, Red Wind 
Casino funds in the amounts of $4,798.00 to pay for a Super Row1 travel 
package; $4,962.00 for August 2005 personal travel expenses; and 
$4,X6 1.02 in duplicate per diem stipends. The Tribe represents that on 
May 24,2007, it sent a letter to the former Chairman demanding 
repayment of the unauthorized personal charges totaling $ I4,62 1.02. On 
August 7,2007, the Tribal Co~tncil authorized the Office of the TrihaI 
Attorney to commence legal proceedings in the Nisqually Tribal Court to 
collect that amount from the former Chaiman. 'The Tribe covenants and 
agrees that it shall make good-faith efforts to pursue this action in tribal 
co~trt and recover the misappropriated Casino funds. 

C. The Tribe agrees to correct this underlying violalion by adopting and 
enforcing a ticket use policy that will limit tickets purchased with Casino 
funds to those uses that generate Casino revenue. 'This ticket poIicy and 
any amendments thereto wiII be approved by the NisquaII y Tri ha1 Gaming 
Commission and the NIGC prior to final adoption. The Tsibc agrecs that 



on an annual basis, it shall require the Casino's independent auditor lo 
review compliance with this ticket poIjcy and include a statement in the 
Casino's annual independent audit report regarding the auditor's findings. 

8. 'I'he Tribe admiis that in 2006, five of its seven 'Tribal Coui~cil members acccpted 
free Pendletnn jackets from the farmer General Manager of the Casino, which 
were purchased by the Casino as an operating expense, The Trihe admits that 
such charges were not properly incurred as an operating cxpense of thc Casino, 
because the jackets were not connected lo a Casino marketing promotion. The 
Tribe agrees that it will no longer aEIow the Casino to give away jackets or any 
other items that are not associated with a legitimate business purpose to generate 
Casino revenue. In addition, the Trihe agrees that each of the five Tribal Council 
members who accepted a jacket will reimburse the Casino for the cost ofeacl~ 
jacket. Such reimbursement will take place within sixty (60) days after the 
Effective Date of this Agreement. The Tribe shall notify the NIGC after all such 
reirnhursaments have been made. 

9. By entering this Agreement, the NIGC Chairman agrees to waive his right to issue 
a notice: of violation, impose civil fmes, or issue a closure order regarding any 
issue in this Agreement, as long as the Tribe complies with the terms of this 
Agreement. The Tribe agrees that if the Tribe fails to comply with the terms o f  
this Agreement, the NIGC Chairman retains the authority as provided by law to 
pursue one or mare enforcement actions regarding the issues covered in this 
Agreement. The Nisqually Tribe acknowIedges and agrees that the NIGC 
Chairman's waiver in this paragraph covers only those issues covered under this 
Agreement, and does not preclude or otherwise affect any other enforcement 
actions that the NIGC Chairman may pursue regarding any other enforcement 
matter under the NIGC's jurisdiction. 

1 0. The Tribe agrees that the NIGC has the authority to monitor and inspect the 
Tribe's activities for the purpose of verifying the Tribe's compliance with the 
terms of this Agreement and IGRA's restrictions on the use of cIass I1 and 111 
gaming revenue, and the Tribe agrees to provide under this Agreement any 
documents that the NIGC Chairman or his designee may request that are 
reasonably reIevant to such obligations and restrictions. The Tribe stipulates that 
the withholding of any such documents referenced in the preceding sentence 
co~lstitutes a breach of this Agreemcnt, and relieves the NIGC Chairman of the 
waiver in Paragraph 9, thus subjecting the Tribe to thc exercise of the NIGC 
Chairman's enibrcement authority as provided by law with respect to the issues 
covered i n  this Agreement. 

ADDITIONAL COVENANTS 

1 1. This Agreement is the entire agreement, and supersedes all prior verbal or written 
agreements and understandings between the parties related to the subject matter 
hereof. No warranties, representations, covenanis, or agreements shall be binding 



upon any party except as set forth herein. Any amendments to this Agreement 
must be in writing and signed by both partjes. 

1 2. The Nisqually Tribe stipulates that this Agreement shall be dcerned to be t l~c  
subject of a final order of the NlGC undcr 25 C.F.R. $ 575.4(~)(1), and agrees to 
waive any right to appeal the terns of this Agreement. 

1 3. The parties expressly agree and acknowledge that time is of the essencc in ihis 
Agreement. This Agreement sl~all be binding on the parties, their agents, heirs, 
representatives, successors and assigns. 

14. The parties agree that afier the Effective Date, this Agreement shall bc a public 
document and may be published or disclosed by either party. 

15. This Agreement may he executed in one or more counlerpat-ts and each shall 
A signature produced by facsimile shalE be deemed to he 

and shaIl be effective and binding for the purposcs ofthis 

SIGNATURES 

Dated: w17(67 Dated: p4>7 
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May 1,2007 

Cyr~tltia Iyal l 
Ch~irpcrson 
Nisqually Indian Tribc 
4820 She-Nali-Ntm Rd. SE 
Olympia, WA 8851 3 

Dear Chairperson lya11: 

As you lalaw, Region I o f  the National Indian Gaining Commission (YICC) conducted 
site visit investigations at the lied Wind Casino in September 2006 and January 2007, As 
a result of those investigations, we have identified three issues that tile Nisqually Indian 
Tribe (the Tribe) and thc NIGC must resolve. The purpose of Illis letter is to give the 
Tribe an expla~ation of these issues and provide an opportunity to resolve tl~c issues 
through settlement agreement rather than an enforcement action. 

Iss~le #I: Fai1111~e to License Prima~y Management Officials 

Wc arc concerned thai a pervasive issue facing the Tribe i s  the degree of control 
exercised by tlre Tribal Council over the Casino, togethcr wit11 thc fact that the: members 
of the Triba! Cauncil have not been backgrounded aiid licensed by 11-~e Nisquaily Tribal 
Gaming Commission as Primary Management Officials (PMOS). See IGRA, 25 U.S.C. 
5 27 10(b3(2){F); 25 C.F.R, Paris 556 & 558. 

Wc arc aware that after the former Chairman's term expired, the Tribal Council adopted 
legislation titled "Open Meetings and Co~~duct of Ot'fcials" and also instructed the 
Casino" Gencrwl Manager that no individual Tribal Council mcmber may direct, order or 
othcrwisc influence any Casino einplayec. I-Iowever, i t  appcars that Tribal Council 
members continue to exercise control over Casino management, pl-esutnably because the 
Tribal Cauncil bas the authority to hire and fire Casino management, as well as set the 
salaries for those positions. Moreover, the Tribal Council as a whole gives direction and 
final approval regarding casino policies such as budget, personnel, marketing, travel, 
securiry ancl jackpot winner payment policies, as well as specific decisions such as ivllich 
games are offered at thc Casino ai~d whefl~cr 10 enter certein contracts with Casino 
vcndots and sportiitg venues. Therefore, wc arc concerned that the Nisqually Tribal 
Council may be exercising the type of rnanflgcmcnt decisions t l ~ t  would make each 
Council member a Casino PMO and thereby require a gaming license in accosda~ce with 
I G U ,  NIOC regulations and the Tribe's approved tribal garning ordinance. 

The Tribe can resolvc this issue by agreeing either to license its Tribal Council members 
or to crcatc a licensed board of directors to handle these types of management decisions. 



Isslre #2: Tielrefs to Sporfing nntl Entertainment Events 

From tl~c information we have rcviewcd, there seexns to be R c o n t i n ~ i ~ ~ g  problem at the 
Tribe regarcling the proper use of sporting nnd cntei.t~inmenz tickets purcl~ased by the 
Casii~o as an operating expense. This i s  an issue of colicem to the NIGC because uncler 
I G M  and Il~e NlGC's regulations, tribes may use garning net revenues only in 
accosdance with certain prescribed uses. 25 U.S.C. 8 2710(b)(Z)(B); 25 C.F,R. 
5 522.4(b)(2). The term "net revem~es" i s  de-fined as "gross gaming rcrrenmes of an 
Indian g~rnil~g operation jess-(a) Amounts paid out as, or paid for, prizes; and (b) Total 
gaming-related operating expenses, excluditig tnanagement Fees." 25 C.F.R. 502.16. 
13ecause NIGC cegul~tions do not currently contain a definition of tlle term "operating 
expenses," tribes must use 81e term as defined by Genel.dl y Accel~ted Accoutting 
Principles (TJAAP"), According to GAAP: ' 

Opelating expenserr are primary i+ecun.ing costs associated with central 
operations (other than cost of goods sold) that are incurred in order 20 
generate sales. Opernting expenses are normally rcportcd in the following 
two cntegories: 

a. Selling expenses 
b. General and administrative expenses 

Selling expcnscs are those expenses diredly related to the company's 
cffol~s to generate sales (e.g., sales salaries, commissions, advertising, 
dcljve~y cxpe~~ses, depreciatio!~ of store fiumiture and equipnient, and store 
supplies). General and administrative expenses are expetlscs related to the 
general administration of t l~e con~pany's operations (e.g., officers and 
ofice salaries, office supplies, depreciation of office furnit~u~+e and 
fixtrrl-es, telephone, postage, accounting and legal se~viees, and business 
licenses ancl fees). 

Therefore, Indian gaming operatiotts may treat their purchase of tickets as an ope~mtionnl 
expense only if the tickets arc; used to generate sales (i.e., gaming operation revcnuc). 
Othcnvise, the purchase is not an ope]-ational expense, and the vafue of the tickets must 
be recordecl as a distrib~ltion of net revenues to the Tribe. If the Casino rccords the value 
as a distribution to the Tribe, tllen the Tribe must ensure that the Tribe's use of the tickets 
is allowcd tmda the Indian Gaming Regulatory Act (TGRA), 25 U.S.C. 9 271 0(b)(2)(B3. 
Whether the tickcts a1-e: treated ns an opcr~ting expensc of tl~c Gasino or as a clistribu~tion 
to the Tribe, wc ~.ecammend that thc Tribe consul1 n tax advisor to ensure that it is 
complying tvith federal tax reporting requirements, and that the individuals who receive 
such tickets a1.e awarc of their o~m federal tax obligations. 

In the fall of 2006, the NIGC irlfnrmed the Tribe flat the fornler Tribal Chairman's suse of 
Casino f i ~ l d s  to purchase a Super Bowl trip package for his o& pcrsonnl use did not 
qualify as an allo\vable use of gaming revenue under I G M .  I n  Janua~y 2007, the Tribc 
respo~~rlcd with n letter stating that the Tribe was activcly addressing the issue by 

1 Wikv GAA P 2005: lnter~rc!atign _rind hn~licntionnof G e n e r a l  Accepted Accountinp e n - c i p j ~ ~ ,  Rarry J .  Epstein, Ervin L. 
Black, Ratpl~ Nach attd Patrick R. Dclnncy, at 72-73 (2005). 
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demanding rcirnburserne~~t of the $4,798 expcnsc from the formam Clmirman. 'Ib date, wc 
Ili~ve not beell itlforn~cd or received docut~lentation confilming hat the Tribe has rcreived 
such reimbarsemen4 or initiatecl a legal proceeding for nonpayment. 

During our January 2007 sit6 visit, it came to our attention that ltundcr the Tribal Council's 
direction, the Cnsina regularly gives spoi-tin& nnd cntertain~l~eilt tickets to Tribal Council 
mcn~bers. Most of tlicse tickets art; purcllaserl by the Casino and distributed in 
acco~~dance with a written ticket policy adapted by zbe Tribal Council, but tickets to the 
Seattle Seahawks playoff game tvel-e distributed to individl~al Tribal Council members 
outsidc of that witten policy. Fi-om tile NIGC's ~ersrxct iye~t l~e central issue is whether 
each lickct transaction serves aJegitimate b u s i n e s o  
i11~1irectjv ~encra t i t l~  r e v e m  Tllcse home-garne ticket tl.ansactiorts are not distinguished 
fi.0111 Ihc Super Bowl package discrlssed above si~nply hecause thcrc is no out-of-state 
travel involver!. Nor is the issue resolved simply by authorizing the tickct transactions 
under a written policy. While a good written policy may certainly 11elp maintain 
compliance with I G M ,  the policy must no1 authorize ticket transactions that are used for 
any purpose other than to gcncrate sales. 

Tf~e Tribe can =solve this issue by ensuring illat the Casino limits the use of sporting and 
entertainment tickets purchased by the Casino to those uses that genelate casino revenuc. 

ltn late 2006, after an inquiry from the Nisqually Tribal Council, the Casino's General 
Manager instructed Casino gift shop personnel to give, free-of-charge, one Pendietan 
jacket to cach member of ihe Timibnl Council. According to our undeistand ing, five of the 
seven Tribal Council members accepted sucIi jackets from the Casino, which were 
special-ordered at a total cosi to the Casino of $1,329.80. This transaction was treated as 
an operating expense of the Casino, but it appears that the expense was not incurred in 
order to generate sales. See discussion under Issue #2, above. 

The Tribe can ~+esaIvc this issue by ensuring that the Casino is reimbursed by the subject 
Tribal Council members. 

Our Office o f  Generd Counsel will contact your legal counsel to discuss whether tl~ese 
issues mny be through settIement agreement. In the meantime, if you have any 
questions, you may contact me at (503) 326-5009. 

ke$ion% Director 

cc: Lorna Kalama, Nisqually Tribal Gaming Commission Chair 
Fabia Apali to, Nisqually Tribal Attorney 
Lance Vallo, NIGC Actir~g Director of Enforcc~nent 
Jeffrey Nelson, NlGC Staff Attorney 
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On the dale of May 10, 2007, Wle Cashro received natitx by the Cheimm df fix Niaqudv Tribal Council 
Cynthia I y d ,  &at an NCG letter pertaining to Casino Operation had been rp**dved. Upm review of thi~ 
ktkr,  if w>p determined .that immediate teactim is necesary by ceasing all ticlcel* issued sp~rllificaZlg to Trfic*' 
Slaundl. 

On the d a t ~  of May l5,2007, during the Casino repbrt to Tribal Council, aJ,  ~co t~~~c i l  rnembrls were h £ m c r '  
that the Suite Ticket program has been suspended pending Tribal ~ounch' final *'jective wi'h Tribal Gamin. 
C m i s s i m  mcu t rence  on respanse to the MCG Ictter of reemmdat ions  ani comceive ,mrifon to fODow. 

On .tlte d&e oaf May 17, 2007, fie Csino Maikettlg Dcpartmmt ,was idormr I that Tx17-?.I C m c i l  ti& 
allocation was no 1- a part bf pramotimal aUacn;tims and should not be asp*-:i~ted with m y  d x a w i ~ g  ax 
allocation 1'~ls that are submitted far approval by the MerIcethg Department. 

Upan Wthef review* those t i e  that are drawn for tribal r n h k  en&-: and emplayree rewgnitia: 
purposes hwe  also been re-evaluated. 

On fhe datr: of May 17,2007, i k was d&kmined that'f i~rhr &wings for TfiIbal kF.-mbck were ~Jso in 
md that fh- casino wauM have to take the necessary ~ h p g  td msuw &at d y , T r i l  d 3dmber~ who are g & ~  
pstrbns wadd be eligible if the casino doas continun this type d drawing. Seco?*41~?, &n&*rr;~ for Employe* 
ticket5 wmr: disussed with &a Emplbyes RecogniVian C o m m f ~ e  and Mcvk&' g. They  re requested. t t  

estimate a .~ost m the suite tickah that hlre awarder1 ta employees an'd p~oprl:- mpense &-t: mount ta f i r  

bplo j~ee  PecopiHm account. 

On the d a t ~  of May 21,2007, Cmino Management dekrmined to suspend the Er-*>lqec Ticl,et Drawings an? 
Trial  Men~ber T ) r a w i n p  until it e m  be reevaluated and redesigned into tihe MF 'refin% SEsal :gr. Tlnls w4.U l r  
in t&ctun!il fu* noti= after we get a fulltime, pmanent  Generid .Manager c- be-d. 

frmncdktc dehrzrninaticm ia that no d c h  dl be i~sued tu Tribal Council, &at 111 Wbal h~mnbcr drawlnr 
d l  be changed kt ~naurc: ihut Ihry me& fie mqufs~ments to be deFamhed as r ~mlcetfng plfToses, and tha' 
any h k h e x  Employee Recognitinn datations be expensed p"wp1.y. 

3ubsequent steps wfU indude Wat a suite allocmdon policy will ;be fi~afted whlch Incorporater 
mzmmmm~.~atians by t.he NIGC, This policy will be approved by Tribd C m d  ?rid, submlf~ed tO the N T G C  
for find a p w a l  p'riar to impkmentam. 

Re~eIvnd Jun-13-E1 18:IlR From-3BOd38888Q To-Nat ional I ndlar Gam! Pars DO3 


