
Anthotly E. Strcct, President 
Tonkawa Tribe of Endims orOklahoma 
I Rush Buffalo Road 
Tonkilwa, Oklnhoma 74653 
Fax (580)  628-7033 

Dcar Prcsirtcnl Street :n~d Mr. tia~~gl~cln: 

I am pleased to infcprrn yoti that 1 have approved the Amended and Restated Mana~cment 
~2greernent (the "Contract") d a r d  Aimgust 27, 2007 hcnveen the Tonkawa Tribe of' Indja~rs r?f 
OkIahoma and Gaughan Gaming - Tonkaiva, LI-C. 

The Indian Gaming Regulatory Act and the regulations of the National Indian Gaming 
Commission (thc "NIGC") require that the NIGC Chairman approve management contracts Isr 
saming o>peraticrta oa Indian lands. Accorrlingly, you submitted the Contract as required hy 25 
I1.S.C. 5 2721 and 25 C.F.R. Par~531. 

We llavc rcviewed thc Contrdct and other information submitted and have determined that the 
skindards of 35 C.F.R. Pans 531, 533 and 537 have been met. This ife3er a.nd my signature 
on rhe C'onrracr constirurc s u d ~  approval. 

Plcasc note that if we Irdm of any actions or conditions thar violare the slandards contained in 
25 C'.F.R. Parrs 53 I .  533, 535, or 537, we may require modifications gL\ or may voicl, the 
approved Contract, after providing the parties with an opporrunity "for a hearing md a 
subsequent appeal tn the NJGC as set ftwh in 25 C.F.R. Part 577. 

ShouId you !lave any questions concerning this approval, please us at 002 )  632-7003. 
, 



CG: Kcn Beffmard, Esy. 
Fax Only t4M) 335-8756 

Hcidi Staudcmaier 
Fax Only 1602) 382-6070 
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AMENDED AND RESTATED MANAGEMENT AGREEMENT 

THIS AWENDED AhD RESTATED MANAGEMENT AGREEMENT (She 
"Agreement") has k e n  entered into this - day of April, 2007, by and between THE 
TONKAllrA TRIBE OF INDIANS OF OKLAHOMA (the "=I), a federally recognized 
Indian Tribe, its permitted successon and assigns, and GAUGHAN GAMING-'TONKAWA. 
LLC. a Nwada limited liability company, and its permitled successors md assigns (the 
"Manager"). 

ARTICLE 1 
RECITALS 

1.1 The Tribe is a federally recodzed Indian tribe, enjoying a govment - to -  
government relationship with the United States. The Tribe possesses sovereign governmental 
p v e r s  over the Imd described in Exbibit "A" hereto (the "Propertv"), located within the 
boundaries of the Indian Country in the stare of OkIahoma (the "mu), purmant to the Tribe's 
recognized poiers of self-government, Governing Document, resolutions, and ordinances of the 
Tribe and f'ederal  la^. The obligations and rights under this Agreement shall be delegated by the 
Tribe, as defined below. 

1.2 The Property is owned by the United States of .4merica in trust for the Tribe. The 
Tribe desires to use the Property to improve the economic conditions of its members, to enabIe it 
to swve the social, economic. educational and health needs of the Tribe. to increase Tribal 
revenues. to enhance the Tribe's economic self-sufficiency and self-determination, and to provide 
positive, Ions-term social, environmental and economic benefits to fxibal members by enhancing 
its current fmily-style tourism economy by extending its tourist season without dramatically 
changing rhe nature of the local economy. 

1.3 Tne 'l'ribe is seeking technical experience and expertise for the construction of 
certain improvements to the Enterprise, operation of the Enterprise. and training for members of 
the Tribe in its operation of the Enterprise. The Manager is willing and abIe to provide such 
experience. expertise- and instruction. 

I .  The Tribe ~ \ w ~ t s  to grant the Mmager the exclusive righl and obIigation to 
develop, manage. operate and maintain the Enterprise and any expansion thereof on lands 
currently held by the United States of America in trust for the Tribe, and to nain Tribal members 
and others in the operation and maintenance of the Enterprise during the terms of the 
Development and Construction Agreement and this Management Ageement. The Manager 
wishes to perform these rinctions exclusively for the Tribe as limited in Section 3.3 beIow. 

1.6 This Agreement is entered into pursuant to the Indian Gaming ReguIatory Act of 
1 988, PL 100497.25 U.S.C. $ 270 1 et seq, (herein the "IGW"). 



ARTICLE 2 
DEFINITIONS 

As they are used in this Agreement. the Terms listed below shall have the meaning 
assigned to them in this Article: 

2.1 Rurean of Indian Affairs ("B.J.A."). "B.I.A." is the Bureau nf Indian main 
under the Department of the Intcrior of ihe United States of America. 

2.2 Board of Advisors. "Board of Advisors" shalI mcan the B o d  of Advisors as 
established by the 'Tribe, 

2.3 Capital Reserve Fand. "Capital Reserve Fund" shalI mean that fund established 
by the Manages for tlie pilrpose of purchasing additions, replacements or irnprovcments to the 
physicaf asssts, including applicable systems sofi~';ire. of the Tribe. 

2.4 Class II Gaming. "Class TI Gaming" shall mean Class I1 Gaming as defined in 
IGRA. 

2.5 Class PII Gaming. "Qass TTI Gamingn shall mean Class ID Gaming as defined in 
EGM and as pro\ ided for in t l ~  c Compact. 

2.6 Commencement Date. "Cornmenccrnent Date" shall mean the first date that (a) 
the Facility canstructcd under the Development and Construction Agreement is complete and 
open to the public; and (b) Class I1 Gaming and/or Class III Gaming is conducted in the Facility 
pursuant 10 the terms of this Agreement. me Commencemenr Date shall not occur prior to the 
Effective Date. 

2.7 Comaact. "Compact" shall mean the Tribal-Stare Compact executed on the 1 0Ih 
day of June, 1994, bctween the Tribe and the state of Oklahoma and published in she FedmI 
Register on November 9,1994, pursuant to IGRA as same may. from time to time, be amended, 
or such other compact thnt may be substituted therefor. The terns of the Compact are 
incorporated herein and made a part hcreofby reference. 

2.8 Cem~Jetion Date. 'Tompletion Date" shall mean the date upon which Manager 
receives: 

(i)  an architect's certificate from l l~e  -4rchitect identified in the Development 
and Construction Agreement as having responsibili~y for the dcsigw and supervision of 
construction. equipping and furnishing of'the Facility certifying that the Facility has been 
l'uIIy constructed substantiaEly in accordance 11li1h the Plans and Specifica~ions: 

(ii) certification from Manager (or the diteision, department or designee of 
Mmager having responsibility to assure camplimce with any operational standards) 
stating that the Facility. as completed, is in compliance with any such standards; 

(iii) a permanent or temporaq? certificate of occupancy from the gotfcmment 
aulhority or autllorities pursuant to whose jurisdiction the Facility is consmlcled, 



permitting the use and operation of all, portions of the Facility in accordance with this 
Agreement; and 

(iv) cerlificates of such professional designers, inspectors or consuItants or 
opinions of counsel, as Manager may determine to be appropriate, verifying construction 
and furnishing of the Facility in compfimce with all Legal Requirements. 

2.9 Dwclo~rnent and Constroction Aweem ent. "DweIoprnent and Corlstruction 
Agreement" shall mean that certain Development and Construction Agreement between the 
Tollkarm Tribe of Indians of Oklahoma and Gaughm Gaming-Tonkawa, LLC, of even date 
hercwith by and bemeen Manager and the Tribe providing the tcms under which Mmaser will 
develop certain upgrades and improvernenn-s to the cxisling Facility, including without Iirnitation 
the design, construction and furnishing of certain irnprovments to the Facility, and equipping 
the Facility. 

2,10 Distributable Net Revenue, "Distributable Net Revenue" is the total of Net 
Revenues (gaming) added to Net Revenues (other), plus amortbation and depreciation, less: 

ji) Management Fees earned; 

(ii] The amount of the Gross Gaming Revenue (Win) if such amount has been 
transferred to the Capital Resme Fund; 

{iiil The amount necessary to maintain the Minimum Balance and any amount 
proposed by Manager during the annual budget process and approved by the Roard of 
Advisors of the Tribc as m addition to the Minimum Balance Working Capital Fund of 
the Enreprise and 

(iv) Principal payments and interest payments due on debt. 

2.11 Effective Date. The "Effective Date" shaII mean the date five ( 5 )  days following 
the date on W ~ C I I  all of the following Iisted conditions are satisfied: 

(a) written approval of this Ag~eernent is granted by the Chairman of the 
NIGC: 

(b) witten approval of a Tonkawn Tribe of Indians of Oklnhorna Gaming 
Ordinance in form and substance satjsfactory to Manager is gmted by the B.I.A., U.S. 
Department of Interior or Cl~itirmnn of the NIGC; 

(c) witten confirmation that the background checks of the Manager by the 
Tribal Gaming Commission have k e n  sztisfactorily completed: 

Id) Manager has received a certified copy of the ratifying Resolution reciting 
that it is the law of the Tribe that the Management Agreemenl, DeveIopmcnt and 
Cclnstrucliol~ .4grcemenl and the documents cxecutcd by the 'Tribe in connection 
therewith we the legal and binding obligations of the Tribe. valid and enforceable in 
accordance with thcir !ems; 



(e) Manager has received evidence satisfstctory to it that the gaming devices 
allowed under the Compact and the laws of the State of OMahoma will be sufficient to 
create a marketable and competitive casino product and provide a level of play so as to 
make the scope of the project contemplated by the parties economically feasible; 

(f) Receipt by Manager of the Tribe's approval of the plans and 
specifications of the Facility. Ttte Tribe agrees to cooperate and to use its best efforts to 
satisfy all of the above conditions at the earliest possible date. 

2.12 Enternrise. 'Phe "Enterprise" is the improved, upgrades and expanded "Tonkawa 
Indian Casino" of d ~ e  Tribe which has been constructed in accordance with the plans and 
specifications prepared in accordance uith Article 2 of the DeveIopment and Constsuction 
Agreement, together with the existing "Tonkawa Smokeshop". The Enterprise shall at all times 
be authorized by IGRn and/or the Compact and operated and managed by Manager in 
accordance with the terms and conditjons of this Agreement to engage in: 

(a) gaming, dcfrned as Class IZ andfor Glass IJI Gaming under IGRA; and 

(b) my other lawful commerciaI activity allowed in Ihe Facility. including 
but not limited to, retail outlet(s). food and nen-alcoholic beverage outlets, alcoholic 
beveragebar, the sale of tobacco, tobacco product%. gifts and souvenirs, all 1;EEether 
owned or not owned by the Tribe or any instrumentality of the Tribe. The Tribe shall 
have the sole proprietary interest in and responsibility for the conduct of aI1 Gaming 
conducted by the Enterprise, subject to the rights and responsjbilitim of the Manager 
under this Agreement. 

2.13 Enternrise Emplorees. "Enterprise Employees" shall mean a generjc reference 
to those ernployecs who are assigned to work at  the Facility. In the case of fill-time ernployecs, 
such assi-ment to the Facililv must be p r i m v .  

2.14 Enterprise Ernplnvee PoIicv. "Enterprise Employee Policy" shall have the 
meaning given to i~ in &ction 4.6.9. 

2.15 PaciIitv. "Faciiity" shall mean the buildings, improvements, and fi~htres. now or 
hereafter located therein or thereon, within which the Enterprise \vill be housed. all as located on 
the Property kno\+m as Tonkawa Indian Casino af t 000 Allen Drive. Tonkawa, Oklahoma and on 
the Propcrty kno\+n as the Tonkawa Smokeshop at 10750 AlIen Drive, P.O. Box 220, Tonkawa, 
Oklahoma 74653. Title to the Propeq and the Facility shall merge and continue to be held by 
the United States of America in tmst for the Tribe. 

2.16 Fiscal Year. "Fiscal Ycar" shall mean each twelve-month period. or portion 
thereof, ending on Ilccember 3 f of each year. 

2.17 Fnmishin~s and Equipment. 'T~trnishings and Equipment" shall mean all 
furniture, krnishings and equipment rcquired in the operation of the Enterprise in accordance 
with the plans and specifications of the Facility. 



2.18 Gamine. '%mingV shall mean any and all activities defined as Class 11 or Class 
III Gaming under IGIZIZ. 

2.14 Gaming Ordinance. The "Gaming Ordinmce" is the ordinance and any 
amendments tliere~o enacted by the Tribal Committee aF the Tonkawa Tribe of Indians of 
OkIahoma and approved by the NIGC, which authorizes and regdates gaming on the lands of the 
Tonkaim Tribe of Indians of Oklahoma. 

2 2 0  General Manager. "General Manager" shaIE mean the person employed by 
Manager to direct the operation of the Facility. 

2.21 Governine Document. "Governing Document" shall mean the Constitution of 
thc Tonkawa Tribe ni' Oklahoma cnacted and ratified on April 21, 1938 or as amended by the 
Tribc in the future. 

2.22 Gross Garnin~ Revenue Win). The net win from gaming activities. which is 
the diflerence between gaming wins and losses before deducting casts and expenses. 

2.23 Gross Rcvenaes. Gross Revenues shall mean all receipts of any nature derived 
directly or indirectiy ii-om the Entaprise including, without limitation, Gross Gaming Revenue 
(Win), food and beverage sales and other retail or other receipts from lessees, sublessees. 
licensees and concessionaires o u t  not the gross receipts of such lessees, sublessees, licensees or 
concessionaires. provided that such lessees, sublessees, and licensees and concessionaires are not 
subsidiaries or affiliates of the Manager), inlerest on funds inwesled pursuant to the Enterprise 
In~estment Po'ficy and revenue recorded for hcrnotional Allowances. 

2.24 1-35 Casino. "1-35 CasinoqbhaII mean the proposed gaming facility located on 
land in trust for gaming owned by the Tribe and located at the Soufhwest Corner of U.S. 
Interstate 35 and U.S. Highway 60, Tonkawa, Oklahoma. consisting of ten (10) acres more or 
less. 

2.25 IGKA. "'IGRR" shall mean the Indian Gaming Regulatory Ad of P 988. PL 100- 
497.25 U.S.C. $2701 ct seq, as same may, from timc to time, be amended. 

2.26 Lep;al Requirements. "T.egal Requirements" shall mean singularly and 
cellectivelp all appI~ablc' laws including wilhaut limitation the Gming Ordinance, the Code of 
the Tribe. IGR4. the Compact and applicable federal and OkIahoma statutes. 

2.28 JIntentionalIv Omitted 1. 

2.29 Mana~ement Committee. "Management Committee1' shall mean the two-person 
committee consisting of the Mwager's Representative and an individual designated by the Board 
of Advisors of Ihc Tribc. The Committee shall be respoasible for coordinating the policy 
established by thc Board of Advisors and for carrying out such duties as are set forth and defined 
in this Aqeemenl. The Committee shall remain active dwing the entire term of this Agreement. 



230 Manazer. "Manager" shall mean Gaughan Gaming-Tonkawa, LLC, a Nevada 
Iimited Iiahility company, and any successors and assigns as permitted in accordance with 
Section 7.20 of this Agreement. 

231 Manacer's Marks, "Manager's Mzrks" shall mean any senlice marks, 
trademarks, cop-rights, tradc names, patents or other similar rights or registrations now or 
hereafter held or applied for and obtained by the Manager in connecrion with this Apement .  

2.32 Mana~er" Representative, The "Manager's Representative" shaIl be designated 
by Manager by notice given to the Tribe in accordance with Article 7 of this Agreement. The 
Manager's Representative shdl serve as a liaison bebvccn the Manager and the Tribe and senre 
on the Management Committee. There shall be a Manager's Representative during the entire 
term of this Agreement. 

233 Minimum Balance work in^ CapibI Fund. "Minimum Balance Working 
Capital Fund" shall mean tl~ar amount recoillrnended by the Manager, after a detailed review of 
ohe hture year's operating budget and cash flow requirements, which shall s m e  as working 
capital for operations and be sufGcient to retire all of the obligations of the Enterpn'se expected 
to mature within the year, and as approved by the Board of Ad16sors. The Minimum Balance 
Working Capital Fund shall indude amounts in all bank accounts and the cost of marketable 
securities of the Enterprise (except for the bank accounts and marketable securities of the Capital 
Reserve Fund) plus the cash on b a d  in the casino cage_ md vaults. -. The original Minimvm 
Balance Working Capital Fund shall be approximately Any interim required 0 iLj 
incrca~e to the Minimum Balance Working Capital Fund%all, if recornmended by Manager and 
app~oved by the Board of Advisors. be funded from the Enterprise. The -Minimum Balance 
!$!orking Capilal Fund may be modified by the Board of Advisors upon the recommendation of 
the M,magcr as part of the annual budget process. Any excess working capital funds 
accumulated in the Minimum Balance Working Cqiral Fund may, on the recommendation of the 
Mmagcr and approval of the Board of Advisors, be trmsfmed to accounts of the Enterprise. 
Any required increase to the Minimum Balance Working Capital Fund must be approved by the 
Board of Advisors upon the recommendation of the Manager as part of the annual budget 
pmcess and such approved increase shall be added to the Minimum Bdmce Working Capital 
Fund annually as provided in the calculation of Distributable Yet Revenue. At the end of the 
term of this Agreement, the cash and investment assets of the Minimtun Balance Working 
Capital Fund shall bc applied to any remaining obligations under this Agreement 116th any excess 
amount distributed at the direction of the Tribe. 

234 Minimum Prioritv Psvment. "Minimum Priority Payment" shall mean that 
payment due the '8'ribc on a rnonthlj. basis. If  the Commencement Date is a date other than the 
first day of a calendar month, the ikst payment mil1 be prowred from the Commencement Date 
to the end of t 1 2 ~  month, The Minimum Priority Payment is payable on the twenty-first (21 st) 
day of each calendar month fo'ollnwing the l a m  of 



No Minimum Priority P a p e n t  shdI be owed 
for any full calendar month(s) during ivhich Cxss IT and/or Class 111 gaming is suspended or 
terminated at the Facility pursuant to Section 4.4. The Manager shall pay a percentage of the 
Minimum Priority Payment for my partial calendar month during which Class 11 wdlor Class I11 
gaming is either suspended or terminated equal to the percentage of such calendar month during 
which Class I1 andlor Cfass 111 gaming is conducted. The obligation to pay the M i n i m  
Priority Payment shall cease upon termination of this agreement for any reason. 

235 National Indian Gaming Carnmissian ("NIGC"). The 'NGC" is the 
comission established pursutmt to 25 U.S.C. $2704. 

236 Native Li~hts  Casino. "Native Lights Casino" shall mean the paning facility 
owned by the Tribe md located at 23 75 North Highway 77, Newkirk, Oklahoma. 

2.37 Net. Net Revenues for the purpose of this Agreement shall mean the 
sum of Net Revenues (gaming) (Section 2.36. I )r and Net Re\renues (other) (Section 2.362). 

237.1 Net Revennes (garninQ. Net Revenues (gaming) for the purposes of this 
Agreement shalI mean Gross Gamins Kevenue (Win). as heretofire defined, of the Enterprise 
from Class I1 andlor Class 111 gaming less all gaming related Operating Expenses, excluding the 
Management Fee and less the related retail value of' any Promotional Aliowances, and less the 
following receipts actually received by the Enterprise and included in Gross Revenues: (i) any 
gratuities or senrice charges added to a customm's bill: (ii) any credits or refunds mode to 
customers, guests or patrons; (iij) ,my sums and credits received by the Enterprise for Iost or 
damaged merchandise; (iv) any sales taxes, excise taxes, gross receipt taxes, admission taxes. 
entertainment taxes. tourist taxes or charges received from patrons and passed on to a 
govarnnlental or quasi-governmental entity; (v) any proceeds from the sale or other disposition 
of Furnishings and Equipment or other capital assets; (vi) any fire and extended coverage 
insurance proceeds other than for business intemption; (vii] any condemnatjon awards other 
thm for temporary condemnation: (viii) any proceeds of financing or refinancing: and (is) any 
interest on bank account(s). It is intended that this prevision be consistent with 25 U.S.C. 6 
2703 (91, 

237.2 Net Revenues (other). Net Revenues (other) for the purposes of this 
Agreement shall mean Gross Kevenues, as heretofore defined. of the Enterprise from a11 other 
sources in support of Class I1 andlor Class PI1 gaming. such as food and beverage, entertainment, 
and retail. less a11 reIatitcd Operating Expenses. excluding the Management Fee and less the 
related retail value of PromotionaI .4llo1vmces, if any, and Icss the following receipts actually 
received by the Ihterprise and included in Gross Revenues: (i) any gratuities or senrice charges 
added to a customer's bill; (ii) any credits or t e f ~ ~ n d s  made to customers. guests or patrons: 
(iii) <my sums and credits received by the Enterprise for Iost or damaged rncrchandisc: (iv) any 
sales taxes, excise taxes, gross receipt taxes. admission taxes, entertainment taxes. tourist taxes 
or charges received from pairons and passed on to a governmental or quasi-governmental entity: 
(v) any proceeds from the saIe or nrsthcr disposition of Ftvnishings and bquipment or other 



capitd assets; (vi) any fire and extended coverage insurance proceeds other than for business 
interruption: (14) my condemnation awards other than for temporary condemnation: (viii) any 
proceeds of financing or refinmcing; and (ix) any interest on bank account(s). It is intended that 
this provision be consistent with 25 U.S.C. $2703 (9). 

2,39 Operating Expenses. "'Operating Expenses" she11 mean expenses of the 
operation of the Ijntcrprisc. including but not limited to the following: ( I )  the payment of 
salaries. wages, and benefit programs for Manager's employees working at the Facility; Off-Site 
Employees subject to the approval described in Section 4.5.4; and Employees working at the 
Facility; (2) materials and suppIies for the Enterprise; (3) utilities; (4) repairs and maintenance of 
the Facility (excluding Capital Replacements); ( 5 )  interest on installment contract purchases 
and/or on loans and debt of the Facility; (6)  insurance and bonding; (7) advertising and 
marketing, including busing and transportation of patrons to the Faciliv: (8) professional fees; 
(9) security costs and thc cost of any increased public safety services directly related to the 
Facility ( 10) reasonable t w e I  expenses for officers and employees of the Enterprise, Manager 
or its affiliates to inspect and oversee the Enterprise, which cxpenses must not exceed 
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(1 I )  furniture, fi,utures, and 
equipment lease payments, subject to restrictions as specified-% Section 4.2.4 (12) trash 
removal; (13) costs of goods sold; (14) any other amounts advanced by Manager and relating to 
the Facility, together with expenses specifically designated as Operating Expenses in this 
Agreement; (1 5) depreciation and amortization; (16) recruiting and training expenses: (17) fees 
due to tbe NTGC under I G M  or the State of Oklahoma pursuant to the Compact (except fees 
charged by the NIGC Tor background investigations of Manager and Manager's employees); and 
( 1  8 )  ,my costs and expenses incurred in connection with enabling the Tribe to comply with 
NEPA. 

2.39.1 If at any time during the term of this Agreement the Tribe is able to obtain 
the right to operate slot machines or to obtain the right to conduct CIass I1 andlor Class IIE table 
games, any expenses incurred with respect to the obtaining or establishment af such riphts, 
including any expenses. pajmenls. or fees made to the State of Oklahoma, shall be charged as an 
Operating Expense. 

2.410 Pre-Opening A~recment, Preopening Ageement shill mean the agreement 
between the National Indim G~nling Commission and the Tonkatva Tribe of Indians of 
Qklahoma entered into In the Matter of the Notice of Violation of Tonkatva 'Tribe of Oklahoma 
NOV 06-06 and Temporary Closure Order for the Tonkawa Tribe of Oklahoma CO-06-01. 

2.41 Promotional tMlomrances. Promotional AlIowances shall mean the retail value of 
complirnentav food and bcverage and merchandise provided to patrons as promotional items. 

2.42 fropcrh. "Property" shall mean the pace1 of land described in Exhibit "A" 
llereto held by the United States of America in tnlst for the Tribe. 



2.43 State. "State" shdl mean the State of OkIahoma. 

2.45 Tonkawa Tribal Constitution. "Tonkawa Tribal Constitution" shall mean that 
certain Constitution and By-Laws of rlle Tonkawa Tfibe of Indians of Oklahoma, ratified on 
April 21, 1 928, 

2.46 Tribal Cornmiltee. "Tribal Committee" shall mean The Tonkawa Tribe of 
Indians of Oklahoma elected 'I'ribaE Committee established pursuant Section I. of Article V of 
the Tonkawa Tribal Constitution. 

2.47 Tribal Gaming Commission. "TribaI Gaming Cornmissian" shall mean the 
body created pursuant to rlzc Gaming Ordinance to regdate Gaming in accordance with the 
Compact. I G U  and the Gaming Ordinance. 

2.48 Tribal Governmental Action. "Tribal Governmental Action" means any 
resolution, ordinance, statutc, regulation, order m decision of the Tribe or any instrumentality or 
agency of the Tribe, regardless of how constituted, that has the force of Iaw. 

2.49 Tribal Re~resentative. "Tribal Representative" shall mean the person 
designated by the Eoard of Advisors to sit on the Management Committee. 

2.50 Tribe. "Tribe" shall mean The Tonkawa Tribe af Indians of Oklahoma, a 
federally recognized Indian Trjbe. 

In consideration of the mutual covenants contained in this Agreement, the parties agree 
and covenant as f o l l o t ~ ~ :  

3.1 Kneariernent of Manap;er. The Tribe hereby retains and engages the Manager as 
its exclusive indcpsl~dent cunlr;lcrnr Ibr the purposes of managing the Enterprise <and training 
Tribal members nnd otl~ers in the management of the Enterprise. Nothing contained herein 
grants or is intended to grant Manager a titled interest to the Vacility or to the Enterprise. The 
.Clanagcr hereby accepts such retention and engagement. 

3.2 Term. 'JJe t e r n  of this Agreement shall begin on the Effective Date and i 
continue for a period of years after the Commencement Date. i\ d 

x!. 

'1 - 
3.3 Enterprise. Neither the Tribe nor any enterprise or instrumentality owned in 

whole or in pan by thc 'I'ribe shall. during the tern of this Agreement, develop. manage. oum or 
operate any Class I1 or Class III facility other than the Enterprise Ioca~ed at the Facility, the 
Native 1,ights Casino. and tlze 1-35 Casino. Without limitation. management of the Native Lights 
Casino and rhc 1-33 Casino referenced in the immediately prcccdink sentence is wholly outside 
of and riot covered by the scope of this Agreement. 



3.4 Establishment and Operation of Management Committee. Within t h i e  (30) 
days after the Effcctivc Datc, (a) the Manager shall designate the Manager's Representatives and 
notify the Tribe of their identity pursuant to Article 'I and @) the Board of Advisors shall 
designate the Tribal Representatives and notify the Manager of their identity pursuant to 
Article 7. The Management Committee shall have the obligations, rights and powers described 
in Sectjon 2.29. 

3.5 Manacer's Comafiance WEth Law; License. The Manager covenants that it 
%-ill at all times comply wilh all LegaI Requirements, including the Tribe's Gaming Ordirrcmce3 
IGRA, the Compact. and any licenses issued under any of the foregoing. The Manager, 
Manager's executive officers and all other persons required by applicable law shall be licensed to 
operate the Enterprise pursuant to the Gaming Ordinance, the Compact and I G M .  The Tribe 
shaII not unreasonably wjthhsid withdraw, qualify or condition such licenses. If, as, and when 
any fine is Iovled against the Tribe under the Compact based on the acts of or failure to act on the 
part of the Manager, then, pso6ded the fine relates to the operation of the Casino and is not 
levied for an act or failure to act or matter that the Board of Advisors has in ~ ~ r i t i n g  instructed 
the Manager to perform, then the cost and expense of said fine shalI be borne by the Manager 
from the Manager's own finances. Likewise, if, as, and when any fine is levied against the 
Manager under the Compact based on the acts of or faillre ta act on the part of the Tribc. then. 
provided the fine relates to the operation of the Casino and is not levied for an act or failure to 
act or matter that the Board of Advisors has in writing instn~cted the Manager to perfam, then 
the cost and expense of said fine shall be borne by the Tribe from the Tribe's own finances. This 
Section shall nut be interpreted as precluding Manager from chaflenging, in a forum of 
competent jurisdiction, any law or regulation, which Manager believes in good faith, is 
inconsistent with the FGRA, the Indian Civil Rights Act, 25 W.S.C, $1302. the Compact, m d o r  
the terms of this Agreement or the De\.elopment and Construction Agreement. 

3.6 Tribal Amendments to Gamine Ordinante. The Tribe covenants that any 
amendments made tn the Gaming Ordinance will be a legitimate effort to ensure that Gaming is 
conducied in a manner that adequately protects the environment. the public health and safety, 
and the integrity of the Enterprise. ISnc Tribe further colren,mts that any amendments to the 
Gaming Ordinance will comply with the foregoing standard. The Tribc will not adopt any 
animendrnents to the Gaming Ordinance that would adversely impede the Enterprise's ability to 
succeed in the market ar which ~vould affect the Manager's rights undcr this Agreement or the 
Development and Construction Agreement. 

3.7 Manaeernent Fee. The Tribe agrees to pay the Manager a fee (the "M-ma~ernent 
Fee") that is calculated as. - - - - 

3.8 No ?re-existing Contracts. The Tribe covenants that there are no valid pre- 
existing contractual fmpcdirnonts to the en@ by the Tribe into this Agreement and the 
De\dopment and Construction A~reernent. 

ARTICLE 4 
BUSISESS AND AFFAIRS Ih' CONNECTION WITH EYTERPRISE 



4.1 Manager's Authoritv and Res~onsibililv. A11 business and affairs in 
connection with the day-to-day operation, management and maintenance of the Enterprise and 
the Facility. including the establish men^ of openling days and hours, shall be the responsibility 
of the Manager. The M~mager is hereby granted the necessary power and authority to act, 
throu~h the General Manager, in order to fullill its rcsponsibilitics undcr this Agreement. 

4.2 Duties of the Manager. In managing, operating, maintaining and repairing the 
Enterprise and the Facility, the Manager's duties shall include, n6thouf limitation, the following: 

(a) Assist in the Tribe's improvement and renovation of the Facility in 
accordance with the Development a d  Construction Agreement; 

(b] Maintain and improve the Facility t.o insure that it wiII provide a safe and 
clean environment for all Gaming conducted on the premises: 

Ic) Operate the Facility during all hours of operation; 

(d) Set advertising budgets and place advertisements; 

(e) Promptly pay bills and expenses as they become due; 

(0 Provide fire protection services; 

(g) Comply with all applicable provisions of the Internal Revenue Code; 

Ih) Provide, supervise and pay the cost of m y  increased pubIic safety 
services; 

( i )  If applicable. provide assisrcmce to the Tribe in order to enable the Tribe 
to supply the National Indian Gaming Commission with information necessary for 
compIiance with the Commission's National Envhnmental Policy Act ('WEPA'') 
regulations; and 

(j) Submit background information required under 25 C.F.R. Section 537 to 
the National Indian Gaming Commission and information required by the Tribe's 
Gaming Ordinance, and pay all fees required by the National Indian Gaming 
Commission or the Tribal Commission in connection with review of the b a c k ~ o u n d  
information. 

3.2.1 Management. Consistent with the Operaiing and Capital Budgets of the 
Enterprise. the h4anager shall use reasonable measures for the orderly administration, 
management, and operation of the Enterprise and the Facility, including without limitation 
cleaning, painting, decorating, plumbing, carpeting, grounds care and such other maintenance 
m d  repair work as is reasonably necessary. 

4.2.2 Comgliance. ?he Manager shall comply 14th all duly enacted statutes. 
regula~ions md ordinances of the Tribe. The Tribe shall: (a) enact no law substantially impairing 
t l~e  obliga'tions of the Tribe related to Manager pursuant to this Agreement and the Development 



and Construction Agreement; and 6) shall not act in my way whatsoever, d iwtIy  or indirectly. 
lo cause this Agreement to be amended, modified. canceled. or terminated. except pursuant to its 
express terms or with the consent of the Manager. The Tribe shalie take no action and adopt no 
statute or ordinance that violates the Indian Civil Rights Act (25 U.S.C. g$ 1301-1303). 
Notwithstanding the foregoing, a breach of this Section 4.2.2 shall not be a basis to overturn, 
negate or in any manner modify any Tribal Governmental Action throush arbitration or other 
proceedings, and any remedy for such breach shall be subject to the Specific Pdommce 
Restriction as set forth in Section 16.2 of this Agreement. 

4.2.3 Required Filinm. The Manager shalI comply with aII applicable 
provisions of the Internal Revenue Code including, but not Umited to, the prompt filing of any 
cash transaction reports and W-2G reports that may be required by the Internal Revenue Service 
ofthe United States or under the Compact. 

42.4 Contracts in Tribe's Name and at A m ' s  bien@h. Manager is 
authorized to make, entcr into and perform in thc name of the Tribe. such contracts deemed 
necessary by Manager to perfom its obligations under this Agreement, provided such contmcts 
comply with the terms and conditions of this Agreement, and provided such contracts do not 
obligate the Tribe to pay sums not approved in the Operating and Capital Budgets of the 
Enterprise. Contracts for the operations of the Enterprise shall be entered into in the name of the 
Enterprise, and signed by the Manager. Any contract, excluding contracts for capita1 
e~penditurcs identified in the Operating and Capital Budsets of the Entaprise requiring an 
expendine in my year in excess of shall be approved by fhe 'Board of Advisors; - 
such approval shall not be required-for ernpl&ent or other contracts which may include 
aggregate payments in excess of 

?kither the Tribe nor the Enterprise shall enter into any 
transaction of any kind with an? affiliate or insider of Ihe Manager other thm utsactions on 
terns at lenst as favorable to the Enterprise as ~ m u l d  be the case in an am's length transaction 
between mnrelated parties of equal bargaining power, the terms of which are disclosed to the 
Board of Advisors in writing and approved thereby, such approval not to be unreasonably 
withheld, delayed or conditioned. Notwithstanding anything to the c o n t r q  contained herein. 
conlracls for she suppIy of any goods or sen-ices paid for entirely by the Manayr may be 
provided by parties aff~liated with the Manager or its officers or directors. Payments on such 
contracts shall constitute Operating Expenses only if such contracts m at actual cost and neither 
Manager nor its affiliates obtain any profit in excess of the acttial cost. If any such contracts are 
in excess of actual cost to Manager or its affiliates, such contracts shall not be an Operating 
Expense and shall be the sole responsibility of Manager. Further- in the event of I h t  Ieasing of 
any gaming equipment to the Tribe for use at the Enterprise. neither Manager nor any of its 
affiliates shall obtain any direct or indirect financial benefit fiom such leasing activity. 
Notwithstanding anything to the contrary, Manager shall deliver copies of all contracts executed 
by it on behalf of the Enterprise to the Management Committee on a monthly basis. Nothing 
contained in this Scclion 4.2.4 shall be deemed to be or constitute a waiver of the Tribe's 
sovereign immunity. 

4.3 Sccuritv and Public S~fctv.  The Mmaser shall provide for appropriate security 
for the operalion of thc I!nterprisc. ,411 aspects of the Facility security shall be the responsibility 



of the Manager. Any security officer shall be banded and insured in m amount commensurate 
with his or her enforcement duties and obligations. 

1.3.1 SecnritvPolice Services. Secrrrit~'1police sentices shall be divided into 
the operation of the Tribal Police, security personnel and sunfeil1ance personnel. 

(a) The Tribal PaIice, a branch of the Tribal Government. shall be 
responsible for all arrest situations in conjunction with other law enforcement of'ficers 
where appropriate; 

(b) The Manager shall be solely responsible far the hiring, training, and 
supervision of the security personnel. Security personnel shall be responsibIe for the 
security of the money and tokens and perform such other duties as the Manager shall 
require, including, but not limited to, responsibility for carrying out the emergency plan. 
The parties acknowledge, however, thal, should the Tribe so choose, at any time, the 
Tribe may add a T ~ b d  security person ta the security teams in the Casino. The cost of 
such a security person shdl be solcly borne by the Tribe; 

(c) The Tribal Gaming Commission shall have unfettered access to all 
aspects of the Enterprise. including access to the surveillance room at any time; and 

Id) Any increased direct cost of public safety or fire protection shall be an 
Operating cost of the Enterprise. 

4.4 Damage, Condemnation or IrnpossibiIitv of the Facilitv. If the Facility is 
damaged. deslmyed or condcmncd so that contil~ued dcvclopment. construction or operation of 
Gaming cannot be or can no Ionger be continued at the Facility, the Facility shalI at the Tribe's 
option be reconmcted if the insurance or condemnation proceeds, together with any other funds 
available to the Tribe, are sufficient to restore or replace the Facility to a condition at least 
comparable to that before the casualty occurred or such other condition as Manager and the Tribe 
may ngce. If the insurance proceeds, together with other funds available to 111e Tribe. are nor 
suficient to so reslore or replace the Facility or are not used to repair the Facility, the Tribe shall, 
with the assistance of Manager, adjust and settle any and a11 claims for such insurance proceeds 
or condemnation awards, and such proceeds or awards and any undistributed Distributable Net 
Revenue pursuant to this Agreemen1 shalI be applied first to the mounts due under any 
indebtedness pertinent to the Facility payabte by the Tribe (whether to Manrrser or third parties); 
second to pay any third party liabilities of the Enterprise; third to any amounts awed to Manager 
(other than any loans); and iburth to the Tribc; but subject. in each case, to any applicable 
subordination agreements. 

1.5 Conduct of Gaming. A11 Gaming covered by the Agreement shall be conducted 
in accordance wit11 a11 I-cgal ltcquirements as required by 25 CFR $55 1.1 {a). 

4.6.1 Manao,er1s Res~onsibilitv. Subject 10 the terms of this -4grecrncn1, and 
subjccl to fhe Tribal Gamins Cornrnissjon's ability to determine and verify that each employee 
has all necessary qualifications to obtain and mainbin the required gaming license, Manager 



shall have the exclusive responsibility and authority to direct the selection, hiring, training, 
control and discharge of all employees performing re3uIar sewices for the Enterprise in 
connection tvilh the maintenance, operation, and management of the Enterprise and the Facility 
and any activity upon the Property. 

4.6.2 Manap~r" Emplnvees, Subject to the Budget, it is anticipated that 
Manager \%rill initially employ persons including, but not limited to those holding the foIlowing 
job titles at the Facility: General Manager, Director af Finance, Director of Marketing, Director 
of Services, Director of Human Resowces, Director of FaciIities, a d  Games Supervisor. 
Nothing contained herein is intended to limit Manager's sight to expand, consolidate, or eliminate 
any of Qlese positions. Manager may also employ pmons in other job categories it determines 
are necessary to properly staff the Enterprise. Pursuant to Section 4.6.5, the Manager shalI give 
prefemcc in recruiting, training and employment to qualified mcmbcrs of the Tribe, 

4.63 Enternrise Emplovees. Subject to the Budget, Mmaser shall hire 
sufticient employees to effectively staff the Enterprise. A11 such employees shall be employees 
of the Tribe, but under Manager's supervision. Pursuant to Section 4.6.5, the Manager shall give 
preference in recruiting, Training and ernplojment to qualified members of the Tribe. The 
Manager shaIl not hire any employees that are excluded by the Pre-Opening Plgrcement with the 
NIGC or by an exclusion order of the TribaI Gaming Commission. 

4.6.4 Off-Site Ernplovees. Manager shdI also have the right to use employees 
of Manager or Manager's acfiliates not locat& at the Facility to pmvide services to the Facility 
("Off-Site Ernplwces"). AIP matiers rcfated to the use of such employees shall be subject to the 
budget approved h~ the Board of Advisors, and be based on a cost recotfery basis only as start- 
up c-xpenses or operating expenses as appropriate. In addition, all Off-Site Employees shall at 
all times comply with all licensing requirements of thc Tribal iliaming Commission and shall 
result in no additional (direct or indirect) compensation or profit to Manager. Payments to Off- 
Site Employees shall constitute Operating Expenses only if such pajments are at h/lanagerls 
actual cost and neithcr Manager nor its affiliates obtain any profit in excess of the actual cost. If 
any such payments are in excess of actual cost to Manager or ils affiliates, then such payments 
shall nu1 constitute an Operating Expense and shall be the sole responsibility of Manager. 

46.5 Zndisn and Other Preference, Wages, Training and Emplovment. In 
order to maximize benefits of thu I<n~crprise to the Tribe. Ihc hllrtnager shall, during the term of 
this Agreement. give pref'erencc in recruiting, training and emp1al;ment ro qualiiied members of 
the Trihe and their spouses and adult children in all job categories of the Enterprise, including 
management positions, in the fclllo~ving order of preference to thc extent consistent with Iarv: 
(a) enrolled T~+bal members: (b) spousc, parent or children of Tribal members; (c) other Satjve 
.4mericzris: Id) ~ t h e r s  from the Tollkaw~a community; (e) others from the region: and (i) others 
from the state of Oklahoma. The Manager shalI, in consuIlation with the Tribe. develop a plan 
for training qualified members of the Tribe in upper managemen1 roles during the term of rhis 
Agrcemeni. ?he plan shdl be presented for approval by the Board of Advisors no later than the 
cnd of rhe first year of operation and shall commence within BIG first thirteen (13) months of 
operation. The training program shall include training for all management positions, incltgding 
tilose initial!? flITed with Manager's-Employees, to enable tribal rncrnbers to fi l l  all management 
positions by the end of' t he  year term of this Apemerit.  The cost of the trainin2 plan +' C '  - '3 

/ 



shall be an Operating Expense. In order to recruit Tribal members, spouses and adult chiIdren. 
the  manage^ shali take the following aedons: provide job hirs for members of the Ttibe and 
cIearI y spcci fy in all job advertisements the preference for Tribal members. 

4.6.6 RemwrtI of Ernnlovecs. The General Manager will act in accordance 
with the Enterprise Employee Policies wit11 respect to the dischqe,  demotion or discipline of 
any Enterprise employee. 

4.6.7 Determination of Qualifications and Compensation. Subject to the 
Tribal Gaming CommissionQs ability to determine and verify that each employee has all 
necessary qualifications to obtain and maintain the required gaming license, Manager shall have 
the soIe responsibility for determining whether a prospective employee is qualified and the 
appropriate lewl of compensation to be paid thereto. 

4.6.8 ErnaEovee Back~raund Check. A background investigation shall be 
conducted by the Tribal Gaming Commission jn compliance with aII Legal Requirements. to the 
extent applicable, on cach applicant for employment as soon as reasanably practicable. No 
individual whose prior activities, criminal record, if any, or reputation, habits and associations 
pose a threat to the public interest, the effective regulation af Gaming, or to the gaming licenses 
of the Manager or any of its subsidiaries or affiliates, or create or enhance the dangers of 
unsuitable, unfair or illegal practices and methods and activities in the conduct of Gaming. shall 
k employed by the Manager or the Tribe. The background investigation procedures employed 
by the Tfibe shall satisfy all replatory requirements independentIy applicable to the Tribc and to 
the Manager. 

4.6.9 Enternrise Ernnlovee Policv. ?he Manager shall prepare a draft of 
personnel policics and proccdures (the "Enternrise EmvIovee PoIicv"). including a job 
classification system with saIary levels and scales, xvhich policies and procedures shall be 
approved by the Board of.Advisors. The Enterprise Employee Policy shall include a grievance 
procedure in order to establish fair and uniform standards for the employees of the Tribe engaged 
in the Enterprise, which will include procedures for the resolution of disputes between Manager 
and Enterprise Employees as set forth in Exhibit "B" attached hereto. Employment policies shall 
ensure the utilization of the Tribe as a primary point of dissemination of infomation related to 
empIo~ment and cmer  opportrlnities. The Tribal Education and Training Office shall senre as 
an initin1 contact and referral source for tribal members and other Indians, and review training 
and career paths. Any revisions to the Enterprise Employee PoIicy shall not be effective unless 
they me approved in the same manner as was the original Enterprise Employee Policy. All such 
actions shall cornply with applicable Tribal jaw. 

4.7 Marketing and Advertising. The  manager shall: have responsibility to advertise 
and promote the Enterprise, the budget far which rnarkcting and advertising activities shall be 
induded in the annual operating budget approved by the Management Committee as described in 
Section 4.30. Manager, in marketing and advertising the Facility, shall. pursuant to Section 
J.6.JI, have she right to use marketing and advertising senvices of Off-Site Employecr;. Thc cost 
of such marketin and advertising activities shall result in no additional (direct or indirect) 
compensation or profit to Manager. and shaII constitute an Operating Expense. 



4.8 Enternrise Bank AccounQ. The Management Committee shall, with appmvaI of 
the Board of Advisors. select a bank or banks located in the State of Oklahoma for the deposit 
and maintenance of the funds of the Enterprise and shall establish such bank accounts as the 
Manager deems appropriate and necessary in the course of business and as consistent rvith this 
Agreement, including, but not limited to accounts to service the Minimum Balance Working 
Capital and the Capital Reserve Fund. No bank account of the Enterprise shall be opened 
without prior written notice to the Management Cornmiltee and a resolution signed by the Board 
of Advisors of the Tribe. 

4.9 Pre-Opening. Three (3) months prior to the scheduled Commencement Date, 
Manager shall commcnce implementation of a pre-opening program. which shall include all 
activities necessarlj to financially and ope~ationally prepare the Facilities for opening. To 
implement the pre-opening pro-m,  Mmagw shall prepare a comprehensive pre-oping 
budget. which shaH be submitted to the Management Committee for its approval. 

A10 Oneratine Bndeets, Mmager shalI, prior to the scheduled Commencement Date, 
submit 10 the Board of Advisors for its approval, a proposed operating budget and business plan 
for the remainder of the current pear cu ow rat in^ Budget and Business Plan"). Thereafter, 
Manager sl~all, not less than sixty (60) days prior to the comrnenccnlent of each fill or partial 
year, submit to the Board of Advisors. for its approval, a proposed Operating Budget and 
Business Plan for the ensuing full or partial year, as the case may be. The Road of Advisors' 
approval of the Operating Budget and Business Plan shall not be unreasonably withheld or 
delayed. Manager shall meet with the Board of Advisors to discuss the proposed Operating 
Budget and Business Plan, and the Board of Advisors' approval shall be deemed given unless a 
specific twitten objection thereto is delivmed by it to Manager within thirty (30) days after 
Manager and the Board of Advisors have met to discuss the proposed Operating Budget and 
Business Plan. If the Bomd of Advisors for any reason declines to meet with Manager to discnss 
a proposed Operating Budget and Business Plan, shall be deemed to have given its consent 
unless a specific written objection is delivered by it to Manager wiihin fifteen (15) dnys after the 
date the proposed Operating Budget and Business Plan srre submitted to the Board of Advisors. 
The Board of Advisors shall review the Operating Rudget on a Ijne-by-line basis, To be 
cfi'ective, my notice that disapproves a proposed Operating Budget and Business Plan must 
contain specific objections 10 individual Bud@ line items. Jf Ihe initial proposed Operating 
Budget contains disputed budget itemfs), the Roard of Advisors and Manager agree to cooperate 
with each other in good faith to resolye the disputed or objectionable proposed itern(s). If the 
Board oF.Advisors and Manager are unable to resolve the disputed or objectionable itemfs) prior 
to the commencement of the applicable year, the undjsputed portions of thc proposed Operating 
Budpet shall be deemed to be adopted and approved and the corresponding line itern(s) contained 
in the Operating Budget for thc preceding year shall be adjusted as set forth herein and shall he 
substituted in Iieu of'thc disputed jtern(s) In the proposed Operating Budget. Those line items 
which are in dispute shall be determined as fallum~s: 

(a) For disputed items other than thosc involving payments to Mantnaser or 
any of its aixliates, such items shaPl be determined by increasing the preceding year's 
actual expense for the corresponding line items by an amount determined by Manager 
which does not exceed the Consumer Price Index for A11 Urban Consumers published 
by the Bureau of Labor Statistics of the United States Department of Labar. U.S. City 



Average, all items (1982-1984 = 100) for the year prior to the year with respect to which 
the adjustment to the line item(s) is being eafculated or any successor or repIacernent 
index thereto. The resulting Operating Budget obtained in accordance with the 
preceding sentence shaIl be deemed to be the Operating Budget in effect until such time 
as the Board of Advisors and Manager have resolved the disputed items. 

(b) For those disputed items involvin_g payments to Manager or any of its 
affiliates, the prior year5 budget for the disputed item shalI remain in effect until such 
time as the Board of Advisors and the Manager have resolved the disputed items. 
Manager may, after approval by the Board of Advisors, revise the Operating Budget 
from time to time, as necessary, to reflect any unpredicted significant changes, variables 
or events or to include significant, additional, unanticipated items of expense. Manager 
may, after notice to the Board of Advisors, reallocate part. or all of the amount budgeted 
with respect to any line item to another line item and to make such other modifications 
to the Operating Budget as Manager deems necessary. In addition, in the event actual 
Gross Revenues for any interim accounting period are greater than those provided for in 
the Operating Budget, the mounts approved in the Operating Budget for guest senices, 
food and beverage, telephone, utilities, marketing and the repair arid mrtintenance of the 
Facility for any month shall be automatically deemed to be increased to an amount that 
bears the same relationship (ratio) to the amounts budgeted for such items as actuaI 
Gross Revenue for such month hears to the projected Gross Revenue for such month. 
The Tribe acknowledges that the Operating Budget is inlended only to be a reasonable 
estimate ofthc Entqrise revenue and expenses for the ensuing year. Manager shall not 
be deemed to have made any guarantee, warranty or representation urhatsoever in 
connection with the Operating Budget. Ti'i'ithout limitation, any payments made ta 
Manager pursuant to any affiliate or other related contracts shall at all times be subject 
to the cap on payment to the Manager as set forth in Section 4.27.1 of this Agreement. 

4.10.2 Adiustment to Operating B u d ~ e t  and Business Plan. If Manager 
encounters circumstances 11-11ich require unbudgeled nrld unespecrcd expenditures not foreseen 
a1 the time of preparation of the Operating Budget and Business Plan and which Manaser deems 
reasonably necessary, in addition lo and without Timiling the instances described in 
Sections 4.1 0 , u .  and 4.12 and the remedies in Section 4.1 0. R4anager may. without the Board 
of Adlisors' - --- approval. make such expenditures for so long as the same will not, in any quarter, 
cxceed of the amount budgeted for any department. Such limitation shall not apply to the LC' 
realloc&xi of budgeted dolIms within any department. Manager shall have the right. from time / 

to time during suc l~  year, to submit a revision lo the Opcratinp Budget and Business Plan to the 
Board of Advisors for approval. which approval shall not be unreasonabl? withheld or driayed. 
'The Board clf Advisors will review all proposed revisions to an Operating Budget and Business 
Plan on a line by line basis in the scme manner as the Operating Budget and Business Plan. If 
the Road of Advisors shall disapprove or raise my objections to any items contained in 
revisions to an Operating Rudget and Business Plan, Manager shall continue to usc a11 
reasonable efforts to comply 1vivizI-i the Operating Budgel and Business Plan until a proposed 
revision has bcen approved or this .4greemenl is terminated. 

4.11 Capital Bad~ets.  Manager shall, not less than sixty (60) days prior to the 
commencement of' each ear. submit to the Board sf Advisors a recommended "Capital Budget" 



for the ensuing full or partial year, as the case may be, for hmishings, equipment, and ordinary 
capita/ replacement items ("Capitaf Replacements") as shaIl be required to operate the Enterprise 
in accordance with sound business practices. The Board of Advisors and Manager shall meet to 
discuss the proposed Capital Budget and the Board of Advisors shaIl be required to make 
specific written objections to a proposed Capital Budget in the same manner and within the same 
time periods specified in Section 4.1 0 with respect to an Operating Budget. Proposed revisions 
of the Capital Budget shall be considered in the same manner and within the same time frames 
specifid in Section 4.10, ?he Board of Advisors shdl not unreasonably withhold or delay its 
consent. Unless ~ h c  Board of Advisors and Manager othenvise agree, Manager shall be 
sesponsibIe for the design and instalIation of Capital RepIacements, subject to the Board of 
Advisors approval and right to inspect. 

4.12 Capital Replacements and Maintenance. The Tribe, through the Board of 
Advisors. shall effect and espcnd such mounts for my Capital Replacements as shall be 
required, in the course of the operation of the Enterprise, to maintain, at a minimum. the 
Enterprise in compliance with any Legd Requirements and to comply with Manager's 
recommended programs for renovation, modernization and improvement intended to keep the 
Enterprjse competitive in its market or to correct any condition of an emerzencp nature. 
including without lhitafion maintenance, repIacements or repairs which are required to be 
effected by the Tribe through the Board of Advisors, which in Manager's sole discretion requires 
immediate action to preserve and protect the Facility, assure its continued operation, and/or 
protect the comfort. health, safety andtor welfare of the Facility's guests or empIoyees. Manager 
is atrthorized to take 811 steps and to make all expenditures from the Enterprise's bank account, or 
Capital Rescrve Fund, described at Section 4.13, (in the case of expenditures for Capital 
Replacements) as it deems necessary to repair and c o m t  any such condition. regardless whether 
such provisions have been made in the Operating Budget for any .such expenditures, and the cost 
thereof may be advanced b~ Manager and rcirnbursed from future revenues. Design and 
inslallation of Capital Replacements shall be affected in a time period and subject to such 
conditions as the Management Committee may establish to minimize interference Mrith or 
disruption of ongoing operations. 

4.13 Creation, Use and Disposition of Capital Reseme Fund. Manager shall 
establish a resen;? h n d  for the purpose of' purchasing additions, replaccmcnts or improvements 
to the physical =sets (including applicabIe systems software) of the Facility by transferring a 
pcrccntnge. as set forth beIow, of the montl~ly Net Revenues to an Enterprise Bank Account 
established for this purpose. A11 amounts in the Capital Reserve Fund shall be invested in 
interest bearing investments to the extent that availability of funds. when required, is not thereby 
impaired, lntcrcst e m e d  an amounts deposited in the Capital Resenre Fund shalI be added to 
the bakmce availabIe for the purpose of the Capital Reserve Fund. Manager sl~aIl invesr these 
funds in accordance with an investment policy adopted by the Board of Ad~~isors. Manager shall 
draw on the Capital Resene Fund to purchase those items included in the "Gpital Budget" 
approved by the Board of Adviso~s or such emergency additions or replacements as shall be 
required to keep the Enterprise in compliance with Fcgal requirements or such additions or 
replacements necessary to protect the comfort, henfrh. safety or welfare of the Facilip's guests or 
cmployccs or the operating standards of the Enterprise. Deposits into the Capital Reserve Fund <4; 
shall hc each month. Such transfers shall be made from Distributable Net " . 
lievenu~;, shall nor be dceGed an Operating Expense and shall be made each rnclnih hy the 



twenty-first day to disburse the previous month's addition to the Capital Reserve Fund. At the I , 
end of any fiscal year, if the actual amount remaining in the Capital Resenre Fund exceeds ,: 

r - 

- any such excess shall be distributed at the direction of the Tribe. At the end of the 
term of 6 s  Agreement, the cash and investment assets of the Capital Resene Account and the 
Capital Resenre Fund shall be applied to any remaining obligations under this Agreement, with 
any cxuess amount distributed at the direction of the Tribe, 

3.13.1 Supplv Items. Anything with GAAP useful lii'e of one (1) year or less is 
deemed a supp3 y item rind not a capital item. 

4.13.2 Ex~enditnres. Any expenditures for capita1 replacements, which have 
been approved in the budget process, may be paid from the Reserve Fund without further 
approval from the Tribe. 

4.14 Litigation. If any claim or legal action is brought against thc Tribe, the Manager, 
the Management Cornrnittce. the R o d  of Advisors or any employee of the Manager or of the 
Enterprise at the Facilip or Board of Directors of the Tribe by any person arising out of the 
operation of tttc Enterprise or against the Manager, its parent, subsidiary or affiliates arising out 
of Manager's pnrticipation in the Tribe's manager selection process or the execution of this 
Agreement or any other related agreement benveen Tribe and Manager, the Tribe, the Board of 
hdvisors, or the Manager, as appropriate, s h d  defend such action. All liabilities, costs and 
expenses. includin~ reasonable attorneys' fees and disbursements incurred in defending and/or 
settling any claim or action which are net cover& by insurance and which, as to Manager, relate 
to acts or omissions of Manager within the scope of its authority under this Agreement, shafl be 
an Operating Expense, or, if incurred prior to thc Commencement Date, shall be a Slart-up 
Expense. The only exception to the foregoing shaII be tha~ each party will be responsible for its 
own acts if same me proven to be willful or wanton. Further, notwithstanding anything to the 
contrary contained herein, to the extent that the attorneys' fees incurred by Manager are in 
connection with acts or omissions of Manager where Manager is adjudicated to be at fault then 
such attorneys' fees shall not constitute an Operating iE.xpense. 

4.15 So Manaper Wares or Salaries. Except as otherwise provided, ti;ith respect to 
Manager's employees described in Section 4.6.2 and Off-Site Employees described in Section 
4.6.4, neither rl~e Manager nor my of its officers, directors or shareholders shall be compensated - 
by wages from or contract payments by thc Enterprise for their efforts or for any work which 
they pcrfom under this Agreement, other than loan repayments, and the Management Fee paid 
to Manager under Section 6.4. Nothing in this subsection shall restrict the ability of an employee 
of the Enterprjse to purchase or hold stock in the Manager, its parents, subsidiaries or affiliates 
where In) such stock is publicly held, and (b) such employee acquires. on a cumulative basis. less 
than fivc percent (5?$) of the outstanding stock in the corporation. 

4.16 Internal Control Svstcrns. The Manager shall install systems for monitoring of 
all f~lnds, which systems shalI be submitted to the Hoard oi'Advisors for approval in advance of 
irnplcmenta~ion. which approval shall not be rmreasonably withheld. The Board of Advisors 
shall retain the right to review a11 internal contra1 systems (the "'Internal Contr~l Svstems") and 
any changes instituted to  the Internal Control Systems of the Enterprise. 711c Board of Advisors 
shall have the right to retain an auditor to review the adequacy of the IntemaI Control Systems 



prior to the Commencement Date. The cost of such review shall constitute a start-up expense. 
Any significant changes in such systems after commencement of operation of the Facility also 
shall be subject to review and approval by the Board of Advisors. The Board of Advison and 
ihe Manager shall have the right and duty to maintain and poIfce ihe Internal Control Systems in 
order to prevent any loss of proceeds h m  the Enterprise. The Board of Advisors shall have the 
right to inspect and oversee the systems att all times. The Manager shall install a closed circuit 
teIevision system to be used for monitoring the cash handling activities of the Enterprise, 

3.17 Daily Denosits to De~ositorv Account. The Mmger shdl establish for the 
benefit of the Tribe in  he 'I'sibe's name a Depository Account. The Manager shall collect all 
gross revenues and other proceeds connected with or arising from the operalion of the Enterprise, 
the sale of a11 products. food and hverase, and a11 other activities of the Entmprise and deposit 
the reIatcd cash into the Depository Account at least once during each 24-hour period. All 
money received by the Enterprise on each day that it is open must be counted at the close of 
operations for that day or at leas once during each 24-hour period. The pmties hereto agree to 
obtain a bonded tmnsportation senlice to effect the safe transportation of the daily receipts to the 
bank, if such service is mailable at a reasonable cost and if not provided by the hnnk. which 
expmse shall constitute an Operating Expense. 

4.18 Disbnrsement Account. The Manager shall estabIish for the benefit of the Tribe 
in the Tribe's name a "Disbursement ,4ccount". The Manager shall, consistent with and pursuant 
to the approved m u a l  budget, have responsibiIity and authority for making a11 payments for 
Operating Expenses, debt service, management fees, and disbursements to the Tribe from the 
Disbursement Account. 

4.19 Na Cash Disbursements. The Manager shall not make any cash disbursements 
fiom tlte bank accounts or cash on hand except for the payment of cash prizcs or disbursements 
from any petty cash fund of Any and all other pqments or disbursements by the I ,  - 
Manager shall be made by che& or w;e transfer drawm againsf a bank account. 

1.20 Transfers Between Amounts. The Manager has thc authority to transfer funds 
among the Operating Accounts, csclwdirlg thc Capitd Resewe account, in order to pay Operating 
Expenses, to pay amounts due under the Development and Construction A-geement, the 
Minimum Priority Payment, the investment of Minimum Balance \Torking Capital Funds 
pursuant the Enterprise Investment Policy and the fees payable ao Manager p~muant to this 
Agreement and any other payments provided for in Section 6.4, 

3.21 Insurance. The Manager, on behalf of the Tribo, shall obtain and maintain, or 
cause ils agents to maintain, with responsible ins~r~ulce carriers licensed to do business in the 
State of Oklahoma. insurance in compliance the Compacr and s~tisfac~ory lo Manager and 
the Management Committee covering the Facility and the operations of thc Enterprise, naming 
the Tribe, the Manager, its parent and other affili~tes as insured parties. 

4.22 -4ccot1ntin~ and Book9 an Account. 

4.22.1 Statements, The Manager shall prepare and provide to the Trjbal 
Cornmitree. monthly financial statements of the Enterpfise. which shall include, without 



limitation. a current balance sheet, income statement, statement of cash flows, operating reports, 
and the balance held in the Minimum I3alance Ifrorking Capital Fund ,and in the Capital Reserve 
Fun$. In addition, upon the request of the 'Tribal Committee, Manager shall additionally provide 
copies of the foregoing statements prepared an a quarterly andior on an annual basis, and after 
the full year of operations of the Enterprise, will include comparative statements of a11 revenues, 
and all other mounts collected and received, and all deductions and disbwsements made 
therefrom in connection with the Enterprise. The monthly and quarterly statements and reports 
provided by Manager pursuant to this Section 4.22.1 shall be delivered by the twenty-first (21'') 
day of the month follo\ving the completion of the appIicable month or quarter, with the annual 
operating report delivered within sixty (60) days of the year end. The annual cwtified audit of 
the Enterprise shall be conducted by the Tribe's audit firm. The Tribe, the B.I.A. and the NEGC 
shaIl also have the right to perform special audits of the Enterprise on any aspect of the 
Enterprise at my time without restriction. 'fie costs incurred for such audits shall constime an 
Operating Expense. Such audits shall be provided by the Tribal Cornminee to all applicable 
federal and state agencies. as required by law, and may be used by the Manager for reporting 
purposes under federal and state securities laws, if required. The auditors shall have access to all 
books and records, dI cash mana_eement procedure manuals, all internal contra1 manuals, and aII 
other records, documents, papzrs and persons of the Enterprise or ernpIvyed by the Enterprise as 
the auditors shall deem necessary. For each audit performed by the auditors. the auditors shalI 
provide Manager with a draft management letter, and shall permit Manager a reasonable time 
n4thin which to respond to the management Iettm with changes to the operations of the 
Enterprise. which address the concerns expressed in the draft rnmagement letter. 'I'he Manager 
warrants that it shaII retain in the strictest confidence the information provided by the Tribal 
Committee. and shall include in any reports concerning Manager's financial affairs only such 
portions of informaiion supplied by the Triial Committee as is required by statute to be 
provided. l%e Tribal Committee shall provide copies of the auditor's annual audit to the NTGC 
md to such other governmental a~encies as may be required by law. 

4.22.2 Book3 of Account. The Managa shafl maintain full and accurate books 
of account ,It an office in the Facility or at such other location as may be approved by the Tribe. 
?'he Tribe shall have imcdia te  access to the daily operations of the Enterprise and shall have 
the unlimited right to inspect. examine. and copy a11 such books and supporting business records. 
Such rights may be exercised through an agent, employee, attorney. or independent accountant 
acting on behalf of the Tribe. 

422.3 Accountine Standitrds. Manager shaIl maintain the books and records 
reflecting the operations of tlac Enterprise in accordance with the accounting practices selected 
by the Tribe in conformity with Generally Accepted Accounting Principles consistently applied 
md shall adopt and follow a fiscal year as identified and sclecfe-d by the 'I'ribe. The Facility level 
generated accounting records reflecting detaiIed day-to-day transactions of the Facility's 
operations shaII be kept by Manager and shall be immediatefy accessible and available for 
inspection by the Tribe. The accounting systems and procedures shall, at a minimum (i) cornpl~~ 
with the Compact between the State of Oklahoma and the (ii) include an adequate system 
of internal accounting controls; (iii) permil the preparrrtion of fintmcial statements in accordance 
with senerally accepted accounting principles; (iv) be susceptible to audit; (v) pcrmif thc 
calculation and payment of the Management Fee as described in this Agreement and the 
calculation by the "I'ribe and the NlGC of annual fees payable under 25 C.F.R. Section 514.1: md 



(vi) provide for the allocation of operating expenses or overhead expenses among the Tribe, the 
Tribal gaming operation, the contractor, and any other user of shared facilities and services. 

4.22.4 Accounting Services. SuFect to the Tribe's ability to approve the 
location of books and records as set Forth in Section 4.22.2 abve, all accounting services for the 
Facility shall be performed by Enterprise Employees, Off-Site Employees or third party 
contractors to be determined by the Manager. The cast of such services shall constitute an 
Operating Expense, 

4.23 RetaiI Show and Concessions. With respect to the management of the shops 
and concessions located within the EaciIit:.: the B o d  of Advisors shall approve in advance in 
writing the specific type or types of shops or concessions proposed by the Manager to be 
authorized for inclusion in the Enterprise. 

4.24 Enternrise Opemting Standards. Manager shall operate the Enterprise in a 
proper, efficient and competitive manner in accordance with operating standards established by 
the Mmasement Committee and ratified by the Board of Advisors, which standards shall be 
consistent with the operating standards of the industry generally. 

4.25 hlanager'a Use of the Facilitv. Manager may use the Facility as a model gaming 
enterprise for the prlrpose of tours by, or display to, Indian tribes or other parties which may be 
interested in developing gaming operations to be managed by Manager, provided thar such tours 
will not masonab ly  interfere with the operation of the Enterprise. and that the cost thereof nil1 
not constihtte an Operating Expense of tbc Enterprise. 

4.27 OptionaI Marketine, Services. The Tribe acknowledges that Manager or 
Manager's affilialcs may pro~ridc sen~ices in addition to those which arc encompassed by this 
Agreement. The Tribe agrees to consider in good faith any bids/proposals presented to it by 
Manager or any of its affiliates fos such additional services reIative to the Casino: it being 
~mdcrstood, houlcvcr. that this Section shall in no event be construed ro require the Tribe to 
accept any such bidtproposal. 

4.27.1 Cap on Payments to Manager. Except as othmvise set forth in this 
Azreement, charges to and amounts pagablepy thc Tribe under this Agreement, -when combined 
with the Management Fee, shall not exceed In addition, !>, 1 
except for payment of the Manasement FCC-and interest payable by thc Tribe to%nager with 
resvct to any loans from Manager to the Tkbe, all payments to Manager shall reflect Manager's 
actual cost of such payment items. and in no event shall Manager charge or receive. ei~her 
directly or indirecrly. any profii in excess ofMmager1s actl~aI cosl. 

4.28 Limits of Char~es to Enterprise for Re~ulatom Costs. Without intending to 
limit the Trjhe's ability to budget an). amount it detcrmincs necessary for the regulation of 
gaming at the Entevrise, the Tribe and Manager agree that the rnst~imurn payable by the 



Enterprise for tribal regulatory cost shall be an amount not to exceed an amount to be agreed to 
by the parties. 

4.29 Ameed Ceiling for Reaavrnent of Dwelto~ment and Constsuction Costs. The 
Facility is already in existence and therc are na plans for expansion that would significantly 
change the current footprint of the Facility. Any changes to the Facili2 will be limited to 
intmal renovations, upgrades and similar improvements to the Facility. 

- 
The Tribe's total 

financial obligations for renovations. upgrades md improvements to the Facilie shalI not exceed 
r - -  . - -. " - - * + -  . - - -  - *. .-. - - -  - - -  - - 

ARTICLE 5 
LIENS 

The Tribe speGifically warrants and represents to the Manager that during the term of this 
A-mement the Tribe shall not act in any way whalsoevm, either directly or indirectly, to cause 
any pmty to become an encumbrancer or lien holder of the Property or the Facility, or to allow 
any party to obtain any interest in this Agreement without the prior witten consent of the 
Manager, and. where appIicable, consent fmm the United States, except as provided in the last 
sentence of this paragraph. The Manager specifically warrants and represents to the Tribe that 
during the term of this 12pement  the Manager shall not act in any way, directly or indirectly, to 
cause any parky to become an encumbrancer or lien holder of the Property or the Facility. The 
Tibc and the Manager shall keep the Facility and Property free and clear of all mechanics' and 
other liens resulting from the construction of the Facility and all other Iiens which may attach to 
the Faciliv or the Property: which shall at all times remain the property of the United States in 
trust for the Tribc. If any such lien is claimed or filed, it shall be the duty of the Tribe and the 
Manager to discharge the lien within 30 days after having been given written notice of' such 
claim. either by payanent to the claimant, by the posting of a bond and the pajrrnent into the court 
of the moun t  necessary to relieve and discharge the Property from such claim, or in any other 
manner which will result in the discharge of such claim. Nothing herein shall prevent the Tribe 
fiom utilizing the proceeds ofthe Enterprise to secure borrouGng for governmental md economic 
development purposes as long as sarnc is subordinated to the Capital Replacement Reserve, 
Operating Expenses, and the Management Fee. Notwithstanding the faregoing. purchase money 
security interests in personal property may be granted with the prior written consent of the Board 

Advisors and, when necessaq. the B.I.A.. United Statcs Department of Interior andfor the 
NEGC as appmpriatc. 

ARTICLE 6 
MANAGEMENT FEE, RF,TMBWE1MF,W KND DISBtJRSEMENT 

6.1, Mana~ement Fee. Subject to the provisions of Section 6.4. on or before the 
t~vcnty-first (21 sf) daj- of crtch month after the first calendar month of operation. Manager is 
authorized by the Tribe to pay itself from the Minimum Balance \Torking Capiial Accounr its 
Management Fee. 



6.2 Disbnrsernents. As and when received by Manager. a11 revenues shall be 
deposited in the Bank Account(s) created pursuant to Section 4.8 ofthis Agreement. There shall, 
in .turn, he disbursecI by Manager. for and on behalf of the Tribe. funds fmm the Bank Account(s) 
to pay, to the extent available. Operating Expenses and required deposits into the Capital Reserve 
Fund for Capital Replacements. 

6.4 Pslvrneat of Pees and TribaI Disbursement. Within 21 days afier the end of 
each calendar month of operations, t l ~ e  Manager shall calcuiate and report to the Tribe the Gross 
Revenues. Operating Expenses, Net Revenues and Distributable Net Revenue of the Enterprise 
for the previous month's operations and the year's operations to date. Such Distributable Net 
Revenues shall be disbursed monthly from the Minimum Balance Working Capital Account to 
the extent available to pay the scheduled items to the extent due and payable and earned in the 
following order of priority: 

(i) the Minimum Priority Payment as described in Section 2.34; 

(ii) any and all principaI and interest due according to the Iean amortization 
schedule for loans relating to the development and operation of Enfewrise. if any (except 
as set forth in Section 4.29 of this Agreement, as of the date hereol: - 

4 

(iii) Capital Reswe Fund contribution as described in Section 4.13: 

(iv) the Recaupment Fayment and reimbursement of other amounts advanced 
by the hlanager; 

(11) Management Fee as described in Section 3.7. 

All remaining Distributable Net Revenues shall be distributed at t11c direction of the 
Tribe. The Tribe shall be responsible for payncnl and provision of a11 operating capital for the 
Enterprise. 

6.5 Adjustment to Final Distribntion at End of Fiscal Year. Thc independent 
certified public accounting firm selactcd pursuant to this jlgecrnent shnI1 recommend. as part of 
the annual audit. any adjustments, if necessary. to the annual Management Fee and the Tkbe's 
dislrib~ltion lothcr than the Minimum Priority Payment), rvhich ndjustmenls shall he made bv 

and the 'Tribe. 

6.6 Distribution at End of Term. At the end of the Term of this Agreement, and 
following the cornpiction, by the auditor, of the m u a l  audit for the final year of the 
Management Agreernen~~ but in no event later than one hundred and twenty (120) days follolrving 
the cnd of the Term of this Agreement, any balance due to Manager. together with my 
adjustment determined to be necessay as a result of the final annual audit of the Enterprise. shall 
be paid to Manager. 



ARTICLE 7 
GENERAL PROVISIONS 

7.1 Notice. Any notice required to be given pursuant to this Apernent shall be 
delivered to the appropriate party by Certified Mail Return Receipt Requested, addressed as 
follows: 

If to the Tribe: TONKAWA TRIBE OF INDIANS OF 
OKLAHOMA 
C/O President 
P.O. Box 70 
Tankawa, Oklahoma 74653 
FAX: 580-628-7033 

Copy to: 

If to Manager: 

Copy to: 

ANDIIEWS DAVIS 
c/o Ken Beha rd .  Esq. 
100 North Broadway. Suite 3300 
Oklahoma City, Oklahoma 73 1 02-88 12 
FAY: 405-235-878 1 

GAUGHAN GAMlNG-TONK_4\NA, LLC 
c/o John Gaughan 
3555 West Reno Avenue, Suite C 
Las Vegas, Nevada 89 1 1 8 
Fhx.. 702-891 -5228 

G A U G W  GAMNG, LLC 
c/o Sam BasiIe, Vice President and General Counsel 
3555 Wesi Reno Avenue, Suite C 
Las Vegas, Nevada 891 1 5 
FAX: 702-891 -5228 

nr to such other different addresstes) as the Manager or the Tribe may specifj in writing using 
the notice procedure caIIed for in this Article 7. Any such notice shaII be deemed given t\vo days 
Following deposit in the United States mail or upon actual delivery, whichever first occurs. 

7.2 Authorization. The Tribe and Manager represent and t v m t  to each other that 
they each hwe fill1 power and authority to execute Ihis Agreement and to be bound by and 
perform the t m s  hereof. On requcst, each party shall furnish the other evidence of such 
authority. 

7.3 Relationship. Manager and the Tribe shall not be construed as joint venturers or 
partners of eacIr c?thcr by rewan of this Agreement and neither shall have the power to bind or 
obligate the orher except as set forth in this Agreement. 

7.4 Mana~er's Contractual Authorih. in the Perfarrnance of this Ameement. 
Suhject to the provisions of'the IGRA and rIrc Compact, Manager is authorized to make. rntcr 



into and perfom, in the name of and for the account of the Tribe, any contracts deemed 
necessary by Manager to perfom its obligations under this Agreement. 

7.5 Further Adons. The Tribe and Manager agree to execute all contracts, 
agreements and documents and to take all actions necessary to compIy with the pratisions of this 
Agreement and the intent hereof. 

7.5.1 Fire and Safetv. The Facility has been eonstmcted, and will be 
maintained in compliance \t'irh the State of Oklahoma Building Code. Nothing in this Section 
shall grant any jurisdiction to the State of Oklahoma or any pulitical subdivision thereof over the 
Property or the Facility. The Manager shall make all amgernents for emergency and fire 
protection to be supplied to the Facility. A11 costs relative to the provision of sucl~ emergency 
and fire protection shall constitute an Operating Expense. 

7.5.2 Taxes. If the State of Oklahoma or any local government attempts to 
impose any possessory inkrest tzc~ upon any party to this ~2greement or upon the Enterprise, the 
Facility or the Property, the Board of Advisors. in the name of the appropriate party or parties in 
interest, will, upon the request of either party, resist sr~ch attempi through legal action. 'The costs 
of sucl~ action and the compensation of legaI counsel shall be an Operating Expense of the 
Enterprise. Any such tax shall constitute an Operating Expense of the Enlqrlse.  This Section 
shall in no manner be construed to imply that any party to this A-mement or the Enterprise is 
Eiable for any such tau, or that any state or fedmi tax on the Manager's income is to be 
considered an expense of the Enterprise. 

7.5.3 Tribal Taxes. The Tribe agrees that neither it nor any agent, agncy,  
affifiatr or representative of the I'ribe wiiI impose any taxes. fees, assessments, ar other charges 
of'any nature whatsoever on payments of any debt senlice to Manager or to any lender furnishins 
financing far the 1:acility or for the Enterprise, or on the Enterprise, the Facilily, the revenues 
there fism or on the Management Fee as described in Section 6.4 of this Agreement; provided. 
ho~ve\~cr, the Tribe may assess a tax upon Mmager in the nature oSa business and occupation 
or other tax assessed against Manager by the State of Oklahoma. but only to the exqcnt that same 
is a dollar f i r  dollar set off against the State tax, The Tribe further agrees that neither il nor any 
agent, agency, affiliate or rcpresentative will impose any taxes. fees, assessments or other 
charges of my nature whatsoever on the salaries or benefits, or dividends paid to. m y  of the 
Manager's stockholders, officers, directors, or employees or any of the employees of the 
Enterprise. hlmager retains the ri&. in its sole discretion. to terminate this Agrccmenl and all 
accompanying ayccrnents if it reasonably determines that any statute or re211lation of the Tribe 
renders operation of the Enterprise uncompetitive. Should thc Manager terminate this 
Agrccmcnt pursuant to this Section, the hjanager shall retain the right to repayment ofi 
(a) money lent to the Tribe: and (b) reimbursement of any monies, which may bccomc due and 
payable. Except as othenvisc provided herein, if any laues, fees or assessments are levied by the 
'Tribe on the Enterprise, such taxes and assessments shall he abated for the term of this 
Apeemcnt. hTolhin_e herein shall limit the Tribe's ability to tas. its members. 

7.5.4 Situs of the Contracts. This Agreement. as well as all cantracts entered 
into between the Tribe and any person or any entiq providing services to the Enterprise, shall be 
decmed entered into at the Executive Office of the Tribe on Indian County in Oklahoma. and 



shaIl be subject to all Legal Requirements of the Tribe and federal law as well as approval by the 
Secretary of the Interior or the Chairman of the NlGC where required by 25 U.S.C. 5 81 or 
IGRA. 

7.5.5 Compliance With The National E~vironrnental Policv Act. The Tribe 
sbalI supply the NIGC wilh aI1 information necessary for the NIGC to comply with any 
regulations of the Commission issued pursuant to NEPA. 

7.6 Defense. Except for disputes between the Tribe and Manager, Manager shall 
bring andlor deiknd and/or settle any claim or legal action bmught against Manager or the Tribe, 
individually, jointly or severally in connection with the operation of the Enterprise. Manager 
shall retain and supervise legal counsel, accountants and such other professionals, consuItants 
and specialists as Manager deems appropriate to defend andlor settle my such claim or cause of 
action. In all cIaims or legal actions bringing claims against the Tribe involving questions of 
jurisdiction, tribal sovereignty or sovereign immunity issues. the Manager shall consult with the 
Tribe eoncernjng the presentation and defense of suck actions. AII liabilities, reasonable costs, 
and expenses, including attorneys'fees and disbursements, incmed in defending and/or settling 
any such claim or legal action, which are not covered by insurance, shall be an Operating 
Expense. Nothing contained herein is a grant to the Manager of the right to waive tribal 
sovereign immunity. 

7.7 Waivers. No failure or delay by Manager or the Tribe to insist upon the strict 
performance of any covenmt, agreement, tern or condition of €his Agreement, or to exercise any 
right or remedy consequent upan the breach thereof, shall constirute a waivcr of any such breach 
or any subsequent b ~ a c h  of such covenant, agreement, term or condition. No covenant. 
agreement. t m ,  or condition of this Agreement and no breach thereof shaI1 be waived, altered 
or modified except by written instrument. No waiver of any breach shall affect or alter lhis 
Agreement, but each and every covenant, agreement term and condition of this A_mcement shall 
continue in fuII force and effect with respect to any other then existing or subsequent breach 
thereof. 

7.8 Captions. l l ~ e  captions for each Section and Article are intended far 
cnnvenicnce odq,  

7.9 SeveverabiIitv. l i  any of the tems and provisions hereof shall be held invalid or 
unenforceable. such in~diditj;  or unenforceability shall no1 affect any of the olher tems or 
provisjons hereof'. If. however, any material part of a pmyk rights under this Agreemen1 shall 
be declared invalid or unenforceabIe (specificaIlp including Manager's right to receive its 
Management Fees), the party whose fights have been declared invalid or unenfmceable shall 
have the option to teminatc this Agreement upon thirty (3) days twitten notice to thc other 
party, without liability on the part of the terminating party. 

7.10 Interest. Except for any advances by Manager to the Tribe of all or any part of 
the Minimum Prioriry Payment, any amount payable to Manager or the Tribe by the other, which 
has not been paid as provided herein, or in the Development and Consmctian Agreemenl shall 
accrue inrerest ar rr rat? equal to' - U'ithout limitation. all i.,kj 

A - ,  
inlcrcst paid to Manager shall cnnzilute an Operating Expense. 



7.11 Reimbursement. The performanee by Manager of its responsibilities under this 
Agreement are conditioned upon the Enterprise generating sufficient funds from borrowings and 
operations to enable Mmager on a timely basis to perform its obligations hereunder. - 

7.12 Tmvd and Orrt-of-Pocket Expenses. Subject to the annual budget, Manager 
shd l  be reimbursed for all rcasonablc travel and out-of-pocket expenses of Manager's employees 
reasonabIy incurred in the performance of this Agreement. Reasonable travel and out-of-pocket 
expenses shalI not include ongoing living expenses of the Manager or employees of the 
13nterprjsc. A11 such expenses shall be reimbursed at actual cost to the Manager. Subject to the 
annual budget. all such expenses shaII be an Operating Expense so Iong as Manager establishes 
that these expenses constitute the actual cost to Manager. 

7.13 Third P a m  Beneficiarv. This Agreement is exclusively for the benefit of the 
parties hereto and it may not be enforced by my party olher than the parties to this ALmement 
and shall not give rise to liability to any third part?; other than the authorized successors and 
assigns of the parties herde. 

7.14 Brokera~e or Othcr Fees. Manager and the Tribe represent and warrant to each 
othcr that neithcr has sought ~ h c  services of s broker, finder or agent in this transaction, and 
neither has employed. nor authorized. an). other person to act in such capacity other than as 
disclosed herein. Manager and the Tribe each hereby a p e s  to indemnif!r and hold the other 
harmless from and against any and all claims, loss, liability. damase or expenses (incIuding 
reasonable attorneys' fees) suffered or incurred by the other party as a result of a claim brought 
by a person or entity engaped or claiming to be engaged as a binder, broker or agent by the 
indemnifyins p a p .  

7.15 Survival of Covenants. With the exception of the obligation to make the 
Minimum Priority Payment described at Section 6.4, any covenant. term or provision of this 
Agreement which. in order to be effective, must sunrive the termination of this Agreement, shall 
sunive any s~lch terminalion. 

7.16 Estoppel Certficate. Manager and tho Tribe agree to furnish to the othcr party. 
from time to time upon request. cuz estoppel certificate in such reasonable form as the rcquestin_p 
par@ may request stating tvl~ethcr there have been any defaults under this .Agreement known lo 



the party furnishing the estoppel certificate and such othw information relating to the Enterprise 
as map be reasonably requeged. 

7+17 Periods ofTime. Whmever any determination is to bemadeor action is tobe 
taken on a date specified in this Agreement, if such date shall fall on a Saturday, Sunday or legal 
holiday under the lalvs of the 'Tribe or the State of Oklahoma, then in such event. said date shall 
be extended to the next day which is not a Saturday, Sunday or legal holiday. 

7.18 Pn~aration of Ameement, This Agreement shall not Ise construed more 
strongly against eitl~er p a p  regardless of \vo is responsible for its preparation. 

7.19 Exhibits. Nl exhibits attached hereto are incorporated herein by reference and 
made a part hereof as if fully rewritten or reproduced herein. 

7.20 Successors, Assims, and Subcontracting. Tfre benefits and obligations sf this 
.A_wcrnent shall inure tu and bo binding upon tlrc pmics hereto and their respective successors 
;md assigns, So long as same is; in compliance with IGKA m d  the Compact, the Tribe" consent 
shall not be required for Manager to assign or subcontract any of its rights, intmsts or 
obligations as Manager hereunder to any parent, subsidiary or afiliate of Manager or its 
successor corporation, provided that any such assignee or subcontractor agrees to be bound by 
the terns and conditions of this A p m e n i ,  specificaIEy the right of the Enterprise to the use of 
Manager's Marks during the term of this Agreement. The acquisition of Manager or, if 
appIicable, its parent company by a party other than the parent, subsidiary, or at7fiIiate of 
Manager, or its successor corporation, shall not constitute an assignment of this Agreement by 
Managcr and this Ap-cement shall remain in f d l  force and effect bchveen the 'Tribe and 
Manager. sub-iect only to NEGC completion of its background investigation and approval of the 
purc21ascr provided that such acquiring company shall seek the Board of Advisorskpproval sf 
any Cieneral Manager. Director of' Finance. Ilircctor of Human Resources and the Director of 
Casino Operations if such are replaced subsequent to the Acquisition and this Agreement shall be 
amended to so provide automarically upon such acquisition. Oiher than as stated above. this 
Agreement map be a~signed or its non-gaming obligations subcontracted by the Manriser, 
subject to approval by the Tribe, which approval shall not be unreasonably uithhdd, and the 
Chairman of the NIGC or his authorized representative after a complete background 
investigation of the proposed assignee. The Tribe shall, without she consent of the Manager but. 
to the estent required, subject to approval by the Secretary of the Interior or the Chairman of Ihe 
NIGC or his authorized representative, have the right to assign this Agreement and the assets of 
the Enterprise to an instrurnentaIitp of the Tribe or to a corporation wholl!r owned by the Tribe 
organized to conduct the business of the Enterprise for the Tribe that assumes all obligations 
herein. assignment by the 'I'ribe shall not prejudice the rights of the Manager under this 
Agreement. No assignment authorized hereunder shall he effective until a11 necessary 
government appmvals have been obtained. 

721 Contidential Information. Both parties agree that any information received 
conccming the other party during the performance of this Agreement. regarding the parties" 
organization, financial matters, marketing plans, or other information of a proprietary nature, will 
be trealed by both parties in full confidence, and, except in response to legal process or 
appropriate and necessary governmenfa1 inquiry, wilI not be revealed to any other persons. firms 



or organi7ations. This provision shall survive the termination of this Agreement for a period of 
ttvo 17) years. 

7.22 Emplovment Solicitation Restriction Upon Termination. It is anticipated that 
the initial management staff of the Enterprise w i l l  be recruited by Manager from the ongoing 
opemtions of Managcr or other gaming operations ("Covered Emploveg'"). In addition. during 
the Term of &is Ageement, such positions might Iikcwise be fiIIed with Covered Employees. If 
this Agreement is terminated at any time other than at the end of the Tcrm, then the Tribe agrees 
not to employ any Covered Employee for a period of twelve (12) months after the ternination or 
expiration of this Agreement, without Manager's prior mitten approval. Furthermore, the Tribe 
hereby agrees not to solicit the employment of any Covered Employee at my rime during the 
Term of this Agreement without Manager's prior twitten approval, 

7.23 Patron Dispute Resolution. Manager &a11 submit all patron disputes concerning 
play to the Tribal Gaming Commission pursuant to the Gaming Ordinance, the replatians 
promulgated thereunder, and the Compact. 

7.24 Modification. Any chase  to or modification of this Agreement must be in 
writing signed by al! parties hereto and shall be effective only upon approval by the Chairman of 
the NIGC, the date of signature of the parties notwithstanding. 

ARTICLE 8 
WARRANTIES 

8.1 U'arrantics. The Manager and the Tribe each warrant and represent that they 
shall npt act in an1 whatsoever. directly or indirectly, to cause this A_mcrnent to be 
amended, modified, canceled, or terminated, except pursuant to Section 7.24. The Manager and 
the Tribe warrant and represent that they shall take all actions necessary to ensure that this 
Agreement shall remain in full force and effect at all times. 

8.2 Interferenee in Tribal M a i m .  The Manager agrees not to interfere En or 
attempt lo infTucnce thc internal affairs or government decisions of Tribal government by 
offering cash incentives, by making written or oral threats 10 the personal or financial status of 
any person, or by any other action, specificstlly including actions in the normal course of 
business of the Manager that only affect the activities of the Enterprise. except for contact with 
the Board of ildvisors or authorized Tribal employees. 

8.3 No Political interference with Operations. 'fie Tribe agrees that it shaIl not. 
through its elected govcmrnenr officials. interfere with rhe day-to-day operations of'hllanager. 

8.1 Prohibition of Pawnents to Members of Tribal Government. The Manager 
mpreseslts and ~vrtrranints that no payments have been or will be made lo any member of the Tribal 
government, any Tribal oficial, or any Tribal government employee for the purpose of obtaining 
my spccial privilege, gain, advantage or consideration. 

8.5 Prohibition of Miring  gamin^ Regnlatonr Officials and Mernb.cn of Tribal 
Government . No rnernberls) oi' the Board nf Advisors, the Tribal Ciaming Curnmission, the 
'Tribal Kcprcsentative or their respectivs immedialc fjmily rnernber(s) ma? bc employed at rhc 



Enterprise. Any elected Tribal official who is not involved in gaming matters at the Entaprise 
as set forth in the immediately preceding sentence may be employed at the Enterprise upon 
obtaining a witten waiver from the Board of Advisors and other requi~ed regulatory appmvd. 
For these purposes, the term "immediate family member" means an individual who is related to a 
member of the Board of Advisors, Tribal Gaming Commission or the Tribal Representative as a 
father, mother, son, daughter, brother, sister, husband, wife, father-in-Iaw, mother-in-law, son-in- 
law, daughter-in-law, bother-in-law, sister-in-law, stepfather, stepmother, stepsister, stepbrother, 
half brother or half sister. 

8.6 Prohibition of Financial Interest in Enterprise. No member of the Tribal 
government shall hal'o rt direct or indirect financial interest in the Enterprise greater than the 
interest of any other member of the Tribe. 

8.7 Definitions. As used in this Article 8, the term "member sf the Tribal 
govement" means an? member of the Tribal Committee, or other tribal elected oficial, Board 
of Advisors, the 'I'ribal Gaming Commission or any independent board or body created to 
oversee any aspect of Gaming and my Tribal court oficial. 

ARTICLE 9 
GROUNDS FOR TERMINATION 

9.1 Voluntarv Termination and Termination for Cause. This Agreement maybe 
termina~ed pursuant to 111e provisions ol'sections 8.1, 9.2,9.3,8.4. and 9.5. 

9.2 Vo1untar-v Termination. This A-mement may bc terminated upon the mutual 
twitten consent and approval of the p~rties. 

9.3 Termination for Cause. Either pa~?y may tminate  this Agreement if the other 
p m y  commits or a!lons to be committed any material breach of this Agreement. A material 
breach of this A~eement  shall include, but not be limited to. a failure of either party lo perform 
any materid duty or obligation on its part for any twenty (20) consecutive days after notice. 
Ncither party may terminate this Agreement on grounds of material breach unIess ir hzq provided 
written notice ttr the other party of its intention to decIare a defauit and 10 terminate this 
Agreement and the defaulting party thereafier fails to cure or take steps to substantiaIIy cure the 
default within sixty (60) days following receipt of such notice. The discontinuance or correction 
of a material breach shaII constitute a cure thereof, The Tribe may also rerminate this A-pement 
where the Manager has had its license withdram because the Manager, or a director or oficer of 
the Manager, has been convicted of or pleads nolo contendere to a criminal felony or 
misdemeanor offense such as fraud, embezzIernmt or a crime of mord turpitude; provided, 
ho~vever. the Tribe may not terminate this Agreement based on a director or officer's conviction 
where the Manager terminates such individual within ien ( I  0) days after receiling notice of the 
conviction or plea of nolo contendere. Tn the event that a director or oflccr of Manaser is 
convicted of or pleads nolo contendere to a criminal fulony or misdemeanor offense such as 
fm~id, cmbc~zIr.lcmcnt or a crime of mclraI turpitude, said individual shalI not be allowcd to 
continue managumenr responsibility or be present at the Enterprise and shall immediately he 
prohibited by Manager from said activities or presence. In rhe event of any termination h r  
cause, regardless of fault. the parties shall retain all money previously paid 10 them pursuant to 



Article 6 of this Ayeemat ;  and the Tribe shall retain title to all Facility fixtures, improvements, 
supplies. equipment. funds and accounts, subject to the rights of the Manager to my accrued and 
unpaid Net Revenues due under Article 6 of this Agreement. The Manager shall continue to 
have the right to repayment of unpaid principal and interest and other amounts due under any 
agreements entered pursuant hereto. An election to pursue damages or ta pursue specific 
performance of this Agecmmt or other equitable remedies while this Agreement remains in 
effect shall not preclude the injured party from providing notice of termination pursuant to this 
Section 9.3. Neither shall termination preclude a suit ibr damages. 

9.4 Involuntary Termination Due to Changes in M a 1  Rwuirements. Tt is the 
understanding and intention of the paflies thnt the cstablisl~ment and operation of the Enterprise 
conforms to and complies 14jh all Legal Requirements. I f  during the term of this Agreement, the 
Enterprise, my malerial aspect of Gaming or any material aspect of the Compact is determined 
by the Con-mss of the United States, the Department of the Interior of the United States of 
America, the NIGC, or the final judgment of a court of competent jurisdiction to be unla~vfiul 
under federal law. the obligations of the parties hereto shall cease, and this IZgrcement shall be of 
no further force and effect; provided that (i) the Manager shall have the rights in Section 4.4 of 
this Apcrnenl: (ii) the Manager and the Tribe shall retain all money previously paid to them 
pursuant to Article 6 of this Agreement; (iii) funds of the Enterprise in any account shall be paid 
and distributed as provided in Article 6 of this Agreement; (iv) any money lcnf by or guaranteed 
by the Manager or its affiliates to he Tribe shall be repaid to the Manager to the extent provided 
in this .4greement; and (v) the Tribe shall retain its interest in the lease and title to all Enterprise 
fixtures. supplies nnd equipment, subject to any requirements nf fin'mcing arrangements. 
Nothing contained in this Section 9.4 shall be read to precIude either or both parties' contest of 
any actions. which couId lead to the involuntary cessation of gamjng, by the Enterprise. 

9.5 Manaeer's Right to Terminate Ameernent. Manager may terminate his 
Agreement by wrirrcn notice cf'firtivc upon receipt if': 

(a) Any Tribal, State or Federal authority where ~pproval is required fails to 
approvc this Agreement or otherwise objects to the performance by Manager of any 
obligation imposed on it under this Agreement. 

(b) Manager has been notified by any regulatory agency that the 
performance by it of any obligation imposed by this Agreement will jeopardize the 
relention of any license, or approvals granted thereunder, held by Manager or my of its 
affi1ialt.s in zlny other jurisdiction. and the Tribe refuses to allax+? the Manager to 
immcdiatcly rectib m y  such complaint. 

(c )  Manager has reason to believe that the performance by it or the Tribe of 
any obligation imposed under this Agreement may reasonably be expected to result in 
the breach of any applicable Tribe, State or Federal Ia~v.  

(d) The Tribe fails to make my payment to Manager when due althouzh 
funds are gvailable. 



9.6 Tribe's Rieht to Terminate Amcement. The Tribe may terminate this 
Agreement by writrm nsrict. effective upon receipt of: 

(a) Any Federal or State authority, where approval is required, fails to 
approve this Agreement or o&tfwjse objects to f i e  performance by Manager of any 
obligation imposed on it under this A-mement. 

(b) Tribe has reason to believe that the performance by il or Manager of my 
obligation imposed under this Agreement may reasonably be expected to result in the 
breach of any applicable Tribal, State or Federal law or the Cornpact. 

(c) Manager fails to make any Monthly Minimum Priority Payment to the 
Tribe or annuaI year end distribution within the time specified in this Agreement, unless 
olhenvise provided in this Agreernmt 

9*7 Consequences of Manager's Bmeh.  En the event of the termination of this 
Agreement by the Tribe for cause under Section 9.3, the Manager shall not prospectively from 
the date of termination, except as provided in Section 9.3, have the right to its Management Fee 
from the Enterprise, but such termination shall not affect the Manageis rights relating to 
reimbursement under this Agreement, or any other agreements entered pursuant hereto. The 
Manager m d  Tribe acknowledge and agree that termination of this Agreement may not be a 
sufficient or appropriate m e d y  for breach by the Manager, and further agree that pursuant to 
the other provisions of this Agreement, The Tribe shall, upon breach of this A-greement by the 
Manager, have the right to pursue such m e d i e s  (in addition to termination) at law or equity as it 
determines are besr abIe to compensate it for such breach. Any Net Revenues accruing through 
rhc date oi'temination shall be distributed in accordance with ~Wicle 6 of this 1Zp~ement. 

9.8 Conswuences of Tribe's Brcach. In the event s f  termination of this Agreement 
by the Manager I'ur causc under Section 9.3. the Manager shall not be required to perform any 
further services under this Asreement and the Tribe shall indemnify and hold the Manaser 
harmless against all liabilities of any nature whatsoever refating to the Enterprise, but only 
insofar as these liabilities result from acts within the control of the Tribe or Its agents or created 
by the termination of this Agreement- The Manager and the Tribe acknowledpe and a_me that 
termination of this hgreemcnt may not be a sufficient or appropriate remedy for breach by the 
Tribe, and further agree that pursuant to the other provisions of this Agreement, including but not 
necessarily Iirnited lo, Articles 15 and 2 l ,  the Manager shall, upon breach af this Ageomcnt by 
the Tn'bc. have the right lo pursue such remedies (jn addition to termination) at law7 or equity as 
it determines are bcsl able lo compensate it for such breach, including. without limitation. 
specifically the Management Fee pursuant to Article 5 for a term cquaf to the then remainin3 
term of rl~is Agreement at the percentage of Net Revenues specified in Article 6. The Tribe 
specifically acknowledges and agrees that there d l  be irreparable harm to the Manager and that 
damages will be difficult to determine if the Tribe commits any breach, and the Tribe therefore 
furtl~er acknowledges that an injunction andfor other equitable relief is an appropriate rcmedy for 
my such breach. In such event. the Manager shall have the right to  its Management Fee 
accruing t1wougI1 the date of termination as provided in Artide 6 of this Agreement. Ihc 
repayment of unpaid principal and interest and other arnounrs due under any note guaranteed or 
provided by Manager or its afriliates or my Ioans to thc Tribe. 



9.9 Events Constihtine Material Breach. The following described events and 
conditions shaI1. fbllowing notice and failure to cure as provided in Section 9.3 haeof, constitute 
a Material Breach. 

9.9.1 On the part of Manaper. 

9.9.1.1 Failure to Cornphr with Covenants. Manager shaII fail to 
comply with any applicable covennnz contained in this Agreement or the 
DeveIopment and Construction Agreement; 

9.9.1.2 False Representations. Any representation, warranty, statement 
OT certificate, made or furnished to the Tribe by Manager pursuant to this 
A,wement or the Development and Construction Agreement proves to be 
knowingly false or erroneous in any material respect at the time of making 
thereofi 

9.9.1.3 Banksu~tcv. A petition in bankruptcy is fiIed by or against 
Manager pursuant to the U.S. Bankruptcy Code or receivership laws, or my 
similar law, state or federal, or makes any assignment for the benefit of creditors 
or is adjudged Insolvent by any state or federal court; or 

9.9.1.4 IntentionaE Interference in Internal Political Activitv. Manager 
shaII have been found 10 have 1.iolated Section 8.2. 

9.9.2 On the Part of the Tribe. 

9.9.2.1 Failare to Cornph with Covenants. The Tribe fails to comply 
with my covenant contained in this Agreement or the Development and 
Construction Agreement: 

9.9.2.2 False Representations. Any representation, warranty. statement 
or certificate. mndc or f'urnisl~ed to Manager by or on behalf of the Tr ik  proves to 
be knowingly false or knowingly erroneous in any material respect at thc time of 
the making thereof: 

9.9-2.3 Actions with Respect to CollatcraI. Except in the ordinary 
course of the business of the Enterprise, or as othenvise contemplated in this 
Agreement, the 'Tribe directly or indirectly sells, leases, transfers. hypothecates. 
encumbers or athcnise disposes of, or suffers or permits the sale, lease, tmnsfcr, 
hypothecation, encumbrance or other disposition of any portion of the colIatml 
under any credit facilities owed b19 the Tribe. or removes any such collateral from 
the Facility, or fails to keep such collatml, or fails to cause such collateml to be 
kept. in good order md repair. or uses or permits the use of such coIIateral in 
violation of an:, applicabfe law, statute or ordinance: 

9.9.2.1 Interference with Mana~er's Rights. The Tribe adopts any 
amendments to its laws, or any mlc or regulation promulgated thereunder, or 
imposes any tax or fee or assessment of any kind, tvl~lch \vould prejudice my of 



Manager's rights hereunder, including, witboul limitation, the right to payments 
due to Manager hheretmder, or to the repayment of monetary obligation due under 
this Agreement: or the Dexrelopmrmt and Construction Agreement. or which 
violates the Indian Civil Rights Act. 25 U.S.C. (ifj1301, et seq. 

9.9.2.5 Taxes or Fees. Tne Tribe levies any tax. fee. or other assessment 
of any kind in contravention of Section 7.5.3. 

ARTICLE 10 
CONCLWWOM OF THF, MANAGEMENT TERM 

Upon the conclusion of the term of the Management Agreement, or the termination of 
this Agreement under other of its provisions, in addition to other rights under this Agreement, the 
Managcr shall have the foElo\-ving rights: 

10.1 Transition. I F  termination occurs at any time other than upon the conclusion of 
its Term, Managcr shaIl be entitled to a reasonable period of not Iess than thirty (30) days to 
tmsition managemenr of the Enterprise to the Tribe or its designee. Notwithstanding the 
foregoing, in the event of a termination of this Agreement following revocation or withdm\val of 
Manager's gaming license by final administrative action (and a'fter completion of judicial review 
or expiration of the time for seeking such review and any appeals therefrom), Manager shaH have 
no ability or obligation ta participate in the transition of management of the Enterptise and shall 
no1 be present at the Enterprise. 

10.2 Undistributed Net Revenues. If the Enterprise has accrued Net Revenues. 
which have nor hcen distributed undcr tlrricle 6 of this Agecrneni. thc Manager shalt receive 
that Rilrlnagemen~ I:ee equal to that Fee ir would have rcceived had the distribution occurred 
during rhc term ofthe Management .4_mement. 

ARTICLE I I 
CONSENTS AND APPROF7ALS 

11.1 Tribe. Where approval or consent or olher action of the Tsik is required. such 
approval shall mean the winen approval of the 'Tribal Committee evidenced by a duly enacted 
resolution tl~ereof. Any such approvaI, consent or action shall not be unreasonably willthheld or 
delayed; psovided that the foregoing does not apply where a specific provision of this Agreement 
allo~vs thc Management Cornminee an absolute right to deny approval or consent or withhold 
action. 

31.2 Msna~er.  !Where approval or consent or other action of the Manager is required. 
such approval d~a!I rncan the written approval of the Managing Qfftccr. Any such approval. 
ronscnt or other action shalI not be unreasonably withheld or delayed. 

ARTICLE 12 
DISCLOSURES 



12.1 M'arranties. The Manager warrants and represents as f'Ilows: (i) no person or 
entity has any beneficial o~ynmhip interest in the Manager other than as set forth herein; and 
(ii) no mmber, manager, officer, director or owner of 59'0 or more of the stock of the Manager 
has k e n  arrested, indicted for, convicted of, or pleaded nalo contendere to any felony or any 
gaming offense, or had any association wit11 individuals or entities known to be connected with 
organized crime. 

12.2 Criminal and Credit InvesEieatian. The Manager agrees &at aIE of its 
shareholden, directors and ofIicers (whether or not involved in the Enterprise), shall: 

(a) Consent to background investigations to be conducted by the Tribe, 
NIGC, the State of Oklahoma the Federal Bureau of investigation (the "m) or any 
other law enforcement authority if requested by the Tribe and to the extent required by 
the I G b l  and the Compact. 

(b) Re subject to licensing requirements in accordance with Tribal law. 

(c) Consent to a background, criminaI and credit investigation to be 
conducted by the NIGC. 

(d) Consent to a financial and credit investigation to be conducted by a credit 
reporting or investigation agency a? the request of the Tribe. 

(e)  Cooperate fully 116th such investigations. 

(f) Disclose any information requested by the Tribe. which would facilitate 
in the background and financial investigation. Any materially false or deceptive 
disclosures or failure to cooperate fully wit11 such investigations by an employee of the 
Manager or an employee of the Tribe shall result in the immediate dismissal of such 
emp4oyee. The results of my such investigation may be disclosed b~ the Tribe to 
federal oScials as required by law. 

122 Disclosure Arncndrnents. Thc Manager agrees that within ten ~(10) days 
Following Manager's becoming aware of a material change in the information disclosed pursuant 
to this iWicle 12, Manager shall provide witten notice detailing such change to the Tribe. to the 
NIGC, md the Department of the Interior (to the extent required). A11 of the warrmties and 
apeements contained in this Article 12 shall apply to any person or entit\r that \vould be listed in 
this ArticIe 12 as n result of such ch,mges. In tlae event that rl~e material change disclosed by 
Manager results in or causes additional back_rrormd invesligations to be canducred, such notice 
shall be provided to the SIGC within sufficient time so as to enable the NIGC to cnndrrct such 
investigations. 

12.4 Breach of Manager M"Vrmnties and A-ereernents. The material breach of my 
w m a n v  or agreement of the hl,mager contained in this :Article 12 shdl be _mmds for 
immediate termination of this Apemcn t ;  provided that (a )  if  a breach of ihe \varranry contained 
in clausc (ii) of Section 12.1 is discovered, and such breach was not disclosed by any background 
check conducted by the FBI as part of the NIGC or other federal approval of this slgrernenl, or 
\itas discovered by ~ h r  FBI investigation but all officers and directors of the Manager sign sworn 



affidavits that they had no hwledge  of such breach, then the Manager shall have 30 days after 
notice from the Tribe to terminate the interest of the offending person or entity and, if such 
termination takes place, this Agreement sha1I remain in fill1 force and effect; and (b) if a breach 
relates to a failure to update changes in financial position or additional gaming related activities. 
then the Manager shall have 30 days after notice from the Tribe to cure such default prior to 
temination. 

ARTICLE 13 
(TNTENTIONALLY LEFT BLANK) 

ARTICLE 14 
(WIT,N"lrIONALLY LEFT BLANK) 

ARTICLE 15 
NO PRESENT LIEN, LEASE OR JOINT VENTURE 

The parties agree and expressly w m t  that neither the Management Agreement nor any 
exhibit there10 is a mortgage or lease and, consequently, does not convey any present interest 
whatsocvcr in the Facility or the Property, nor any proprietary interest in the Enterprise itself. 
The parties further agree and acknowledge that it is not their intent, and that this Asreernent shaIl 
not be construed, to create a joint venture between the Tribe and the Manager; rather, the 
Manager shall be deemed to be m independent contractor for a11 purposes hereunder. 

ARTICLE 16 
TRTRE'S LIMITED VVAI\T,R OF SOVEREIGN IMMUNITY 

1 Preference for Tribal or Federal Connl Jurisdiction. Subject, at dl times, to 
the prohibition against compelling, overturning. negating or in an? manner modifying any Tribal 
GovmmentaI Action as set fort11 in Section 16.2 below, the Tribe hercby grants to the Manager 
a limited xvaiver of sovereign immunity with respect to the foI!owing purposes and for no others: 

(a )  For the purpose of allotving the Manager to take any and all actions 
necessary to enforce the pro~.isions of this Agreement pursuant to the alternative dispute 
resolution proocdures set forth below. including those which seek injunctive or 
declaratory relief; damages (Iimited to reccnier from the personal property assets and 
future revenues of the Tribe), specific performance or other legal and equitable remedies 
in the court or courts authorized by this Agreement and to effect enfbrcement of any 
remedy hpnted therein. 

(b) For the purpose of allowing the Manager to take any and a11 actions 
necessary to contest, or seek appeal or review of, the decisions or procedures of the 
'Tribal Gaming Commission or other reguIatary body, subject to the previsions of the 
Ordinance creating the Tribal Gaming Commission or such other body; nothing in this 
clstlse (b). or the O~dinancc. shall Iirnit nny r igh~ of the Manager to take thc actions 
described in ciause (a). 

(c)  Subject to this Amcle 16, pursu~mt to its limited waiver, the Tribe 
expressIy waives its immunity !?om suit for the limited purpose sf Manager's 



enforcement of this Agreement andlor the Development and Construction Agreement in 
the event of a material breach of such agreements by the Tribe, only in thc manner and 
to the extent described in this MicIe 16, provided that the limited waiver contained in 
this Section applies only to arbitration ~ 4 t h  Manager conducted in accordance with 
Article 20 of this Agreement and to no other entity or person; and provided fufther that 
such waiver applies onIy to enforcement of an arbitration award against the Tribe in the 
courts of the Tribe; in the United States District Court for the Western Disti-ict of 
Oklahoma; the United States Court of Appeals; the United States Supreme Court; or in 
any other court of competent jurisdiction. If the United States District Court for- the 
Western District of Oklahoma lacks jurisdiction, the Tribe consents to be sued in any 
other court of competent jurisdiction; provided that each party a p e s  to vigorously raise 
any and all arguments for United States District Court jurisdiction. 

(d) Tile Tribe agrees that it shalI not plead or raise as a defense the 
, requirement of exhaustion of' tribal court remedies, abstention, or comity. as the parties 

have expressly agreed that Federal Court jurisdiction may be sought for judicial 
enforcement of any arbitration award. The Tribe agrees that in the event jurisdiction is 
denied by the United States District Court, Manager may in such suit seek similar relief 
from n c o w  of competent jurisdiction. 

(e) The limited waiver of sovereign immunity granted here does not include 
any waiver. either express or implied, to any third party. 

(0 Nothing in this .4greement shall be deemed to be a general waiver of the 
Tribc's sovereign immunity from suit, which immunity is expressly assefied. 

16.2 Restriction an Actions lmpactina Tribal Governmental Action. No arbitrator 
or court shall ha-\,c thc'  PORT^ to compcl. oxwturn, negaze or in an); manner modify any Tribal 
Govcmmental Action: but such restriction shall not prevent an arbitrator from determining that 
the taking of any Tribal Governmental Action ar the PgiIure to take any Tribal Governmental 
Action, which is not caused by a breach of the Manager3 obligations under this Agreement, 
constitutes a breach of this Agreement by the Tribe or the impairment sf rights of the Manager 
under this A_mernent: and which therefore results in 1iabiIity on the pan of the Tribe for 
damages in favor of the Manager as provided in lhis Agreement. 

ARTICLE 17 
TIME IS OF THE ESSENCE 

- .. I lme is of the essence in the performance of this Agreement. 

ARTICLE 18 
TRIB-AL ASSETS 

Not withstanding anything in lhis Agreement, nothing shaII obligate or authorize the 
payment or encumbrance of any funds or assets of the Tribe other tiIan the revcntles and personal 
property assets of the Enterprise, excluding the Facility and the Property. 



ARTTCLE 19 
NOTICE PROVISION 

The Tribe will give the Manager notice of any alleged violation of the Gaming Ordinance 
and before the gaming agency may lake arty action based on such alleged violation, the Tribe 
shail provide Manager with a cure period equal to the lesser of thirty (30) days. or such shorter 
cure period as is required pursuant to applicable law. 

ARTICLE 20 
DISPUTE RESOLUTION 

20.1 Arnicablv Resolve md Obligation to Meet and Confer. The Manager and 
Tribe shall ntternpl to resolve and settle all disputes arisfn_e out of [his Agreement amicably 
through good faith discussions. Yeitller party may commence arbitration proceedings without 
providing written notice of the pending commencement of such proceedings to the other party, 
together \with a geneml statement of the grounds for such proceedings. no less than fifteen ( I  5) 
days prior to such commencement, during which time the partics must in good faith seek to meet 
and confer to resolve the dispute without the need for commencment of arbitration proceedings. 
Any Dispute arising out of this Ageanent not resolved d~uing the meet-and-confer process 
referred ta in this section shall be settled by binding arbitration in accordance with the 
requirements of Section 20.2. 

20.2 Athitration. Any dispute arising out of this Agreement not resolved during the 
meet-and-confer period rcfesred to in Section 20.1 of this Agreement shall be settled by bindin3 
arbitration in accordance with the requirements of this section. During the meet-and-confer 
period, the parlies shall consuIt and may agree upon a single arbitrator to hear the dispme. If no 
such agreement is reached during the meet-and-confer period, then each party shall name one (1) 
arbitrator, and the PIYO (2) arbitrators thus selected shall together select a third arbitrator within 
ten (10) calendar days thereafter. If the two (2) arbitrators nre unable to agree upon a third 
arbitrator within such time, they or either party shall notify the otlice of the American 
Arbitration Association (the "m") having jurisdiction, and the fiQ shall select the third 
arbitrator. The single arbitrator or the three (3) member panel (as applicable, and whichever of 
which is hereinafter refmed to as the "Arbitrator", inditidually and collectively) thus selected 
sE~all proceed to hear and decide the matters a1 issue in such manner as the Arbitrator determines. 
No Arbitrator shall have or previously have had any significant relationship with any of ihe 
parties. Notwitlistaninding the foregoing, if the only relief sought is for a monetary awwrcl of 
S100.000.00 or Icss, then the dispute shall he resolvcd hy one (1) Arbitrator. TI-c parties asree 
that it is in the hest interests of all pariies to have any rnatZer submitted to arbitration under the 
provisions of this paragraph decided as espeditiously as possible. TIC costs of arbitration shall 
he borne equaI1y by the parties, unless the Arbitrator rules nthemjse. The substantially 
prevailing party in any arbitration or judicial proceeding shall he awarded its Ie_eal fees and costs. 
including my expert ti6tncss expenses. The substantially prevailing party shall submit a detailed 
statement of' its fees and costs within t'cvency (20) calendar days after receipt of the arbilratinn 
award. 

20.3 AAA Commercial KuIes of Arbitration. The arbitrator shall appl!. the 
commercial nilcs ol' arbitration of thc American Arbitration Association and the Federal 



Arbitration Act, provided that reliance on said rules shall not be construed as consent to suit by 
the Tribc in courts ofthe State of Okl&omn or in the courts of any other Stale or as expanding in 
anq( manner the Tribe's limited waiver of sovereign immunity set fbrth in Article 16 of this 
Agreement. The parties agree that the waiver of tribal sovereip immunity in this r'i_meement is 
of a specifically limited nature and is related only to the express terms of this Agreement and that 
the Tribe is specifically limiting any recovery only to the tems stated in this Ag~ement,  and 
f i h e t ,  that dthe agreement by the parties for arbitration herein is not to be construed as a b I d c t  
waiver of the immunity of the Tribe. 

20.4 Equitable Relief as Remedv. To the extent permitred or authorized by 
applicable law and reguiations. and subject at all times to the limitations set folrth in Section 
20.1 1 herein. and the limitations set fort11 in this Section 20.4 below (which eliminate the 
Arbitrator's ability to authorize the Managds continued operation of or presence at the 
Enterprise follo\ving revocation of Manager's gaming license), the Arbitrator shall have the 
authority to award equirable reIief Noh~ithstanding the foregoing, the parties acknowledge and 
apree that in the event that Manager" gaming license has been revoked or \t-ithdramm, Manager 
shall have no ability to participate in management of the Enteerprjse and shall not be present at 
the Enterprise. Accordingly, following the revocation or withdrawal of Manager's gaming 
license, the Arbitrator shall have nbsolutely no ability or ar~thority to issue injunctive or otlrer 
rclief al!om<ng the Manager's continued operation of. presence at, or invaIvement in the 
Enterprise. 

20-5 Standard of Review; Statute of Limitations. In determining the parties' claims 
and/or cotmtercIairus presented in arbitration, the arbitrator shall apply the terms of this 
Agreement and any amendments thereto. without adding to, modif?*ing or changing the tems in 
any respect. Although the partics acknowledge and agree that the laws of the State of Oklahoma 
are not applicable to this Agreement, the parties agree that the Arbitrator shall resolve the dispute 
jn accordance w-ith the Paw of the State of Oklahoma concerning consm~ction of contracts for the 
limited purpose of inlerpfctalien of this Agreement in order to define the r i~hts  and obligations 
of the parties. The parties further aLpe  that the I\rbi~rator shall apply the Oklahoma statutes of 
Iirnitation that tvouId otherwise be applicable to a dispute for purposes of enforcement of this 
.Agreement. 

20.6 Location of Arbitration. Any arbitration under lhis Agreement shalI bc held in 
Kay County, Oklahoma or any othcr location agreed to by the parties. 

20.7 Hearine and Award in Event of Failure of Partv to A~pear .  ShouId either 
Party not appear for the arbitration after proper notice, then the arbitration hearing shall 
nevertheless proceed, and the arbirntor or arbitrators may take such evidence as, in their sole 
discretion, they deem appropriate. to render an award. 

20.8 Enforcement. hn arbitration atvard shall be final and binding upon the parties. 
and judgment upon the award rendered by the arbitrators may be enforced only in the forums 
spccifred in the 'I'ribe's limited ~vaiver of sovereign immunity as set forlh in Article 16 of this 
hg~eernent. 



20.9 Limitation U ~ o n  Enforcement. The Arbitrator shall have the authority to a~vmd 
actual damases, but shall not have the authority to award consequential damages, exemplary 
damages, incidental damages, andlor punitive damages. The Tribe's waiver of sovereign 
immunity as set forth in Article 16 of this Agreement is further limited by and conditioned on rhe 
requirement that the satisfaction of any money judgment or a\~.fard resulting from arbitration shall 
be paid only f ~ a m  the following: (i) all assets of the Facility which is operated by or for the 
Tribe. not including any property held in trust for the Tribe by the United States of America: 
(ii) all income received by the Tribe fmm the Facility which is operated by .or for the Tribe; and 
(jii) Net Revenues of the Enterprise. Damagcs awarded against the Tribe shall not constitute a 
lien upon or be collectable from any other income or assets of the Tribe. except with the Tribe's 
Consent. 

20.1 0 No Waiver of Remedies; Remedies Cnrnulative, No omission by any party to 
exercise any riphr, power, or remedy accruing under this .2greernent shall impair such right. 
power, or remedy, nor shall it be construed to be a waiver of or acquiescence in a breach of or 
default under the A_grcerncnt. Any waiver, permit, or approval of any breach of or default under 
this Agreement must bc in writing. All remedies under this Agreement ro any pafly shall be 
cumulative, not alternative. 

20.11 No Arbitration of Tribal Govermmental Action. Notxvithstanding anything to 
the contrary contained in this -on 20, an Arbitrator shall not have the power to compel, 
negate, assume. usurp, or in any manner &Tect any Tribal Gntrernmentd Action. The preceding 
sentence does ROI prevent an Arbitrator from determining that the taking of any Tribal 
Go\~emental  Action, or the failure to take any Tribal Governmental Action. constitutes a 
breach of this Agreement by the Tribe, thereby resulting in liability on the part of the Tribe for 
damages or othcr remedies in favor of the Mmager as provided in this Agreement. 

20.12 Commercial Ofilieatians Ordinance. Arbitmtion shall he gaverncd by the 
Commercial Obliga~ions Urdinance as adoptcd by Tribe in Resolution Yo. T-R-25-06. on 
September 8.2006, as thercaf er amended from time to timc. 

ARTICLE 21 
AGREEMENT 

21,1 Performance Dusino, Disputes. Ii  is mntually a p e d  that except as specifically 
provided in this rlpreemcnt, during any kind of controversy, claim, disagreement or disputc, 
inchding a dispute as to the vaIidity of this Agreement or to terminate the Agreement for cause. 
Manager shall remain in possession of the Facility as Manager: and the Tribe and Manager shall 
continue their performance of the provisions of this Agreement. Manager shall be entitled 10 
scck injunctive relici' from a civil court of competent jurisdiction or other competent authority to 
maintain possessinn in the event of a thrcarened eviction during any dispute. controversy, claim 
or disagreement arising out of this Agreement. ?he Tribe expressly waives it sovereign 
immunity for disputes covered by this Scctjon 21.1. Nottxithstandjng anything to the contrary 
contained in this Section 21.1 or in this Agreement, the Tribc may terminate this Agreement 
where thc Manager has had its license revoked by the Trjbal G<aming Commission because the 
Manager, or a director or oficer of the Manager. has been convicted of or pleads nolo 
contendere to 3 criminal felony or misdemeanor off'ense such as fraud. crnbezxlemcnt or a crime 



of moral t~trpifude; provided, however, the Tribe may not terminate this Agreement based on a 
director or officer's conviction or plea of nolo contendwe where the Manager immediately 
prohibits such individual from continued management responsibiIity or presence at the F~cility 
and terminates such individuaI no later than ten (10) days after receiving notice of the conviction. 
In the event that any of Manager's managers, officers or members owning five percent (5.0%) or 
more of the membership interests or equity interests of Manager is convicted of or pleads nolo 
contendere to a criminal fcIony or misdemeanor offense such as fraud, embezzlement or a crime 
of moral turpitude, an offense involving gaming, or that individual's gaming license is revoked in 
any jurisdiction by final administrative action (and after completion of judicial review or 
expiration of the time for seeking such review and any appeals therefrom), said individual shall 
not k nIlowed to continue management responsibility or presence at the Facility and shall 
immediately be p~obbited by Manager from said activities or presence. 

ARTICLE 22 
W A G E R ' S  MARKS 

22.2 Ownership of Manazer's Masks. The Tribe agrees to recognize the exclusive 
right of orvnership by Manager to all rvlanagcr's Marks, licenses or registrations now or hereafter 
held or applied far by the Manager in connectjan with this Agreement. a?le Tribe hereby 
disclaims any right or interest therein, regardless of any 3egaI protection afforded thereto. The 
Tribe acknowledges that a11 of Manager's Marks may nnt be used in connection with the 
Enterprise, and hlanager shall have soIc discretion to determine which Manager's Marks shall be 
so used. 'The Ttibe covenants that in the event of termination. cancellation or expiration of this 
Agreement, whether as a result of a default by Manager or otherwise. the Tribe shall not hold 
itself out as, or continue operation of the Enterprise as a casino managed or afliliated with 
Manager nor will it utiIize any of Manager" Marks or any variant thereof in the operation of its 
Facility. The Tribe agrees that Manager or its respective representative way. at any time 
thereafter, enter the Facility and, at its expense, may remove all signs, fwnishings, printed 
material, mblems, slogans or other distinguishing characteristics which are now or hercafier 
may be connected or identified b v i ~  Manager or which carry any of Manap i s  Marks. 

22.3 Restriction 00 Use of Manager's Name. The Tribc shaII not use ?he name of 
Xqanager. or any variarion thcrcafl directly or indirectly. in connection with (a) a pri~rate 
pIacemcm or public sale of securities or other comparable means of financing or (b) press 
releases and other public communications, without the prior witten approval of Manaser. 

22.4 Litieation Regnrdin~ Mana~er's Marks. The Tribe and Manager hereby agree 
that in the event thc Tribe and/or Manager is (are) the subject of any litigation or action brought 
by a parly seeking to restrain the use, for or tvitfi respect to the Enterprise. by the Tribe andlor 
Manager of any of Manages's Marks used by Manager for or in connection with the Enterprise. 
any such litigation or action shall be defended entirely at the expense of Manager. 
notsvithstanding aa l  Manager may not be n m e d  as a party thereto, In the event the Tribe 
desires to bring suit against any user of any of Manager's "Marks. seeking to restrain such user 
from using any of Manager's Marks. then such suit shall be brought only with the consent oi 
hlmager and a1 the expense of the Tribc notwithstanding that such user mayhe a prior or 



subsequent Eyer. In a13 cases the conduct of any wit whether brought by the Tribe and/or 
Manager or instituted against the Tribe and/or Manager shnIl be under the absoIute control of the 
Manager notwithstanding that M a n a p  may not be a p w  to such suit. The Trjbe: at its sole 
cost, shall have thc right to engage its otvn lesal counsel and the Tribe's own counseI shall have 
the right to participate in my such litigation. The Tribe shall have the right at any time during 
the course af such litigation to withdraw from participation therein. -Manager hereby agrees lo 
hold thc Tribe h m l e s s  from and to indemnify the Tribe against any judgments or awards of any 
court or adrninjstrative agency of competent jurisdiction, whether such awards be in the form of 
damages, costs or othenvjse, which the Tribe is required to pay and!or'pays arising from the use 
of any of Manaser's Marks or names or similar rights or registrations for or in connection with 
the Entmprise. 

ARTICLE 23 
CONFIDENTIAL AND PROPRIETARY INFORMdTION 

23.1 Confidential Information. Both parlies agree that any information received 
concerning the orher party during the pmfommce of this Agreement, regarding the parties' 
organization, financial matters, marketing plans. or other infirnation of a pmprietav nature, will 
be treated by both parties in fill confidence and except as required ro allow Manager and the 
?. rn Inbc lo pe&m their respective covenants and obligations hereunder, or in response io legal 
process or appropriate and necessary _eovermnental inquiry, will not bc revealed to my other 
persons. firms or ar~ani;.ations. ?Tiis provision shall survive the termination of this Agreement 
for a period of two (2) years. 

23.2 Proprietarv Information of Mananer. The Tribe agrees that Manager has the 
sole and exclusive right, title and oix?lership lo: taj certain proprietary information. techniques 
and methods of operating gaming businesses; (b) certain proprieta~ information, techniques and 
methods of designing games used in gaming businesses; (c) certain proprietary information. 
techniques and methods of training employees in the gaming busincss: and (d) certain 
proprietnv business plans, projections and marketing. advertising and promotion plans. 
strategies, and systems, all of which have been developed and/or acquired over many years 
throuyh thc expcnditute of time, momy and effort and which Manager maintains as confidential 
and ns n trndc secret(s1 (collectively, the "Confidential md Proprietanr Information"). 

The Tribe further agrees to maintain the confidentiality of such Confidential and 
Proprietary Information. and upon the termination of this Ageement, rett~rn same to Manager. 

ARTICLE 24 
O ~ F , I ~  DOCTUMENTS 

The parties agee  to execute such other documents as maybe reasonably required to 
document the parties obligations to each other pursuant to this Agreement and the Development 
and Constructinr~ .4, r~cernent. 



ARTICLE 25 
EXECUTION 

This Apeemmt is being executed in five counterparts. three to be retained by the Tribe 
for its own use and for submission to the NEGC and two to be retained by the Manager. Each of 
the five originals is equaIIy valid. This A p e m e n t  shall be deemed "executed" and shall be 
binding upon both parties when properly executed and approved by the Chairman of the NIGC. 

The Entaprise shall be operated under the business name af "Tonkawa Indian Casino" 
and the "Tonkawa Smoke Shopn (as applicable) or such other name(s) as the parties may a_-. 

ARTICLE 27 
INTENT TO NEGOTIATE NEW AGREEMENT 

27.1 Intent to Enter into Successive Ameement. On or before one-hundred and 
eighty ( I  80) days before the end of this Agreement, the Tribe shaIl give Manager notice of its 
intent regarding its willingness to enter into negotiations for a new Mana_rement Agreement to be 
effective upon the conclusion of this Agreement. Such new management agreement shall be 
submitted to the MGC for its review and approval. 

27.2 Transition Plan. If the Tribe and Manager are unable to agree to the terns of a 
new agreement or if the 'Tribe decides not to enter into negotiations for n new aLpement, thm 
the Tribe and 34mngcr shall agrce upon a transition plan within thirty (30) days notice from the 
'I'ribe of its intention not to nego~iate a new Management Agreement, including an information 
technology transition plan. which plan shall be sufficient lo allow the Tribe to operate the 
Enterprise and provide for the orderly transition of the management of the Enterprise. 

ARTICLE 28 
EhTIRF, AtkGREErnNT 

Tbis Agreement. including the Exhibits attached hereto constitutes the entire 
understanding <and agreement of the parties hereto and supersedes all other prior agreements and 
understandings. written or oral, betuvcn the pMies. A11 prior and contemporaneous 
convwsations, discussions. negotiations. possible and alleged agreernmrts and representations, 
covenants and rvnrranties nith respect to thc subject matter I~ereof'arc ~vaived, merged herein and 
supencclcd herch?. 

AFtTICLE 29 
MODIFICATION QE AGREEMENT 

Manager and Tribe each wanant and represent that they shall not act in any way 
~vhatsoever. directly or indirectly to cause this Agcemcnt to be amended, suppIementcd or 
modified. except by a written instrument executed by both parties. Further the Tribc specifically 
pledges not ta contmct with any third party relative to the subject matter of this tlgreement 



pending a final non-appealable decision of the NIGC as to the validity of this Management 
Agreement 

ARTICLE 30 
CHOICE A h l  ADOPTION OF LAW 

The parties agree that the interpretation md enforcement of this Agreement shall be 
~ o v m e d  by and constnred first in accordance with relevant laws of the Tribe; second, fedmal 
raw; and third, the laws of the State of Oklahoma (without giving effect to conflict of laws 
principles) or such other court of competent jurisdiction. Although the parties acknowledge and 
agree that the laws of the State of Oklahoma are not applicable to this Agreement, the parties 
agree that the Arbitrator or a court of competent jurisdiction sbalI resolve any d jsputes in 
accordance ~vitith the law of the State of Oklahoma concerning construction of contracts for the 
limited purpose of interpretation of this A p e m e n t  in order to define the rights and obligations 
of the parties. 'fie parties further agree that the .Arbitrator or a court of competent jurisdiction 
shall apply the Oklahoma statures of limitation that wouId othenvise be applicabfe to any dispute 
for purposes of enforcemeal of this Agreement. 

ARTICLE 31 
W,ImR PARTY DEEMED DRAFTER 

The parties to this Agreement have had suficient time to consult legal counsel and 
negotiate changes regarding the terms hereof. Therefore. neither parry shall be deemed the 
drafter of this. Agreement and, as such, this Agreement shaII not be construed against either 
party duc to the drafting hereof. 

AGREED AND ACCEPTED by the parties as indicated by the signatures of their authorized 
representatives and executed on Tonkawa 'I'ribal Indian Country: 

G.4U GHAN GAMTNG-TONKAWA, LLC, a 
Nevada limited liability company 

By: Gaughp Gmjng. LLC, a p d a  limited 
liability bornhnd Managng Member 

1 

By: a v,q 27,2007 
Name: ~ohr?  ~aukh,hn ,, Date 
'Title: ?4an:iging Mernkr 





-- 
/ 

Approved pursuant to 25 

NATIONAL WDIAN E 

SEP 7 1 a07 
Date 

Title: Chairman 



EXHIBIT "A" 
Legal Description of Property 

Propee  owned by the United States of America in tmst for The Tonkatva Tribe of 
Indians of Oklahoma and legally described as follows: 

The SW Quarter of Section 1, Township 25 Nofih, Range 1 West, Kay County, 
Oklahoma and containing 1 OD acres. 



EXHIBIT "B" 
Board of Review 

Once you have been employed at the Casino for 90 calendar days, you may request a 
Board of Review if you feel job-related problems have not been resolved. You may request a 
Roard of Review to protest decisions, work history entries, performance evaluations, any 
disciplinary action including termination, etc. The three impartial members of the Board decide 
to either uphold, modify, or overturn the original decision made in retation to the issue you are 
protesting. 'me Board of Review is made up of three impartial members as follows: 

1. r'm employee representative; 

2. A management representative Raving no jurisdiction otter your department; 

3. A tribal represmt~tive who has not been involved in your issue. 

A Board of Review request form must be filed with Human Resources within seven days 
of the incident or of your learning o f  the incident. A decision is made on the basis of facts and 
evidence presented to Ihe Board of Review. The Board's decision is final and cannot be appealed 
or reversed by anyone in the Enterprise. 

On an annual basis, employees are asked to volunteer for one year t a m s  as employee 
representatives on the Roard of Review. 


