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GAMING MANAGEMENT AGREEMENT

This GAMING MANAGEMENT AGREEMENT (this “Agreement™) is made and
entered into as of this 8th day of September, 2010, by and between the FEDERATED INDIANS
OF GRATON RANCHERIA, a federally recognized Indian tribe (the “Tribe™), and 5C
SONOMA MANAGEMENT, LLC, a California limited liability company (“Managet™).

RECITALS
Al The Tribe and Manager are paities to & Management Agreement dated as of April

22, 2003, as amended by that Amendment No. | to Management Agreement dated as of August
10, 2003 (coliectively, the “Original Agreement™), and the Tribe and Manager desire to
supersede and restaie the portions of the Original Agreement which relate fo Ct)mmemat
Activities on the terms and conditions hereinafter set forth.

B. The Tribe is a federally recognized Indian tribe eligible for the special programs
and services provided by the United States to Indians because of their status as Indians and is
recognized as possessing powers of self-government.

C. The Tribe has requested that the United States acquire land in st for the benefit
of the Tribe and over which the Tribe will possess sovereign governmental powers.

D. The Tribe is committed to using the Enterptise to create employment
opportunities and improve the social, economie, education, and health conditions of its members,
to increage the revenues of the Tribe, and to enhance the Tribe’s econoinic self-sufficiency and
self-determination.

E. The Tribe presently lacks the resources to develop and operate a Gaming facility
and enterprise on its own and desires to retain the services of a manageér, with knowledge and
experience in the indostry, to manage a Gaming facility on Indian Lands.

F. Manager has represented to the Tribe that Manager and its Affiliates have the
managerial capacity to manage the Enterprise,

G. The Tribe has selected Manager because of Manager’s knowledge and experience
in managing similar facilities, and Manager agrees to provide the management necessary to
successfully manage the Facility and the Enterprise.

H.  This Agreement shall become effective upon the Effective Date and shall
continue for a term as described in Section 2.17, unless otherwise provided in this Agreement.

L ‘This Agreement is entered into pursuant to the IGRA.

I All Commercial Activities conducted at the Facility will at all times comply with
any applicable Tribal law.

K. During the term of this Agreement, the Tribe desites to grant to Manager the
exclusive right and obligation to manage, operate and maintain the Enterprise and to train Tribal
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members and others in the management, operation and maintenance of the Enterprise, and
Manager desires to perform all such services for the Tribe,

L. Any dispute between the Parties regarding this Agreement or any other
Transaction Document is to be subject to the dispute resolution and governing law provisions
contained herein, unless otherwise provided in such Transaction Document.

AGREEMENT

NOW, THEREFORE, in consideration of the above recitals and the mutual promises and
covenanis hereinafter set forth, and for other good and valuable consideration, the receipt and
sufficicncy of which are expressly acknowledged, the Tribe and Manager agree as follows:

ARTICLE 1
DEFINITIONS

In addition to certain terms defined elsewhere in this Agreement, the terms listed below
shall have the meaning assigned {o them in this Article:

“Affiliate” means, for Manager or the Tribe, any enterprise, corporation, partnership,
limited liability company, joint venture, trust, department, district, regulatory body or agency, or
other entity controtled by, under commeon control with, or which controls, directly or indirectly,
Manager or the Tribe, as applicable, and their respective successors or permitted assigns. For
purposes of this Agreement, “control” meaas the ability, divectly or indirectly, by contract,
ownership of securities or other interests or otherwise to affect the management and policies of
an entity. The Gaming Comynission, the Business Board, the Enterprise and any department,
district, agency, instrumentality, authority, regulatory body, comimission, enterprise, corporation,
limited liability company, court or subdivision wholly or partially owned or controlled by the
Tribe or such Tribal eatities shall be consideted to be an Affiliate of the Tribe for purposes of
this definition, including, without limitation, (i} any enterprise, corporation, limited liability
company or other business entity wholly or partialty owned or controlled by the Tribe, and (ii)
any such Tribally owned business entity which conducts Non-Gaming Activities.

“Agreement” means this Gaming Management Agreeinent, as the same may be amended
or modified from time to tine.

“Allocable Share” means the following: (i) with respect o those facilities, assets,
services, costs and expenses which Manager determines are casily matched, measured, tracked or
allocated to the activities of the Enterprise or any Other Entity, the “Aljlocable Share” of the
Enterprise or such Other Entity means the dollar amount of those facilities, services, costs and
expenses which Manager determines are easily matched, measured, tracked or allocated to the
activities of the Bnterprise or such Other Entity; and (ii) with respect to those shared facilities,
services, costs and expenses which Manager determines are not easily matched, measured,
tracked or allocated to the Enterprise or an Other Entity, the “Aliocable Share™ of the Enterprise
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or such Other Entity shall be the dollar amount of those shared facilities, assets, services, cosls
and expenses which are allocated (o the activities of the Enterprise or such Other Entity in
accordance with accounting policics and procedures consistent with GAAP established by
Manager and agreed upon by Manager and the Business Board; provided, however, that, unless
Manager and the Business Board agree otherwise, which agreement Manager or the Business
Board may withhold in their discretion, (A) the Enterprise’s or an Other Entity's Allocable Share
of the following project costs and expenses shall be determined by allocating such costs and
expenses between or among the Enterprise and such Other Entities in accordance with the Square
Footage Ratio: design fees; landscaping/parking/site; core/shell and interiors; central plant; waste
water treatment plant; wells and water treatment; testing and inspection; signage; offsites;
insurance; fees and perinits; constraction administration; land; and Pre-Opening Expenses, and
(B) the Enterprise’s or an Other Enfity's Allocable Share of the following costs and expenses
shall be determined by allocating such costs and expenses between or among the Enterprise and
such Other Entities in accordance with the Project Costs Ratio: (1) such Governmental
Apreement Payments and other payments which mitigate environmental and other impacts of the
Enterprise and Other Entities; (2) real property, personal property and intellectual property assets
which are used jointly by the Enterprise and Other Entities; (3) depreciation and amortization
expenses with respect to or associated with real property, personal property and intellectual
property asscls which are used joinidy by the Enterprise and Other Entities, including the Facility
and the Other Entities Facility; (4) interest expenses; (5) Compensation and benefits for
Enterprise Employees, Manager Employees, Off-Site Manager Employees or other employees
who work jointly for the Enterprise and Other Entities; and (6} other operating expenses
associated with shated expenses of the Enterprise and Other Entities. (The Enterprise’s and
Other Entities’ depreciation expenses shall be determined by depreciating those real property,
personal property and utellectual property assets, or its Allocable Share thereof, which have
been allocated to the Enterprise or such Other Entity on a siraight line basis assuming the
maximum useful life and residual value consistent with GAAP.) Any dispute between the
Business Board and Manager regarding the determination or calculation of the Allocable Share
of the Enterprise or any Other Entity or the application of the foregoing provisions regarding
Aliocable Share to any category of shared facilities, assets, services, costs or expenses shall be
resolved in accordance with the dispute resolution provisions of this Agreement.

“Annual Business Plan”, “Annual Operating Budget” and “Aunnual Capital Budget”
means the business plan, operating budget and capital budget described in Section 5.3.

“BIA™ means the United States Department of the Inferior Bureau of Indian Affairs.

“Blocked Account(s)” means the account or accounts of the Tribe or the Enterprise
described in the Blocked Account Agreement, which may include, if applicable, any or all
Enterprise Accounts.

“Blocked Account Agreement” means the Gaming Blocked Account Agreement among
the Tribe, Manager and Bank of Ametica, N.A in substanlially the form attached as an Exhibit
hereto and such other similar agreement or agreements which may be entered into from time to
time among the Tribe, Manager and any bank which acts as a depository institution for the Tribe
or the Enterprise, as the same may be amended or modified from time to time.
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“Business Board” shall have the meaning ascribed to it in Section 2.19,

“Capital Expenditures” means any alteration, rebuilding, renovation or expansion of the
Facility, and any acquisition or replacement of Furnishings and Equipment or other assets of the
Enterprise, the cost of which is capitalized and depreciated or amortized, rather than expensed,
applying GAAP.

“Capital Expenditure Account” shall have the meaning ascribed to it in Section 5.6.
“Class 11 Gaming” means ganing defined as class Il gaming in the IGRA.

*Class 11 Gaming” means all gaming that 15 not class T or class I gaming as defined in
the IGRA and that is authorized under any Tribal-State Compact,

“City MOU™ means the Memorandum of Understanding dated Qctober 14, 2003,
between the Tribe and the City of Rohnert Park.

“Collateral Assets” means the “Collateral” as such term is defined in the Security
Agreement or the Blocked Account Agreement,

- “Commencement Date” meais the lirst day after approvai of this Agreement by the
Chairman of the NIGC on which Commercial Activities operated at the Facility or by the
Enterprise which are managed by Manager pursuant to this Agreement begins.

“Compensation” means the divect salavies and wages paid to, or acerued for the benefit
of, any employee, including incentive compensation, together with all fringe benefits payable to
or gecried for the benefit of such employee, including, but not limited fo, employer’s
contribution under F.LC.A., unemployment compensation or other employment taxes, pension
fund contributions, workers® compensation, group life, accident and health inswrance premiums
and costs, and profit sharing, severance, retirement, disability, rejocation, housing and other
similar benefits; provided, however, that the term “Compengation™ shall not, in any event,
inchude stock options or other rights in equity in Manager or any of its Affiliates.

“Commercial Activities” means Gaming Activities. The term “Commercial Activities”
does not include Non-Gaming Activitics or Other Activities.

“Contract Net Revenues” means Gross Revenues less Costs of Operations (excluding the
Management Fee), For the avoidance of doubt, the calculation of “Contract Net Revenues” does
not include deductions from Gross Revenues for (i) Management Fees, or (ii) Excluded Costs
other than Deductable Non-Enterprise Costs.

“Costs of Gaming Operations” means the total of all operating expenses incurred in the
operation of the Enterprise, including, but not limited to, the following: (1) fees imposed upon
the Enterprise by the NIGC; (2) NIGC, State or Tribal license or other fees for background
investigations of and the issuance of gaming licenses to Enterprise Employees, including,
without limitation, “key employees” and “primary management officials™ as defined in 25 C.FR,
§ 502. 14 and § 502.19; (3) all Governmental Agreement Payments and all payments to other
parties to mitigate environmental and-othcr impacts of the Facility and the Enterprise on the
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surrounding community which mitigate enviconmental and other impacts which are solely or
primarily related to the Enterprise, and the Enterprise’s Allocable Shave of such Governmental
Agreement Payments and other payments which mitigate environmental and other impacts which
relate to both the Enterprise and any Other Entities; (4) all of the depreciation expenses for real
property loeated on the Stie which is solely or primarily used by the Enterprise and the
Enterprise’s Allocable Share of depreciation expenses for real property located on the Site which
is tsed jointly by the Enterprise and any Other Entities, in each case calculated on a straight line
bagis assuming the maximum useful life and residual value consistent with GAAP, (5) all of the
depreciation and amortization expenses for all personal property and intellectual property assets
solely or primarily used by the Enterprise and the Enterprise’s Allocable Share of depreciation
anct amortization expenses for all other personal property or intellectnal property assets used
Jjoinlly by the Enterprise and any Other Entities, in cach case caleulated on a straight line bosis
assuming the maximum vseful life and residual value consistem with GAAP; (6) costs of
administration, recruiting, hiring, firing and training employees working in the Facility or for the
Enterprise; (7) all of the Compensation and benefits for Enterprise Employees, Manager
Employees and Off-Site Manager Employees working solely or principally for the Enterprise and
the Enterprise’s Allocable Share of the Compensation and benefits for Enterprise Employees,
Manager Employees and Off-Site Manager Employees who work joiatly for the Enterprise and
Other Entities; (8) the Enterprise’s Allocable Share of interest expenses of the Transition Loun
and the Facility Loun; (9) costs of or payments for allowances and complimentary services
(including, without limitation, complimentary services provided by any Other Entities) provided
ai the request of the Enterprise and in support of its Commercial Activities; (10} Late Payment
Charges due under this Agreement; and (1 1) other operating expenses related solely or primarily
to the Bnterprise or the Commercial Activities conducted at the Facility or by the Enterprise and
the Enterprise’s Allocable Share of operating expenses which relate jointly to the Enterprise and
Other Entities, including, without Himitation: materials, supplies, inventory, utilities, repairs and
maintenance {excluding capital assets, the costs of which shall be depreciated or amortized as
hereinabove provided), insurance and bonding, marketing, advertising, annual audits,
accounting, bank fees, legal or other professional and consulting services, secutity or guard
services, and such other operating expenses necessarily, customarily and reasonably incurved,
and reasonable and necessary travel expenses incurred subsequent to the Commencement Date
for Enterprise Employees, Manager Brmployees or Off-Site Manager Employees. For the
avoidance of doubt, “Coests of Gaming Operations” shall include the amounts which the
Enterprise is charged by and pays to any Other Entity for services provided by the Other Entity
to patrons of the Bpterprise on a complimentary basis at the request of the Enterptise. The
amount which sach Other Entity shall charge and the Enterprise shall pay for such services
provided by the Other Entity on a complimentary basis at the request of the Exnterprise shall be b 4

. Notwithstanding the foregoing, “Costs of Gaming Operations”
shall not include any Exclnded Costs unless otherwise approved by Manager, which approval
Manager may withhold or condition in its discretion, The fact that the Pastics have included an
express reference tO oSS or expenses or calegories of costs or expenses in this definition of
“Cost of Gaming Operations” shall not be construed 48 an acknowledgement oy admission by the
Parties that they necessarily consider such cost or expense to constitute an operating expense of
the Enterprise. If the Parties agree 1o modify the definition of the term “Costs of Gaming
Operations” in a manner which is adverse to the economic interests of the Tribe, such
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modification shall constitute an amendment to this Agreement which requires the approval of the
Chairman in order to be effective.

*Costs of Operations” means the sum of Costs of Gaming Operations plus Deductable
Non-Enterprise Costs. :

“Deductable Non-Enterprise Costs” means the following costs and expenses to the extent
that they do not constitute “Costs of Gaming Operations:™ (1) a Non-Cianing Enterprise’s
Governmental Agreement Payments and other paywents or Allocable Share of Governmental
Agreement Payments and other payments which mitigate environmental and other impacts of a
Non-Gaining Enterprises (2) a Non-Gaming Enterprise’s depreciation expenses or Allocable
Share of depreciation expenses with respect to real property located on the Site calculated on
straight line basis assuming the maximum useful life and residoal value consistent with GAAP;
{3) a Non-Gaming Enterprise’s depreciation and amortization expenses or Allocable Share of
depreciation and amoriization expenses with respect to personal property assets located on the
Site (including, without limitation, all capital assets and Furnishings and Equipment) caleulated
on a straight line basis assuming the maximum usefol life and residual value consistent with
hare of lnlerest

5

GAAP; (4) a Non-Gaming Enterprise’s interest and other expenses or Allocable
anct other expenses associated with the —; Rl (5) costs and
expenses of the Gaming Commission up to One Million Two Hundred Thousand Dollars
{$1,200,000) per Fiscal Year. Por the avoidance of doubt, the Parties scknowledge and agiee
that (i) they intend for “Deductable Non-Enterprise Costs” to be
*and (ii) they intend for "Costs of Operations” to be deducted from Gross
Revenues in calenlating “Contract Net Revenues.” Foy the avoidance of doubt, if the "Tribe
conduets both Class I Gaming and Class III Gaming, “Deductable Non-Enterprise Costs” shall
mean the Baterprise’s

by

"Dispute” shall mean any claim, contioversy, question, disagreement or dispute of any
nature between or among the Tribe or any of its Affiliates, on the one hand, and Manager, asy of
its Affiliates, their respective employees or any Indemnitee, on the other hand, whether aiising
under law or in equity, whether arising as & matter of contract, tort or otherwise, and whether
now existing or hereafter avising during the term of, or after the expiration or fermination of, this
Agreement or the other Transaction Documents, including, without lhnitation, any dispute
arising out of, related to or in any way connected or incidental to any of the foliowing: this
Agreement; the other Transaction Docaments; the validity, enforcenbility, interpretation, breach
or enforcement hereof or theveof, including the determination of the scope or applicability of any
agreement to arbitrate set forth herein or therein; the transactions contemplated hereby or
thereby; any Party’s performance hereunder or thereunder; the Enterprise; the Facility; any
"Tribal Governmental Action or Tribal governmental non-action; or any tort or alleged tort.

“Eeonomically Feasible” means that the gross revenues anticipated o be dertved from
any applicable operation is ut Jeast of the anticipated amount
of the operating expenses applicable to the operation in question,

“Effeciive Date” means the effective date of this Agreement as determined pursuant (o
Section 2.17(a).
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“Emergency Condition” shall have the meaning ascribed to it in Section 5.5,

“Enterprise” means the business enterprise or enterprises of the Tribe created or to be
created which will engage in Gaming Activities at the Facility or on the Site in whatever form
created, whether or not separately incorporated and whenever created. For the avoidance of
doubt, the term “Enterprise” does not include any Non-Gaming Enterprise or Other Entity.

“Enterprise Accounts™ shall have the meaning aseribed to it in Section 2.8(a).
“Enterprise Employee Policies™ shall have the meaning ascribed o it in Section 3.2.

“Enterprise Employees” means employees of the Tribe or the Enterprise who are
assigned {0 work substantially full-time at the Facility or for the Exterprise and all employees of
the Enterprise, but not including Manager Employees or Off-Site Manager Employees.

“Excinded Costs” means (i) any costs or expenses which are not operating expenses of
the Enterprise incurred during the period between the Conmmencenient Date and the expiration or
termination date of this Agreement, and (ii) any Management Fees whether or not they are
operating expenses of the Enterprise incarred during the period between the Commencement
Date and the expiration or the termination date of this Agreement. For the avoidance of doubt,
“Bxcluded Costs” includes costs and expenses incurred by the Tribe or any Affitiate of the Tribe
other than the Enterprise, including, without limitation, the following costs aud expenses which
the Parties agree shall be considered to be costs and expenses of the Tribe or an Affiliate of the
Tribe other than the Enterprise for the purposes of this Agreement: (1) costs and expenses of the
General Council, the Tribal Council, the Business Board, the Gaming Comumission, any Tribal
Department, any Tribal Comumittec or any Tribal economic development authority, corporation
or other enlity; (2) costs and expenses incurred by the Tribe or any Affiliate of the Tribe in
performing or providing any Tribal govetnmental function, program or service to or for the
benefit of members of the Tribe, including bealth care, tuition assistance, housing, schools,
welfare, or needy family assistance; (3) costs and expenses of, or any payments due nndey, any
Tribat revenue allocation plan or per capita distiibution plan; {(4) contributions and payments to
any non-profit, religious, educational, charitable, scicutific, literavy, civic, social welfare, labor,
agricultuial, soctal, or fraternal organizations or institutions {not including contributions or other
payments to be made by the Tribe pursuant to the City MOU, which contributions and other
payments have been previously approved by Manager); (5) contributions and payments to or for
the benefit of any political party or organization or candidate for public office; (6) costs and
expenses associated with any effort 1o affect any election, recall, initiative, referendum or public
vote; and (7) costs.and expenses associated with any effort 1o affect any proposed law, rule,
reguolation, initiative, referendum or public policy (other than any effort to cause the California
state legislature to ratify a Tribal-State Gaming Compact between the Tribe and the State of
California). For the avoidance of doubt, “Excluded Costs™ includes costs and expenses incurred
by any Non-Gaming Enterprise or Other Entity, including, without limitation, the following costs
and expenses which the Parties agree shall be congidered to be costs and expenses of a Non-
Gaming Enterprise or an Other Entity: (8) costs and expenses which are not for the purposes of
generating Gross Revenue for the Enterprise, including costs and expenses of any Non-Gaming
Enterprise or Other Entity; (9) management fees which the Tribe or any of its Affiliates owes to
any entity other than Manager or its Affihiates; (10) a Non-Gaming Enterprise’s or Other Entity's
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Govermmental Agreement Payments and other payments or Allocable Share of Governmental

Agreement P*zyments and other payments which mitigate environmental and other impacts of a
Non-Gaming Enterprise or Other Entity; (/1) a Non-Gaming Entetprise’s or Other
depreciation expenses or Allocable Shave of depwcaatmn expenses with respeet to
s (12) a Non-Gaming Enterprise’s or Other Entity’s depreciation and

amortization expenses or Allocable Share of depreciation and amortization expenses with respect
te

. For the avoidance of donbt, “Exciuded Costs” inchde costs or expenses of or for
the benetit of the Enterprise which do not congtitute operating expenses, including, without
limitation, the following costs and expenses which the Parties do not consider to b operating
expenses for the purposes of this Agreement: (14) principal payments on loans; (15) Capital
Expenditures or costs and expenses associated with the acquisition of capital assets; (16) reserves
of the BEaterprise, including the Capital Expenditare Account; and (17} any taxes, levies,
assessments or license fees collected or paid by the Tribe or the Enterprise. For the avoidance of
doubt, "Excluded Costs” include any fees, costs and expenses which constitule operating
expenses of the Enterprise, but which are considered to be incurred (pursuant to generally
accepted accounting principles) during accounting periods prior to the Commencement Date or
subsequent to the expiration or tesmination date of this Agreement, regardless of when soch fees,
cOSts or expenses arc actually paid, inctuding, without limitation, the following fees, costs and
expenses which the Parties consider to have been or will be incurred prior to the Commencement
Date for the purposes of this Agreement: {(18) Pre~-Opening Expenses; (19) interest, depreciation
or amorlization expenses for accounting periods prior to the Commencement Date; (20)
payments due uncler any {ievempment design or construction agreements for services performed
or substantially performed prior to the Commencement Date; and (21) payments due under any
other agrecment eniered into by the Tribe or the Bnterprise for services performed or
substantinlly performed prior to the Commencement Date, ‘The Pasties have agreed that certain
“Excluded Costs™ ave also classified as Deductable Non-Enterprise Costs for the purposes of this
Agreemenl and that such Deductable Non-Enterprise Costs ae deducted from Gross Revenues in
caleulating Contract Net Revenues. Notwithstanding the fact that a cost or expense constitutes
an “Bxeluded Cost,” the Parties may, upon muotual agreement, elect for the Tribe or the
Enterprise to treat such cost or expense as a Cost of Gaming Operations or a Deductable Non-
Enterprise Cost for the purposes of this Agreement, in which event such cost or expense would
be deducted from Gross Revenues in calculating Contract Net Revenues. In the event that
Manager makes such an election with respect 1o a recuriing cost or expense, Manager's election
shall be deemed to apply to each instance in which such costs or expense recurs, unless
otherwise specified in Manager’s election,

“Execution Date” means the date this Agreement is executed by the Parties.

- “Facility” means any temporary or permanent buildings, structures, improvements oy
fixtures, or portions thereof, which Manager and the Business Board determine are used solely or
primarily by the Enterprise for its Commercial Activities located on the Site, and all renovations
or expansions thereof. For the avoidance of doubt, the term “Facility” does not include any
Other Entities Facilities. Any dispute between the Business Board and Manager regarding
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whether any temporary or permanent buildings, structures, improvements or fixtures, or portions
thereof, constitute the Facility versus an Other Entities Facilities shall be resolved in accordance
with the dispute resolution provisions of this Agreement,

*Facility Loan” means the loan or loans made by any Lender other than Manager or its
Affiliates to the Tribe, the Enterprise and/or any Non-Gaming Bnterprise to fund costs and
expenses of the Tribe, the Enterprise, any Non-Gaming Enterprise and/or the Gaming
Commission, including, without Himitation, the following costs and expenses: the fees, costs and
expenses of the Tiibe's developer; the repayment of the Transition Loan; the acquisition of the
Site and alternative sites; the development, construction, furnishing und equipping the Facility
and the Other Entities Facilities; and the initial operating capital of the Enterprise, Non-Gaming
Enterprises and the Gaming Commission,

“Fiscal Year” means the accounting year used for the operation of the Enterprise as
agreed upon by Manager and the Business Board and which, unless otherwise agreed by the
Business Board, shall be the same as the accounting year for the Tribe.

“Furnishings and Equipment” ieans all furniture, furnishings and equipment acquired
for or uset in the operation of the Enterprise wherever located, including, without limitation:

{a) Cashier, redemption, kiosk, money sorting and mongy counting
equipment, surveillance and communications equipment, and sectrity cquipment;

(by  Office furnishings and equipment;

(¢} Specialized equipment necessary for the operation of any portion of the
Enterprise;

(d)  Video games of chance, table games, keno equipment, bingo equipiment
and other gaming equipment;

(&) All other furnishings and equipment hereafter located and installed inor
about the Facility or on the Site which are used in the operation of the Enterprise.

“Craming” means Class Il Gaming and does.not include Class III Gaming,

“Gaming Activities” means those Gaming activities and operations conducted or owned
by the Tribe, its Affiliates or its licensées which generate Gaming revenue (us distinguished from
non-Giaming revenuoe), inchuding, without limitation, the operation of games, the receipt of
Gaming revenues, the isspance of Gaming prizes, and the payment of Gaming expenses. For the
avoidance of donbt, the term “Gaming Activities” does not include Non-Gaming Activities or
Other Activities which do not generate Gaming revenue.

“Gaming Commission”™ means the Gaming Commission of the Tribe established or 1o be
established by the Tribe,

“Gaming Ordinance” shall mean a gaming ordinance adopted by the Tribe and approved
by the Chairman of the NIGC in accordance with IGRA.
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“Generally Accepted Accounting Principles” or “GAAP” means those accounting
principles defined by the Financial Accounting Standards Board consistently applied and
applicable to the Commercial Activities,

“Governmental Anthorities” means any federal, state, county, municipal or tribal
goverpment or any political subdivision, couwrt, agency, department, district, commission, board,
bureau or instrumentality thereof, including, without limitation, the United States, the BIA, the
National Indian Gaming Comimission, the State, the Catifornia Gambling Control Commission,
the County of Sonoma, California, the City of Rohnert Park, the Tribe and the Tribe’s Affiliates.

“Governmental Agreement Payments” means fees, charges, contributions and payments
paict to local governments, the State, or any department, agency, district, instrumentalities or
other body thereol, pursuant to any agreement or amendment thereto entered into between the
Tribe and such entity (not including any Tribal-State Compact); provided, however, that, prior to
the execation of such agreement or amendment, Manager shall have approved each contribution
or payment to be made thereunder as an operating expense of the Enterprise and therefore a Cost
of Ganting Operations, which approval shall not be nnreasonably withheld, conditioned or
delayed; provided, further, that contributions or other payments to non-profit, charitable or
educational organizations or institutions shall not be considered to be an operating expense of the
Enterprise and a Cost of Gaming Opetations unless approved by Manager, which approval
Manager may withhold or condition in its discretion; and provided, further, that one-time or
other pon-recuiring contributions or payments made by the Tribe pursuant to such agreement or
amendment shalt be depreciated or amortized on a straight-Tine basis over the term of such
agreement or amendiment. Manager acknowledges that, for the purposes of this definition,
Manager has approved all conuibutions or other payments to be made by the Tribe pursuant to
the City MOU. :

“Gross Revenues” means {i) the Enterpi‘isa’s fotal revenue fromm all Commercial
Activities, plus (ii) the Enterprise’s total revenue, receipts or credits relating to Emerprise agsets,
incloding, without limitation, {A) receipts or credits for lost or damaged merchandise, (B) the
sale or disposition of Enterprise assets, {(C) insurance proceeds related to Enterprise assets, or (D)
interest on Enterprise accounts, plus (iii) miy taxes or assessments collected by the Tribe from
Enterprise patrons which are not passed through to Governmental Authorities, less (iv) amounts
paid out as, or paid for, Gaming prizes and awards.

“IGRA"™ means the Indian Gaming Regulatory Act of 1988, P.L. 100-497, 25 U.S.C. §§
2701 ¢t seq., and the regulations promulgated thereunder, as the same may be amended from
time to time,

“Indemniiees” shall have the meaning ascribed to it in Awticle 7.

“Indian Lands” means all lands held in tost by the United States for the benefit of the
Tribe. ’

“Late Payment Charge’ means a charge on any past due paviment which, as of any given
Y g . pay

date, shall accrue at a rate per annum equal to the weighted cost of capital of Manager’s parent as
of the end of the preceding month multiplied by a factor of 1.25.
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“Legal Requirements” means any and all present and future judicial, administrative, and
federal, state, local or Tribal rulings or decisions, and any and all present and futive federal,
state, local and Tribal laws, ordinances, rules, regulations, perinits, licenses, certificates and
determinations of suitability, in any way applicable to the Tribe, Manager, their respective
employees, the Site, the Facility, or the Enterprise, including, without limitation, the IGRA, the
Internal Revenue Code, any Tribal-State Compact, the Gaming Ordinance and any Gaming
Commission regulations.

“Lender” means any lender or successor (o any lender which lends funds for any portion
of the Transition Loan or the Facility Loan to the Tribe, including, if applicable, Manager or any
Affiliate of Manager and the bondhelders in any public bond offefing.

- “Management Fee” shall have the meaning ascribed (o it in Section 5.12(b).

“Manager” means SC Sonomad Management, LLC, a California limited liability company,
and its successors and permitted assigns.

“Manager Employees” meuns those employees of Manager or its Affiliates who are
working at the Facility on a full-time or substantially full-time basis and who are not Enterprise
Employees, which employees shall hold or perform the following positions or job functions: (1)
General Manager and/or Chiel Executive Officer; (2) Director of Operations; {3) Director of
Slot Operations; (4) Director of Table Games; (5) Director of Finance and/or Chief Financial
Officer; (6) Director of Marketing; (7) Director of Information Technology; (8) Director of
Player Development; and (9) up to four additional positions or job functions to be designated by
Manager-in its discretion from time to time.

“Manager Intellectual Property” shall have the meaning ascribed to it in Seetion 11.5.

“Manager Marks™ shall have the meaning ascribed to it in Section 11.1.

“Manager Proprictary Information” shall have the meaning ascribed to it in Section 11.3.

“Manager Representatives” shall have the meaning asciibed to it in Section 2,19, .

“Manager Software” shall have the meaning aseribed to it in Section 11,2,

“Marks” shall have the meaning ascribed to it in Section 11.1.

“Material Breach” shall have the meaning ascribed to it in Section 6.1,

“Minimum Guaranteed Monthly Payments” shall have the meaning ascribed to it in
Section 5,10,

“Minimum Guaranteed Payment Advances” shall have the meaning ascribed to it in
Section 5.10(h).

“National Indian Gaming Commission” or “NIGC” means the commission established
pursuant 1o the IGRA.
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“Non-Gaming Activities” means commercial activities or operations conducted or owned
by the Tribe or its Affiliates located o or in connection with the Site which are not Class 1I
Gaming or Class 11 Gaming or which generate revenue which is not Class I Gaming revenue or
Class HIF Gaming revenue, including, without limitation, conunercial operations related to any
hetel, convention and meeting facilities, parking facilities, entertainment facilities, sports
facilities, restawrants, food and beverage services, office space, swimming pool, spa, fithess
center, child care facility, bars, lounges, arcade, retail stores, concessions, gift shop and
automnatic teller machines (ATMs). For the avoidance ol doubt, the terin “Non-Gaming
Activities” does not include Gaming Activities or Other Activities and does not include “gaming
activities” or “gaming operations™ within the meaning of IGRA.

“Non-Gaming Enterprise” means.any commercial corporation or enterprise of the Tribe
which engages in Non-Gaming Activities and which has its principal place of business on the
Site. For the avoidaince of doubt, the term “Noa-Gaming Enterprise” does not include the
Enterprise and is included within the definition of the term “Other Entity,”

“Nou-Solicitation Agreement” means the Gaming Non-Solicitation Agreement between
the Tribe and Manager dated as of the Execution Date i the form attached as an Exhibit hevelo,
as the same may be amended or modified from time fo time.

“Note” means the Gaming Promissory Note executed by the Tribe in favor of Manager
dated as of the Execution Date in the form attached as an Exhibit hereto, together with ail
amendments, substitutions and renewals thereof,

“Off-Site Manager Employees” means employees of Manager or its Affiliates who are
not located at the Facility, but who are used by Manager to provide services to the Enterprise.

“Officers’ Certificate” means the Officers’ Ceitificate issued by officers of the Tribe to
Manager dated as of the Execution Date, as the same may be amended, modified or
supplemented from time to time,

“Original Agreement” shall have the meaning ascribed to it in Recital A above.

“Opening Date” means the date on which the Facility or any portion thereof is open (o the
public for Commercial Activitics.

“Othier Activities” means (i) non-commercial operations owed or operated by the Tribe,
inclucling, without limitation, governmental activities of the Tribe and its Affiliates, and (i)
commercial or non-conumercial operations o activities which are not owned or operated by the
Tribe and which are principally conducied on or from the Site (other than operations or activities
of Manager or any Affiliate of Manager). For the avoidance of doubt, the term “Other
Activities” does not include Gaming Activities or Non-Gamiing Activities.

“Other Entity(ies)” means (i) the Tribe, (ii) any Affiliate of the Tribe other than the
Enterprise, and (iii) any non-Tribal commercial or non-commercial business or entity which
conducts operations at the Facility or on the Site other than Manager or any Affiliate of Manager,
For the avoidance of doubt, the term “Other Entity” does not include the Enterprise and does
inchide any Non-Gaming Enterprise or any enterpiise which conduets Class I Gaming.
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“Other Entities Facilities™ means any temporary or permanent buildings, structures,
improvements or fixtures, or portions thereof, which Manager and the Business Board determine
are used solely or primarily by Other Entities, and all renovations or expansions thereof, For the
avoidance of doubt, the term *Other Entities Facilities” does not include the Facility. Any
dispute between the Business Board and Manager regarding whether any temporary or
permanent buildings, structures, improvements or fix{ures, ot portions thereof, constitute the
Other Entities Facilities versus the Faeility shall be resolved in accordance with the dispute
resolution provisions of this Agrecment.

“Parties” shall mean the Tribe and Manager.

“Patron Database” shall have the meaning ascribed 1o it in Section 11.6,
“Policies and Procedures” shall have the meaning ascribed to it in Section 2.7,
“Pre-Opening Budget™ shall have the meaning ascribed to it in Section 5.1(a).
“Pre-Opening Expenses™ shall have Lthe meaning ascribed to 1t in Section 5. 1(a).

~ “Prior Agreements” means any agreeiments or business relationships entered into by the

Tribe, its Affiliates, its officer or its members prior (0 oras of April 22, 2003 (which is the date
* of the Original Agreement between the Tribe and Manager) or any amendments, agreements,
arrangemenis or understandings which amend or supersede such agreements or business
relationships, but not inclading any agreemen(s or business relationships with Manager or its
Affiliates.

“Project Costs” means Pre-Opening Expenses and the costs of developing, financing,
constructing, furnishing and equipping the propesty, plant and equipment located on the Site,
including, without limitation, (i) the following hard costs: design fees; landscaping/parking/site;
core/shell and interiors; kitchen equipment; central plant; waste water treatment plant; wells and
waler treatment; testing and inspection; hard furgiture, fixtures and equipment; signage; offsites;
insurance; fees and permits; and construction administration, and (ii) the following soft costs:
furnitare, fixtures and equipment; land; base stock (less operating cash); bankroll; Pre-Opening
Expenses; contingencies; capitalized interest, finaricing fees und other pre-development costs.

“Project Cost Ratlo” means the fraction (1) the nurerator of which is the Project Costs
which Manager determines are solely or primarily atributable to the Enterprise or the conduct of
Commercial Activities, and (it} the denominator of which is the snm of {A) the numerator, plus
{B) the Project Costs which Manager determines are solely or primarily attributable to Other
Entities. The fraction shall be calculated on the basis of financial statements prepared by the
Enterprise and Other Entities for the preceding Fiscal Year or, in the case of the first Fiscal Year,
based on projections established by Manager and such Other Entities and approved by the
Business Board, The fraction for any given Fiscal Year or portion thereof shall be initially
calculated by Manager and approved by the Business Board.
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“Resolution of Waiver” means, collectively, Resolution No. 03-01-GC approved by the
General Council of the Tribe on April 22, 2003, Resolution No. 08-19-GC approved by the
General Council of the Tribe on December 13, 2008, Resolution No. 09-04-GC approved by the
General Council of the Tribe on June 13, 2009, Resolution No. 09-09-TC approved by the Tribal
Council of the Tribe on September 30, 2009, and Resolution No. 10-07-TC approved hy the '
Tribal Council of the Tribe on September 7, 2010, which resolutions evidence all waivers and
approvals required pursuant to the Tribe's governing documents and applicable law relating to
this Agreement and the other Transaction Documents.

“Restricted Area” shall have the meaaning ascribed (o it in Section 9.20.

“Security Agreement” means the Gaming Security Agreement between the Tribe and
Manager dated as of the Execuotion Date in the form attached as an Exhibit hereto securing the
obligations of the Tribe under the Note and/or this Agreement, as the same may be amended-or
modified from time to time.

“Site” means, unless otherwise agreed by Manager, those lands, or any portion thereof,
which the United States accepts in trust for the benefit of the Tribe, including, without limitation
and if and to the extent necepted into trust, those lands described in Attachment | hereto.

“Square Footage Ratio™ means the fraction (i) the numerator of which is the squarc
footage of the improvements located on the Site which Manager determines are solely or
primarily used by the Enterprise in conducting Commercial Activities, and (i) the denominator
of which is the sum of (A) the numerator, phus (B) the square footage of the improvements
located.on the Site which Manager determines ave solely or primartly used by Other Entities,

The fraction shall be calcalated on the basis of financial statements prepared by the Enterprise
and Other Entities for the preceding Fiscal Year or, in the case of the first Fiscal Year, based on
projections established by Manager and such Other Entities and approved by the Business Board.
The fraction for any given Fiscal Year or portion thereof shall be initially caleulated by Manager
and approved by the Business Board.

“State” means the State of California,

“Transaction Document” and “Transaction Documents” shall mean this Agreement, the
Note, the Blocked Account Agreement, the Securily Agreement, the Non-Solicitation Agreement
and any Officers’ Certificate or Uniform Commercial Code financing statements relating thereto,

“Transition Loan" means the loan or loans made by Manager or its Affiliates t0 the Tribe
and/or the Enterprise to fund the costs and expenses of the Tribe, the Enterprise and/or any Other
Entities, including, without limitation, the following costs and expenses: the fees, costs and
expenses of the Tribe's developer; the acquisition of the Site and alternative sites; and the initial
stage development of the Facility and Other Entities Facilities.

*Tribal Council” means the governing body of the Tribe composed of the duly elected
officers of the Tribe.
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*Tribal Court” means any court or similar judicial branch or bddy of the Tribe, but not
including any court which only has jorisdiction over malters arising under the Indian Child
Wellare Act, 25 U.S.C. 190! et seq., and other family law matters.

“Tribal Governmental Action™ means any resolution, ordinance, statute, law, rule,
regulation, order, decision, determination, action or inaction, regardless of how constitated,
adopted, made or taken by the Tribe or its Affiliates acting in a legisiative, regulatory or other
governmental capacity which has the force of law, including, without Hmitation, (1) the adoption,
amendment or revocation of any law, rule, regulation, ordinance or tax by the Tribe or its
Affiliates, or (1i) the issuance, denial, suspension, revocation or non-renewat of any license by
the Tribe or its Affiliates; provided, however, that the term *Tribal Governmental Action” shall
not, in any event, include apy actions or inactions laken by the Tribe or its Affiliates in their
respective capacities 45 (i) the legal, beneficial or proprietary interest holder of the Facility or the
Enterprise, or (i) a paty to this Agreement or any Transaction Document,

“Tribal Representatives™ shall have the meaning ascribed o it in Section 2,19,

“Tribal-State Compact” means any compact entered into between the Tribe and the State
concerning Class Tl Gaming and any amendments or olher modifications thereto, after such
compact has been approved by the Secretary of the Interior or became effective by operation of
law and notice of such approval or effectiveness has been published in the Federal Register, or
any Secretarial procedures jssued by the Secretary of the Interior pursuaunt to the IGRA in lieu of
a compack,

“Tribe” means Federated Indians of Graton Rancheria (a/k/a Graton Rancheria,
California or the Indians of the Graton Rancheria of Califorpia), a federally recognized Indian
tribe, and its successors and permitted assigns. '

ARTICLE 2
AUTHORITY AND DUTY OF MANAGER

2.1 Appointment as Magager. Subject te the limitations and terms and conditions of
this Agreement, the Tribe, on behalf of itself and the Enterprise, hereby appoints Manager to act
as the sole and exclusive manager of the Facility and the Eoterprise and as the exclusive agent
for the Tribe and the Enterprise for all non-governmental matters related to the managemont of
the operations of the Facility and the Enterprise during the term of this Agreement., Until the
expiration or termination of this Agreement, the Tribe, the Business Board and/ov the Enterprise
shall not manage the Facility or the Enterprise themselves without the services of Manager
pursuait o this Agreement. Manager's rights and responsibilities as manager of the Facility and
the Enterprise shall include, among other things, maintenance and improvement of the Facility
and management and operation of the Enterprise’s Commercial Activities at the Facility, on the
Site and off the Site. Subject to the terms and conditions of this Agreement, Manager accepts
such appointment as the Tribe’s exclusive manager of, and managerial agent for, the Facility and
the Euterprise for the term of this Agreement. Subject to the provisions of this Agreement and
specifically the restrictions in this Article 2 and the budget provisions in Article 5, Manager shall
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have, and the Tribe does hereby grant to Manager, the power and authority to act as agent for the
Tribe or the Enterprise, to exercise the rights of the Tribe or the Enterprise under, and to execute,
modify, or amend any contracts associated with, the operations of the Facility or the Enterprise
{excluding this Agreement) in the name of the Tribe, the Enterprise or Manager, including,
without limitation, purchase orders, equipment and retail leases, contracts for services, including
utijities, and maintenance and repair services, relating to the operation of the Facility or the
Enterprise; provided, however, that Manager shall not have the anthority to execute, modify or
amend real eslate agreements or contracts (excluding retail leases), or compacts or other
agreements with the State or any other Governmental Authorities, which agreements shall
remain within the sole and exclusive authority of the Tribe; and provided, further, that in no
event shall Manager execute any contracts or agreements which require payments exceeding
$500,000 in the aggregate or which have a term exceeding one (1) year, or such greater dollar
amount of longer term as the Business Board may establish from (ime to time, without the prior
approval of the Business Board. ' '

22 Limilations. Excepl as stated herein, Manager shall have no authority ag the
Tribe's or Enterprise’s agent under this Agreement withoult the prior written approval of the
Business Board (which approval shall not be unreasonably withheld, conditioned or delayed): (a)
to incur costs which exceed the expenditures to be agreed upon in the Annual Gperating Budget
o the Amnual Capital Budget by a lactor of 10% or such greater percentage as the Business
Board may ¢stablish from time to time; (b) 1o sell, encuimber or otherwise dispose of any
persanal property ot Furnishing and Bquipment located in the Facility, except for inveatory sold
in the regular course of business and Furpishings and Equipment and other items which must be
replaced due to age, obsolescence, or wear and tear and except for enforcement of any security
interest granted to Managerin any Collateral Assets; (e) 1o purchase any goods or serviees from
Manager o any of Manager's Affiliates as a Cost of Gaming Operations unless (i) such
arrangement is approved in writing by the Business Board, and (if) the price of such goods and
services shall not, in any event, exceed the amount which the Business Board determines is
substantially equivalent to the price which would be charged by an entity which is not affiliated
with Manager. Notwithstanding any other provision of this Agreement, Manager shall not be in -
breach or Material Breach of this Agreement for failure to perfonn services which do not
constitute the management or operation of the Facility or the Enterprise, including, without
limitation, (i) the desigy, development, construction, licensing, initial equipping or initial
furaishing of the Facility, (i) the negotiation of agreements or compacts between the Tribe or its
Affiliates and any Governmental Authority, or (iii) the arvangement, negotiation or provision of
the Transaction Loan, the Facility Loan or any other loan relating to the Facility, the Enterprise
or the Furnishings and Equipment. However, the Tribe shall not issue any certification that the
Facility is substantially complete or execute or deliver any agreements or compacts between the
Tribe or the Enterprise and any Governmental Authority or Lender relating 1o the completion or
substantial completion of the Facility without the prior approval of Manager. As between the
Tribe and Manager, the Tribe shall be solely responsible for the design, development, financing,
construction, lcensing, initial equipping and initial furnishing of the Facility or the Enterprise
and, notwithstanding the provisions of Section 2.4, for assuring that the Facility or the Enterprise
complies in all respects with all Legal Requirements.

23 Manager’s Authority and Responsibility.
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(a) Manager shall conduct and direct all business and affairs in connection with the
day-to-day operation, managerment, maintenance, repair, refurbishment or expansion of the
Enterprise and the Facility, including, without limitation, the establishment of operating days and
hours. The Manager Employee who shall have the primary responsibility for the day-to-day
management of the Enterprise shall be the Enterprise General Manager.

(b)  Nothing herein grants or is intended to grant Manager « titled or proprietary
interest in or to the Facility or to the Enterprise. The Tribe shall have the sole proprietary
interest in and oltimate responsibility for the Enterprise and the conduct of all Commercial
Activities conducted by the Enterprise to the extent required by federal law, subject to the rights
and responsibilities of Manager under this Agreement and the other Transaction Documents.

{c) In managing, operating, maintaining, repairing, refurbishing, or expanding the
Enterprise and the Facility under this Agreement, Manager’s duties shall include, without
Himitation, the {ull right and authority, without requiring the consent of the Tribe or the Business
Board except as specifically set forth in Section 2.2, to conduct the orderly administration,
management and operation of the Facility and the Enterprise, including, without limitation, the
following:

i) the administration of the decorating, cleaning, grounds care and
maintenance of the Facility and the Facility’s mechanical, electrical and operating systems;

(i)  theselection, composition, administration and operation of a
security force and related security measures, all as more fully described in Section 2.5;

(i)  except as may otherwise be required by the Gaming Commission, the
operation and maintenance of the surveillance system (including, without limitation, closed-
cirenit television) for. monitoring the activities of the customers, employees, supervisors and
management personnel, as well as the tracking of the movernent of all funds into, within and out
of the Facility; '

(iv)  subject to the Annual Budget, the terms, conditions and amount of
any insurance o be taken out with respect to the Facility and the Enterprise, all as more
fully deseribed in Asticle 4;

{v)  the establishment and administration of an accounting system and
financial records relating to ali of the operations of the Enterprise and the maintenance of such
accounting system and financial records, all as more fully described in Section 2.6;

(vi)  subject to the approval of the Business Board Yor expenditures in
excess of $100,000 per contract or per event or such greater amount as the Business
Board may establish from time 1o tlime, the selection of all major entertainment, sports
andt promotional events to be staged at the Pacility;

(viiy  subject to the provisions of Section 5,12, the distribution of
. revenues generated from the operation of the Buterprise;
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(viii) subject to the approval of the Business Board, the selection and
Jocation of the financial institution i which the revenues generated from the operation of
the Enterprise shall be deposited pursuant to Section 2.8 and administration of the
banking arrangements in connection thevewith (it being agreed that the financial
institution selected should have assets on a consolilated basis of not less than One
Hundred Billion Dollars ($100,000,000,0000);

{(ix)  the engagement of professionals (not including independent auditors, who
shall be selected and engaged by the Tribal Conncil) with respect to all matters regarding
taxation or other operations of the Enterprise;

x) the advertisement, marketing and promotion of the Enterprise;

~ {xi}  subject to the approval of the Business Board, the preparation of an
Annual Business Plan, Annual Operating Budget and Annual Capital Budget, all as move fully
described in Section 5.3; and

{(xiiy  all maiters necessarily ancillary to the responsibilities set forth in
stubparagraphs (i) to (xiii) above, it being acknowledged and agreed that the foregoing is not
intended to be an exhaustive list of the rights and duties of Manager concerning the management,
operation, maintenance, repair, refurbishment or expansion of the Facility and the Enterprise.

24 vliance with Laws: Best Efforts to Obtain Necessar

Con A

provals.

(a) In performing its duties heretnder, Manager shall divect the Enterprise to comply
with all duly enacted Legal Requirements. The Tribe and the Enterprise shall comply with, and
shall be responsible for compliance with, all Legal Requirements, including, without lmitation,
the Internal Revenue Code and its requirements with respect to the promapt filing of any cash
transaction reports and W-2G reports that may be required by the Internal Revenue Service of
the United States or pursuant to other Legal Requirements; provided, however, that the cost of
such compliance shall be a Cost of Gaming Qpemnom and, provided, farther, that Manager
shall provide the Tribe with such assistance.in sich compliance as the Tribe and the Enterprise
may reasonably reguest. The Tribe covenants and agrees that the Tribe and its Affiliates will
take no action and adopt no statute, ordinance or regulation that may prejudice, impair or
adversely affect Manager”s rights under this Agresment or any Transaction Docurent or that
would violate the doctrines and principles of due prodess as set forth in the United States

Constitution or the Indiaa Civil Rights Act (25 U.S.C. § 1301, et seq.) and the interpretations
thereof.

(b)  The Tribe shall comply with, and shall cause the Enterprise to comply with, and
Manager shall assist the Tribe and the Enterprise in compliance by the Tribe with, all applicable
Legal Requirements, including, without limitation, legal requirements the violation of which
would materially impair the conduct of the Commercial Activilies of the Enterprise. Without
limiting the generality of the foregoing, the Tribe shall supply, and Manager shall assist the Tribe
in supplying, to the applicable Governimental Authorities all information necessary to comply
with the National Environmental Policy Act, as it may be amended from time to time, and in
complying with such Governinental Authorities’ regulations relating thereto; provided, however,
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that the Tribe shall be responsible for supplying such information. The Tribe and the Enterprise
shall make, and Manager shall assist the Tribe and the Enterprise in making, all reasonable
arrangements on behalf of the Tribe or the Enterprise as to comply with applicable tax laws,
including, withount limitation, tax law requitements concerning the reporting and withholding of
taxes or other payments due by the Tribe or the Enterprise to any eatity pursuant {0 any
agreements the Tribe enters with a Govenunental Authority; provided, however, that Manager
shall have no other legal or financial responsibility for the Tribe’s or the Enterprise’s due
performance and payment in full of such obligations of the Tribe or the Enterprise. The Tribe
agrees that, through ifs Tribal Council and any subsequent or delegated governing or
administrative authority, it shall take all reasonable actions necessary or advisable to ensure that
the Tribe and the Bnterprise comply with the foregoing Legal Requirements, it being understood
and agreed that Manager shall not be liable for any violation due to action or inaction of the
Tribe or the Enterprise. Manager and the Tribe shall conply with all Legal Requirements and all
other agreements affecting the Facility and the Enterprise.

{c) The Parties shall use their best efforts to promptly obtain all necessary approvals
of all Governmental Authorities relating to this Agreement, the Transaction Documents and the
transactions anc activities contemplated hereby and thereby.

2.5 Secyrity. Manager shall direct the Enterprise o provide for appropriate security
for the operation of the Enterprise. Manager shall divect the Enterprise to ensure that any
security officer is bonded dnd nsured in an amount conuxiensurate with his or ber enforcement
duties and obligations. The cost of any charge for security and public safety services willbe a
Cost of Gaming Operations.

2.6 Accounting, Financial Records, and Audits,

(3}  Manager shall, or shall direct the Enterprise to, maintain full and accurate books
and records of account for operations of the Commercial Activities of the Enterprise, including,
without lumitation, books and records which set forth the daily Gross Revenue from Comimercial
Activities of the Enterprise. Such books and records shall be maintained at Manager’s office
located within the Facility. Manager shall make available for immediate inspection and
verification at all times and shall-make copies of such books, records and other information
reliting to Commercial Activities as the Business Board or the Gaming Commission requests be

'made available fo and/or copied and delivered to those members of the Business Board or the
Gaming Cominission who are authorized by the Business Board or the Gaming Comimission, as
applicable, to inspect, verify and/or receive copies ol such books, records and other information
relating to Commercial Activities. Authorized members of the Business Board or the Gaming
Comuiission may remove from the Facility copies or originals of books, fecords and information
relating to Commercial Activities; provided, however, that if such members remove originals,
they shall leave or tnunediately provide Manager with copies of such books, records and
information for Manager.

) Al least three (3) months prior to the scheduled Opening Date, and subject to the
approval of the Business Board, which approval shall not be unreasonably withheld, conditioned
or detayed and which shall occur at least four (4) months prior to the Opening Date, Manager
shall establish and maintain satisfactory accounting systems and procedures that shall, at a
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minimum: (i) include an adequate system of internal accounting controls; (i) permit the
preparation of {inancial statements in accordance with GAAP; (i) be susceptible to audit; (iv)
allow the Euterprise, the Tribe and the NIGC (o calculate any annual fees due under 25 CER §
3t4.1; (v) permit the calculation and payment of the Management Fee; and (vi) provide for the
allocation of operating expenses or overhead expenses among the Tribe, the Enterprise, Manager
and any other user of shared facilities and services. Supporting books and records and the agreed
upon accouniing systems and procedures shall be sufficiently detatled to permit the calculation
and payment of the Management Fee hereunder and 1o permit the caleulation and payment of any
fee or contribution computations required under any Legal Requirements or agreements between
the Tribe and Governrental Authorities.

(¢} Net Revenue will be calculated by Marager for purposes of distribution monthly
in nccordance with Section 5.12 and copies of such caleuiations shall be promptly supplied to the
Business Board as required by Section 5.11.

(dy  Allrecords shall be maintained so as to penmit the preparvation of financial
statements and reports in accordance with GAAP consistently applied and in accordance with
procedures to be mutually agreed upon by Manager and the Business Board. Manager shall, as &
Cost of Gaming Operations, direct the Enterprise to prepare and furnish (o the Business Board
and the Gaming Commission monthly financial statements and yeports in accordance with
Section 5.11; provided, however, that, in the event such financial statements and reports are not
prepared by the Enterprise, they shall be prepared by Manager. Such financial statements and
reports shall provide reasonable detail as requested by the Business Board and the Gaming
Commission with respect to revehues and expenses of each department of the Enterprise. In
addition, all Commercial Activities conducted within the Facility shall be subject to independent
annual audits, and such audit shall include an audit of all contracts that result in purchases within
any given Fiscal Year of supplies, services or concessions relating to the Tribe’s Commercial
Activities of Twenty-Five Thousand Dollars ($25,000) or such greater amount as may be
specified in the Tribe’s Gaming Ordinance in efféct from time to thine (but not including
contracts for professional legal or accounting services), The Tribal Council shall cause such
audits to be conducted by an independent cerfified public accounting firm with more than five
(5) years experience in audits of Commercial Activities selected by the Tribal Council. The cost
of such audits and andit reports (Including the anaval audit dnder Section 5.13) shall constitute a
Cost of Gaming Operations. Manager shall make any reports or presentations to the Business
Board as are reasonably requested by the Business Board. Nothing contained in the foregoing
shall prohibit Manager from employing an internal auditor to perform engoing audit functions
necessary or useful to the operation of the Enterprise. Such internal auditor shal! be a Cost of
Gaming Operations. '

2.9 Cash Monitoring: Policies and Procedures: Surveillance.

{a} The Gaming Commission shali adopt ordinances, regulations or standards which
establish internal control standards which provide for a level of control which equals or exceeds
the minimum internal control standards established by the NIGC from time to time.

{b)  Manager shali develop systems, standards, policies and procedures for the
Euterprise which are cousistent with requirements of any internal contrel standards established
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by the Business Board or the Gaming Commission (the “Policies and Procedures™). The
Business Board and the Gaming Commission shall have the right to approve the initial Policies
and Procedures developed by Manager and any material amendments or changes to such Policies
and Procedures thereafter developed by Manager from time to time. Manager shall direct the
Enterprise to implement and comply with the Policies and Procedures and shall direct Enterprise
Employees and Manager Employees to comply with the Policies and Procedures; provided,
however, that, except as set forth in Section 4.2, Manager shall not be lable to the Enterprise or
the Tribe in the event any Enterprise Employee or Manager Bmployee fails to comply with the
Policies and Procedures. The costs of implementing and complying with Policies and
Procedures shall be a Cost of Gaming Operations. The Business Board or the Gaming
Commission shall have the right to gelect and retain an auditor to review the adequacy of the
Policies and Procedures prior to the Opening Date, and to review the Policies and Procedures
from time to lime after the Opening Date. The cost of any such review prior to the Opening Date
shail be a Pre-Opening Expense and the costs of any such review afier the Opening Date shall be
a Cost of Gaming Operations,

(c) In consultation with the Business Board and the Gaming Commission, Manager
shall direct the Enterprise o procure, install and operate a closed circuit television surveillance
system to be used for monitoring the appropriate Commercial Activities of the Enterprise and
such other activities as the Business Board or the Gaming Commission and Manager fhay agree
upon from time to time.

2.8 Bank Accounts, Reserve Fands and Permitied Investments.

{a) On or prior 1o the Opening Date, the Tribe, on behalf of itself and the Enterprise,
and Manager shall execate the Blocked Account Agreement and establish and activate the
Blocked Account(s) described therein. The Tribe, the Enterprise and Manager shall deposit all
Gross Revenugs daily into the Blocked Account(s) and shall take such actions and execute and
deliver such agreements and instructions as shall be necessary or appropriate from time (o time
to ensure that all Gross Revenues continue 1o be deposited into the Blocked Account(s).
Manager shall also establish other segregated bank accounts with the approval of the Buosiness
Board for the operation of the Enterprise (the “Enterprise Accounts™), which accousts must
indicate the custodial nature of the accounts. The Blocked Account(s) and the Enterprise
Accounts shall be established at such bank as the Business Board and Manager shall agree upon
fromi lime to time; provided, however, that such bank shall be organized under the Iaws of the
United States of America or any state thereof; end provided, further, that such bank is & member
of the Federal Deposit Insurance Corporation and has combined capital, profits and surplas of at
least One Hundted Billion Dollars ($100,000,000,000). The funds in the Blocked Account(s)
and the Enterprise Accounis shall be considered to be funds of the Enterprise and shall not be
considered to have been distributed to the Tribe or to be available to the Tribe to be used for |
purposes unrelated to the Enlerprise.

(b}  The signatures of authorized representatives of Manager shali be the only
signatures required to make withdrawals from the Blocked Account(s) or Enterprise Accounts (i)
for single withdrawals of less than Two Hundred Fifty Thousand Dollars ($250,000) or such
greater smount as the Business Board may establish from time 1o time, (ii) for the purposes of

making payments on behalf of the Tribe or the Enterprise fot payouts, prizes, payroll, taxes,
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purchases of currency, and payment of amounts owing to Manager under this Agreement,
including, without limitation, the Management Fee under Section 5.12(a), (ii}) payments to such
aditional payees or for such additional purposes as the Business Board may approve from time
to time, oF (iv) if the Tribe or the Enterprise are in default of their obligations under this
Agreement; provided, however, that the monies withdrawn by Manager are to be used only for
the expenses of the Enterprise or payments or distributions pursuant to Section 5.12 or the other
provisions of this Agreement, Except ag set forth in the preceding sentence, the signature of the
Business Board's designated representative will also be required for withdrawals froms the
Blocked Accounts or the Enterprise Accounts. Cash withdrawals shall not be permitted except
pursuant to policies drafted by Manager and approved by the Business Board. The authorized
representatives of Manager for the purposes of this Section may include Manager Employees or
OFF-Site Manager Employees.

{cy  Notwithstanding the foregoing, the Tribe and the Enterprise agree that, without
requiring the signature of any member of the Business Board or its representative, Manager may,
or Ay direct the Enterprise to, make or permit timely transfers between or among any of the
Blocked Account(s) and any of the Enterprise Accounts, including, without limitation, transfers
necessary of appropriate to facilitate the payment on behalf of the Enterprise of (i) Costs of
Gaming Operations; {ii) required debt service on the Transition Loan and the Facility Loan, as
well as any other third party loans to which Manager has consented in writing pursnant to the
terms of this Agreement or any other agreement; (1il) the Minimuwm Guaranteed Monthly
Payment; (iv) reimbursement of Minimum Guaranteed Payment Advances; (v) the Manageinent
Fee; (vi} any reasonable reserves created and approved by the Business Board and Manager; and
(vii} payments to the Tribe pursuant to Section 5.12(a).

{0y  Manager may direct the Enterprise to invest funds deposited in the Blocked
Account(s) and the Enterprise Accounts in the following permitied investinents: (i) a money
market muatual fund registered under the Investment Company Act of 1940 that invests
exclusively in (1) marketable divect obligations isstied or nnconditionally guaranteed by the
United States Governroent or issued by an agency thereof and backed by the full faith and credit
of the United Stafes: (23 comumercial paper having, at the time of acquisition, a rating of A-1 or
P-1 or better from either Standard & Poor’s Corporation or Moody's Investors Service, Inc.,
respectively; or {it) other investments as may be directed by Manager with the prior written
consent of the Business Board.

(e) In order to secure the obligations of the Tribe and the Eaterprise to Manager and
its Affiliates under this Agrecment and the other Transaction Documents, the Tribe and the
Enterprise hereby grant to Manager a security interest in the Collateral Assets. By execution of
this Agreement, the Tribe and the Enterprise shall be deemed to have agreed to the Security
Agreement, the terms of which shall be deemed to be a pact of this Agreement and to be
incorporated by reference iuto this Agreement as if set forth in full herein. The Tribe and the
Enterprise agree to execute and deliver to Manager the Blocked Account Agreement, the
Security Agreement, financing statements applicable to the Collateral Assets, and such other
amendments, agreements and financing statements which amend, supplenent or supersede the
Blocked Account Agreement, the Secuarity Agreement and such financing statements, as
Manager may reasonably request in ‘order to confirm the creation, attachment and perfection of
the security interest of Manager and its Affiliates in the Collateral Assets.
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2.9 Enforcement of Rights.

(a)  Exceptas ofherwise provided in Section 2.9(b), the Business Boaid and Manager
shall mutually agree with regpect to the handling of the defense, prosecution or settlement of .
civil disputes with third parties relating to activities conducted by the Enterprise, Enterprise
Employecs or Manager Employees or contracts or causes of action relating the Facility or the
Enterprise. The Parties will assist and cooperate with each other with respect to such third-party
disputes. All uninsured liabilities incurred or expenses incurred by the Tribe or Manager or any
of the Affiliates, employees, officers, directors, members, shareholders, agents, representatives,
successors or permitted assigns of either Party or its Affiliates in defending such claims by third
pariies or prosecuting claims against third parties shall be considered Costs of Gaming
Operations.

(b}  Manager may, in accordance with Manager’s good faith business judgiment and
without requiring the consent of the Business Board, settle and pay in the name of and on behalf
of the Enterprise, the Tribe, Munager, Manager’s Affiliates or any of their respective employees,
officers, direclors, members, shareholders, agents, répresentatives, suceessors or permitted
assigns any claims brought against such persons or entities arising out of or relating lo
Commercial Activities conducted by the Enterprise or other activities or transactions
contemplated by this Agreement or the other Transaction Docoments; provided, however, that, in
the case of settlements which do not involve claims against Manager, its Affiliates or related
persons, the fotal amount to be paid pursnant to the seltlement is less than Two Hundred Fifty
Thousand Dollars ($250,000) and the total amount to be paid pursuant to all settlements eatered
into in the applicable Fiscal Year is less than Three Mitlion Dollars ($3,000,000); and provided,
further, that, in {he case of seiflements which involve claims against Manager, its Affiliates or
related persons, the total amount to be paid pusuant to-the settlement is less than One Hundred
Thousand Dollars ($100,000) and the total to be paid pursuant to dll such settlements in the
applicable Fiscal Year is less than Sevein Hundred Fifty Thousand Dollars (§750,000), The
Business Board may increase the foregoing amounts in its discretion.. The Manager shall not
enter into settlements which exceed the-applicable threshold amounts without the consent of the
Business Board unless, in the case of elaims brought against Manager, its Affiliates or related
persons, Manager ot its Atfiliates agree (o pay the excess over the threshold amount from funds
of Manager or its Affiliates and not from funds of the Enterprise.

2.10  Fire, Safety and Law Enforcement Services. . The Tribe and the Business Board
shall be responsible for obtaining, and Manager shall -assist the Tribe and the Business Board in
obtaining, adequate coverage for fire, safety and law enforcement services for the Facility and
the Enterprise and may, in their discretion, have such services provided on a contractual basis by
iocal five and police departments. “The Parties agree that the costs of any fire, safety or law
enforcerment protection services shall be Costs of Gaming Operations and, if provided by a
departinent of the Tribe, shail not exceed the actual cost to the Tribe of providing such services.

2,11 Timely Payinent of Costs of Gaming Operations. Manager shall be responsible
for directing the Enterprise to pay Costs of Gaming Operations on behalf of the Enterprise from
the bank account(s) established pursuant to Section 2.8 s0 as to avoid any late-payment penalties
{except those incuried as a result of geod faith payment disputes or the failure of the Business
Board or its designated representative to timely approve such payments, if required) to the extent
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funds of the Enterprise are available; provided, however, that payment of all such costs (and
taxes or similar payments arising from Enterprise operations) shall be solely the legal
responsibility of the Enterprise.

212 Acquisition of Equipment.

(a1} All equipinent shall be acquired by the Tribe or the Enterprise or by Manager,
acling as agent for the Tribe or the Enterprise, from distributors and manufacturers approved by
the Business Board or, if required, licensed by the Gaming Comumission.

by Al acquisitions of new Fornishings and Equipment afier the Opening Date shall
be purchased or leased by the Tribe or the Enterprise at the direction of Manager, as agenl for the
Tribe or the Entorprise, under market terms and conditions, unless otherwise agreed to by the
Business Bowd,

{3 The Business Board and Manager shall mutually agree upon the number and type
of gaming devices and related hardware and software to be acquired by the Enterprise and
operated at the Facility, The Business Board and Manager shall mutually agree upon the Lype
and performance characteristics or any gaming systeins acquired by the Enterprise and operated
at the Facility which may be or are intended to be operated as Class Il Gaming.

213 Hows of Operation. Manager shall establish the operating days and hours of the
Facility nnd the Enterprise, which, unless otherwise agreed by Manager and the Business Board,
shall be seven {7} days per week and twenty-four (24) hours per day.

2.04  Access 1o Facility. Manager shall, and shall direct the Enterprise to, provide
immediate access at all times to those locations within the Facility which operate the Enterprise’s
Commercial Activities for those members of the Business Board or the Gaming Commission
who are authorized by the Business Board or the Guming Comnission, as applicable, to access
such Jooutions. :

215 Advertising. Manager shall, on behalf of the Tribe or the Enterprise, contract for

and place advertising, subject to prior approval of the general concepts of the advertising by the

Business Board, Adventising costs will be inciuded in the Annual Operating Budgels prepared in
accordance with Section 5.3.

2.16  Maintenance. Manager will direct the Enterprise to cause the Facility to be
repaired and maintained and operated in a clean, good and orderly condition. Repairs and
maintenance will be paid as Costs of Gaming Operations.

217 [Lffective Date: Term,

{a) Notwithstanding the date of signature of the Parties, this Agreement shall become
effective antomatically (without need of amendment, ratification or other action of the Parties)
upen the approval of this Agreement by the Chairman of the NIGC (the “Effective Date”). X
Unless sooner terminated as provided in Axticle 6, this Agreement shall expire on the_ bL-I

anniversary of the Commencernent Date; provided, however, that the term and expiration
date of this Agreement may be extended as provided in Section 6.6.

106702 24



(b)  The Tribre shall use its best efforts to promptly cause any of the following events
to occur which have not occurred as of the Effective Date: (i) the aceeptance of the Site into
trust by the United States government, as trustee for the Tribe; (ii) the approval by the Chairman
of the NIGC of this Agreement and any Transaction Document or other agreement which is a
collateral agreement to this Agreement which requives the approval of the Chairman of the NIGC
in order to not be void under the IGRA, or a determination by the NIGC that such approval is not
required in order for this Agreement, such Transaction Document or such other collateral
agreement 1o not be void under IGRA,; (iii) the approval of this Agreement or any Transaction
Document by the Secretary of the Interior which requires such approval or a determination by
the Secretary that such approval is not required; (iv) the issuance by the Solicitor’s Office of the
DPepartment of the Interior or the Office of the General Counsel of the NIGC of an opinion or
determination that the Site constitutes “Indian lands” within the meaning of the JGRA and is
eligible for the conduct of Gaming pursuani to Section 20 of the IGRA; (v) the approval by the
Chairman of the NIGC of the Gaming Owdinance; or (vi) issuance by the Gaming Commission to
Manager, any of its Affiliates or any Manager Employees of all applicable license(s) required by
the Gaming Ordinance or any Gaming Commission regulations.

2.18  Access to Property. The Tribe agrees that Madager, its Affiliates and any
Manager Employces shall peaceably have coniplete aceess {o and presence on the Site and in the
Facility in accordance with the terms of this Agreement, free from molestation, eviction and
distarbance by the Tribe or by any other person or entity; provided, however, that such right of
access to and presence on the Site and in the Pacility shall cease upon the expiration or
termination of this Agreement pursuant to its texms; and provided, further, that such right to
access and presence on the Site and in the Facility shall not be considered to be a transfer,
conveyancee, mortgage, charge, lien, encumbrance, right of entry, liability to real property, right,
title or interest in or to the Site or any other land or real property; and provided, further, that, if
Manager’s license is revoked by the Gaming Commission, Manager's access and presence on the
Site dnd in the Facility shall be limited to recovery of Manager’s books, records and personal
property and shall be terminated thereafter.

2,19 Creation and Operation of Business Board. In order to provide a mechanism to

" enswe the efficient exercise of contral over the Enterprise by the Tribe, the Tribe agrees to create
a business board {the “Business Board”) comprised of the following members: (i) between three
(3) and seven (7) voting members appointed by the Tribe from time to time (the “Tribal
Representatives™), and (it) non-voting members appointed by Manager from time to time who
shall, in any event, always be fewer i number than the number of voting members appointed by
the Tribe from time to time (the “Manager Representatives”), Upon the request of the Tribal
Council, members of the Tribal Council who are not members of the Business Board may attend,
but may not vote at, meetings of the Business Board. By execution of this Agreement, the Tribe
acknowledges and agrees that, without requiring any further action or resolution by it or any of
its Affiliates, (i) the Business Board, upon its creation, shall have the power of the Tribe with
respect to all matiers relating to this Agreement, the Transaction Documents, the Facility and the
Enterprise, and (i) actions and directions of the Business Board shall be, and shall be deemed to
be, actions and directions of the T'ribe and shall bind the Tribe; provided, however, that the
Business Board shall not have authority to waive the sovereign imiunity of the Tribe or the
Enterprise except pusuant to authority delegated by the Tribe 10 the Business Board in
accordance with the Constitution of the Tribe and other applicable Tribal law. The Business
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Beard shall meet as necessary to ensure timely decision-making. Any travel or similar expenses
incurred by the Tribal Representative members of the Business Board acting in their capacities as
members of the Business Board shall be deemed 1o constitute a Cost of Gaming Operations.

Any compensation to be paid to the Tribal Representatives of the Business Board, acting in their
capacities as members of the Business Board, shall be borne by the Tribe and shall not constitute
Costs of Gaming Operations or other expenses of the Enterprise. Any expenses or compensation
10 be paid to the Manager Representatives, acting in their capacites as members of the Business
Board, shall be borne by Manager and shall not constitute Costs of Gaming QOperations or other
expenses of the Enterprise,

2.20  Business Board Meetings.

(a) A regular monthly meeting of the Business Board is to be ield at such places and
at such times as the Business Board shall determine, Every six (6) months, the Business Board
shall distribute a set of meeting times and dates for the next six (6) months. Special meelings of
the Business Board may be held whenever and wherever called for by at Jeast two (2) members.
Two (2) Tribal Representatives and two (2) Manager Representatives shall constitte a quorum
for the transaction of business at any meeting of the Business Board, The Business Board shall
appoint a Chaicperson and Vice-Chairperson who shall serve two year terms, which terms may
be rengwed. The appointed Chairperson shall cause a written agenda to be sent to each member
of the Business Board for each regolarly scheduled meeting and special meeling, at least twenty-
four (24) hours in advance of the meeting. The Vice-Chairperson shall conduct the Business
Board meetings when the Chairperson is absent or unable to do so.

)] Once the regular meeting is set by the Business Board, no notice need be given of
regular meetings of the Business Board, Notice of the time and place of any special meeting
shall be given at keast twenty-fows £24) hours prior to the meeling. Any member may waive
notice of any meeting and any adjonrnment thereof at any time before, during, or alter it is held.
Except-as provided in the next sentence below, the waiver must be in wiiting, signed by the
member entitled to the notice, and filed with the minutes of the Business Board, The attendance
of « member at, or participation of a member in, a meeting shall constiltite a waiver of notice of
such meeting, unless the member at the beginning of the meeting (or promptly upon histher
arrivaly objects to holding ihe meeting or transacting business at the meeting, and does not
therealter vote For or assent to action taken at the meeting,

{&)  HWaquoram is present when a vote is taken, the affirmative vote of the majority of
the voting members of the Business Board present shall be the act of the Business Board. The
non-voting members of the Business Board may participate in the deliberations of the Business
Board, but shall not vole with respect to actions of the Business Board.

()  Any orall members of the Business Board may participate in a regular or special
meeting by, or conduct the meeting throngh the use of, any means of communication by which
all members participating may simultaneonsly hear and communicate with each other during the
meeting, in which case any required notice of the meeting may generally describe the
arrangements (rather than or in addition to the place) for the holding thereof. A member
participating in a mecting by this means is deemed to be present in person at the mesting.
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(e) Any action required or permitted to be taken by the Business Board at a meeting
may be taken without a mecting if the action is taken by unanimous written consent of the voting
members as evidenced by one (1) or more writlen consents describing the action taken, signed by
each voting member, and a copy of such consent is provided to each non-voling member. Action
taken by consent is effective when the last voting member signs the consent and the last non-
voting member is provided 4 copy of the consent, unfess the consent specifies a different
effective date. Any such consent has the effect of a meeting vote and may be described as such
in any document.

221 Tribal Laws.

(a}  The Tribe covenants that the provisions of any Tribal or Tribal Affiliate laws,
rules or regulations and any amendments (o the foregoing will be enacted in a legitimate and
goodl Faith effort to protect the envivonment, public health and safety, the integrity of
Commercial Activities, and to otherwise fulfill the purposes of this Agreement. In the event that
the Tribe or its Alfiliates are required to adopt or enforce a law, ordinance ot regulation to
protect the environment, public health and safety or the integrity of the Commercial Activities
which materially and adversely affect Manager’s rights, benefits or obligations under this
Agreement in & manner that is disproportionale to the adverse cconomic consequences suffered
by the Tribe, the Tribe shall indemnify and retmburse Manager in such amount as will restore to
Manager the proportionate Management Fee and other economic benefits under this Agreement
to which Manager would have been entitled had such action not been taken by the Tribe.

(b)  Inthe event the Tribeorany of its Affiliates adopts any Tribal or Tribal Affiliate
taw, rule, regulation, ordinance or resolution, or any amendments to the foregoing not required to
be adopted pursuant to federal or State law which would adversely affect the Enterprise’s ability
to succeed in the marketplace or which would adversely affect Manager's rights under this
Agreement, the Trapsaction Documents or any related agreenment, the Tribe agrees to make a
payment to Manager as of the date of adoption in an amount which would compensate Manager
for its cconomic damages and losses dnd would place or restore Manager {o the economie
position it would have enjoyed if such law, rule, regulation, ordinance, resolution or amendment
had not been adopted, plus a Late Payment Charge on the outstanding balance of such amouat,
compounded monthly, for fhe period from the date of adoption until the date of payment.

(c) The Tribe shall give Manager at least ten (10) business days’ notice of the
proposed provisions and adoption of any Tribal or Tribal Affiliate law, rule or regulation, any
amendments to the foregoing, or any other Tribal governmental action affecting the Facility, the
interprise, this Agreement, any Transaction Document, the Transition Loan, the Facility Loan or
any rights hereunder or thereunder.

222  Best Efforts; Covenant of Good Faith and Fair Dealing. The Tribe and Manager
agree to use their best efforts and to act in geod faith in dealing with one another, Manager and
the Tribe hereby specifically warrant, represent and covenant to each other that neither shall act
in any manner which would cause this Agreement to be altered, amended, modified, canceled, or
voided without the consent of the other. The Tribe and Manager further agree that they shall
take all actions necessary to ensure that this Agreement shall remain in {ull force and effect at all
times and will fully cooperate with cach other in achieving the goals of this Agresment.
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223 Compliance with Financing Aereements. The Tribe, Manager and their
respective Alffiliates, il applicable, shall comply wilh the affinnalive and negative covenants
which they made in the Transition Loan, the Facility Loan and any documents relating therelo.

2.24  Affiliates. The Tribe shall, and shall cause its Affiliates to, comply with and act
it a manner consisient with this Agreement. The provisions of this Agreement shall bind the
Tribe’s Affitiates, including, without limitation, the Business Boacd, the Gaming Commission,
the Enterprise or any other agency, instrumentality or subdivision of the Tribe, as if such entity
had executed this Agreement. Upon the request of Manager, the Tribe shall cause such entities
to execuie and deliver such joinder or similar agreeent as Manager may reasonably request. In
the event the Enterprise is organized as or deemed {o be a juridical entity separate from the Tribe,
the Enterprise shall be deemed fo be a party to this Agreement without requiring any further
action by the Tribe or the Enterprise.

225 Tibal Licenses. The Tribe and the Gaming Comimission shall grant any
application for a Tribal gaming leense if the applicant complies with the licensing standards
stated in the Gaming Ordinance. The Tribe or the Gaming Commission shall act in good faith
and shall not unrgasonably or without good cause delay, deny, qualify, condition, susperid,
revoke, withdraw, terminate or Tail to renew such licenses as it is authorized to grant. The Tribe
or its Affiliates shall not take or fail to take any Tribal Governmental Action which is adverse to
the interests of Manager, any Manager Affiliate or their respective officers, directors, managers,
shareholders, members or employees (including, without limitation, any Manager Bmployee or
OFf-Site Manager Employee) or which conflicts or is inconsistent with the Gaming Ordinance in
effect ag of the Effective Date or any Legal Requirements. The Tribe and its Affiliates, including
the Gaming Commission, shall be deemed (o have waived sovereign immunity in connection
with any proceeding, hearing ot appeal contemplated by the Gaming Ordinance in effect as of
the Effective Date or any Legal Requirement or any action to comipel, or eénforce any
determination of, the foregoing; provided, however, that such waiver does not modify the
provisions of Section 10.3(k). Except for Tribal gaming licenses to be issued by the Gaming
Commission to any Manager Employees to the extent required under the Gaming Ordinance, the
Tribe acknowledges and agrees that Manager, Manager’s Affiliates or their respective officers,
directors, managers, shareholders, members and employees shall not be required to obtain any
license, permit or approval from the Tribe, the Gaming Commission ov any other Affiliate of the
Tribe in order for Manager to retain its rights or perform its obligations under this Agreement or
such other persons or entities to support Manager in performing its obligations under thig
Agreement. Any action or failure to act by the Tribe’s Alfiliates (including, without limitation,
the Gaming Comumission) shall be deemed for all purposes to be an action or failure to act by the
Tribe for which the Tribe shall be responsible pursuant to the terms of this Agreement.

2,26 Taxes.

(a) I the State of California or any local government attempts 1o impose any tax,
including, without limitation, any possessory interest tax, upon any Party to this Agreement or its
Affiliates with respect to the Enterprise, the Facility or the Site, the Enterprise, in the name of the
approptiate party or parties in interest, shall resist such attempt through legal action. This
Section 2.26(a) shall i no manner be construed to imply that any Party to this Agreement or the
Enterprise is liable for any such tax.
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(b}  The Tribe agrees that neither it nor any agent, agency, Affiliate or representative
of the Tribe will impose any taxes, fees, assessments ot other charges of any nature whatsoever
on payments of any debt service to any Lender, Manager or any of their Affiliates, or on the
Enterprise, the Facility, the revenues therefrom or the Management Fee or other payments due
Manager under this Agreement or any Transaction Document. Unless otherwise agreed by
Manager, the Tribe and any agent, agency, Affiliate or representative of the Tribe will not
impose any taxes, fees, assessments or other charges of any nature whatsoover on the salaries or
benefits of, or dividends paid to, any of Manager’s or its Affiliates” stockholders, officers,
directors, or employees, or any of the employees of the Enterprise; or any provider of goods,
materials or services to the Enterprise or upon any patron of the Enterprise; provided, however,
that the Tribe may impose a nondiscriminatory sales, use, excise or other tax on patrons of the
Facility or the Enterprise to lhe extent that it is a substitute for a similar tax then charged by the
State or the local government whose boundaries include the Site but which is not applicable to
the Site, or transactions taking place on the Site, and the tax is no greater than the avoided taxes
that would have been charged by the State or local government. [n addition to its rights under
Article 6, Manager retains the right to terminate this Agreement and all related agreements if it
reasonably determines that any statute, law, code or regulation of the Tribe renders operation of
the Enterprise, or any component thereof, uncompetitive. The Tribe agrees that, although it has
the power to do so, it recognizes the impostance of remmaining competitive, and therefore it will
not levy or assess any tax upon the sale of goods or services by the Enterprise except as
permitted by this Section. IFany taxes, fees or assessments are levied by the Tribe or its
Affiliates which are inconsistent with the terms of this Section, the Tribe shail indemnify and
hold harmless the payers of any such taxes, fees or assessments which are paid. The provisions
of this Section shall survive the expiration or earlier termination of this Agreement, regardless of
the reason forsuch termination.

2.27  Bnactment of Ordinances. The Parties acknowledge and agree that, in-order for
the Enterprise to suceeed, it will be necessary or advisable that the Tribe or its Affiliates adopt
such laws, rules, regulations, ordinances or resolutions, or amendments to the foregoing, as may
be required, appropriate or contemplated in accordance with Legal Requirements and (o maintain
~ such laws, rules, regulations, ordinances or resolutions in full force and effect during the term of
this Agreement, including, without limitation and to the extent applicable, a building and safety
code ordinance, a public health, safety and welfare standards ordinance, a labor ordinance, and
an environmental ordinance, Iu the event that, after receiving a request from Manager, the Tribe
or any of its Affiliates fails to adopt any such laws, rules, regulations, ordinances or resolutions
on a timely basis, the Tribe agrees to make a payment to Manager in an amount which would
gompensate Madager for its economic damages and losses and would place ot restore Manager
to the economic position it would have enjoyed if such law, rule, regulation, ordinance,
resolution or amendment had been adopted on a timely basis, plus a Late Payment Charge on the
putstanding balance of such wmounts, compounded monthly, for the period from the date of
Manager’s request uatil the date of payment.

228 Standard of Care. The staridard of care which shall apply to Manager in the

performance of its obligations under this Agreement shall be reasonable efforts of a manager
managing a simifar project or facility.
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229 Management Exclusivity., Prior fo the expiration or termination of this
Agreement, the Tribe agrees that, without the prior and express consent of Manager, the Tribe,
any Tribal Affiliate, any member of the Tribal Council or the Tribe or any of their respective
agents ov representatives shall not, directly or indirectly, (i) enter into any discussions,
negotiations, arrangements, understandings or agreements with any person or entity other than
Manager or any Manager Affiliate regarding such person or entity assisting the Tribe or the
Enterprise in the operation or management of the Enterprise (other than commaunications
between the Tribe or the Gaming Commission and the NIGC or law enforcement authorities and
communications between the Tribe or the Gaming Commission and background investigators,
independent auditors or attorneys solely in connection with the provision of investigative,
andiling or legal services, as applicable, to the Tribe or the Gaming Commission), or (ii) operate
or manage the Enterprise itself or themselves without the services of Manager. The Tribe
represents and warraats that, prior to the date of this Agreement, the Tribe und any Tribal
Affiliates have not entered info any communications, discussions, negotiations, arrangements,
understandings or agreements referenced in this Section. After the date of this Agreement, the
Tribe agrees to disclose any communications, discussions, negetiations, arrangements,
understandings or agreements which oceur in violation of the provisions of this Section
imimediately upon discovery of their oceurrence. Notwithstanding the foregoing provisions of
this Section, upon the termination of this Agreeinent or during the period commencing nine (9}
months prior to the expiration of this Agreement, the Tribe may, without the consent of Manager,
enter into communications, discussions, negotiations, arvangements, understandings or
agreements with third parties regarding such person or entity assisting the Tribe or the Enterprise
in the operation or management of the Enterprise; provided, however, that, during the period
prior to the expiration of this Agreement, the Tribe provides Manager with prior written notice of
such communications, discussions, negotiations, arrangements, understandings or agreements.

230 Amendment to Agreement. In the cvent Manager desires to amend or restate this
Agreement after the Effective Date of this Agreement, the Tribe agrees to (i) consider and
negotiate in good faith with Manager regarding its proposed amendrent or restatéd version of
this Agreement, and {ii) if the Tribe agrees, in its discretion, to such proposed amendment or
restated version of this Agréement, promptly approve, execute and deliver two or more
counterparts of such amendment or restated version of this Agreemoent, The Tribe further agrees
to act in good faith and use its best efforts to promptly (i) submit such amendment or restated
vession of this Agreement to any governmental aithorities Manager may vequest, (i) address and
resoive any issues raised by such governmental authorities, and (i) cause such governmental
authorities to approve such amendment or restated version of this Agreement or issue a
determination that such approval is not required.

ARTICLE 3
EMPLOYMENT MATTERS: OTHER COVENANTS

3.1 Manager’s Regponsibilities for Bmployees.
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(a)  Manager shall have, subject to any applicable provisions of Enterprise Employee
Policies, the exclusive responsibility and authority to direct the selection, hiring, training,
promotion, control and discharge of all Enterprise Employees. All Enterprise Employees shall
be employees of the Tribe or the Enterprise.

(b  Manager shall have the exclusive responsibitity and authority to divect the
selection, hiring, training, promotion, control and discharge of all Manager Employees and Off-
Site Manager Employees without such actions being subject to Enterprise Employee Policies or
any involvement of the Business Board or any other Affiliate of the Tiibe, except for any
requirernents of the Gaming Commission for Manager Employees to undergo background
investigations and/or obtain gaming licenses. All Manager Employees or Off-Site Manager
Employees shall be employees of Manager or its Affiliates.

() The terms of employment of all Enterprise Employees, Manager Employees and
Off-Site Manager Employees shall comply with all Legua! Reguirements.

3.2 Enterprise Employee Policies. Manager shall prepare a draft of personnel policies
and procedures (the “Enterprise Employee Policies™) which shall tnclude a job classification
system with salary levels and scales and grievance procedure. Disputes regarding any terms of
employment with respeclt to any Enterprise Employec and Manager shall first be resolved
through the Enterprise Briployee Policies. Any dispute that cannot be resolved through the
Enterprise Employee Policies shall be submitted to an employee review board for resolution in
accordance with applicable Tribal Law. Such Enterprise Employee Policies shall be subject to
approval by the Business Board. The Enterprise Employee Policies shall include a grievance and
dispute resolution procedure in order to establish fair and uniform standards for the Enterprise
Employees which include procedures for the initiation and resolution of disputes between
Enterprise, the Tribe, Manager, any Affiliate of Manager or any Manager Employee, on oue
hand, and any Enterprise Employee, on the other hand. The Enterprise Employee Policies and
any amendments thereto shall not be effective unless they are approved by the Business Board.
The Enterprise Employee Policies shall not be applicable to Manager Employees or Off-Site
Manager Employees unless expressty agreed in writing by Manager.

3.3 Mangeer Employees. The Enterprise shall reimburse Manager or its Affiliates an
amount equal to the actial Compensation (including, but not limited to, s'alm_'ies, benefits,
pension, retitement, severance or siimilar benefits) which is related to Manager Employees and
the services they provide, plus the full amount of any travel and other business expenses incurred
by such Manager Hniployees for the benefit of the Tribe or the Enterprise. Manager or its
Affiliates shall only be reimbursed for the actual Compensation and expenses incinred relating to
such Manager Employees and the services they provide without any additional fee, mark-up or
premium. The amownt of such reimbursements shall be Costs of Gaming Operations and shall be
included in the Annual Operating Budget approved by the Business Board.

3.4 QIf-Site Manager Employees. Subject to the Business Board's approval of such
costs in the Annual Operating Budget or as otherwise agreed in writing by the Business Board,
Manager shall have the right to use employees of Manager or its Affiliates not located at the
Facility to provide services to the Enterprise (“Off-Site Manager Employees”). Upon the request
of the Business Board, Manager shall cause the En terprise to hire full-limne employees or third
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parties to perform functions which have been or could be performed by Oft-Site Manager
Employees if the Business Board and Manager agree that hiring a full-time Enterprise Employee
would result in less cost to the Enterprise than using Off-Site Manager Employees to perform the
same or similar functions. The Enterprise shall reimburse and pay Manager or its Affiliate an
amount equal to a pro-rated portion of the expenses and costs (including, but not limited to,
Compensation, salavies, benefits, pension, retirement or similar benefits) which are related (o
such Off-Site Manager Employees and the services they provide, plus business expenses
associated with providing services to the Tribe or the Enterprise, including, without limitation,
travel, meals and lodging for business trips to the Facility or other locations necessary to perform
services for the Enterprise. The amounts of such reimbursements shall be Costs of Gaming
Operations and the budget for such amcunts shall be included in the Annual Operating Budget
approved by the Business Board. The amounts which the Enterprise shall pay Manager or its
Affiliates for the services of such Off-Site Manager Employees shall be based on the same
allocation formula and other reimbursement amounts, policies and procedures which Manager or
its Affiliates use in atlocating and obtaining reimbursement for the services provided by such
Off-Site Manager Employees to other facilities or enterprises owned or managed by Manager
and its Affiliates. Manager or its Affiliates shall not receive reimbursement for salary or benefits
retated to Qff-Site Manager Employees of Manager’s parent who have the level of seniority of
Sc,nim' Vice President or above. Off-Site Manager Employecs who are not “key employees™ or

“primary management officials” within the meaning of IGRA shall not be required to obtain
gaming ot other licenses from the Gaming Commission, provided that they hold a gaming
license issued by a state gaming commission or, if not required to obtain a gaming Heense from
any state gaming comumission in order to perform their responsibilities for Manager or its
Affiliates, have passed such internal background investigation as Manager or its Affiliates may
conduct from time to time.

3.5  NoManager Wapes of Salaries. Except as otherwise provided in Sections 3.3 and
3.4, neither Manager nor its Affiliates nor any of their respective officers, directors, shareholders,
or employees shall be compensated by wages or other payments paid by the Enterprise for any
work which they perform for the Enterprise, except for the Managemierit Fee to be paid o
Manager hereunder.

3.6 Costs of Gaming Comimission. The Parties acknowledge and agree that (i) the
costs and expenses of the operation of the Gaming Comuission are costs and expenses of the
Tribe performing a governmental function which shall be paid for pursuant to appropriations by
the Tribe to the Gaming Conumission, and (if) such costs and expenses are not operating
expenses of the Enterprise. The Parties have nevertheless agreed that the costs and expenses of
the Gaming Commission up to @ maximuam amouat of One Million Two Hundred Thonsand
Doltars ($1,200,000) per Fiscal Year shall be deemed to be included within the definition of the
term “Deductable Non-Enterprise Costs” for the purposes of calculating the Management Fee
under this Agreement. The figure of One Million Two Hundred Thousand Dollars (§1,200,000)
shall be pro-rated for any partial Fiscal Year during the term of this Agreement.

3.7  Emnployee Backeround Investigations. An appropriate background investigation
shall be conducted by the Gaming Commission in compliance with all Legal Requirements, to
the extent applicable, on each applicant for employment as soon as reasonably practicable. No
individual whose prior activities, criminal record, if any, or reputation, habits and associations
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are known to pose a threat to the public interest, the effective regulation of Gaming, or to the
gaming licenses of Manager or any of its Affiliates, or to create or enhance the dangers of
unsuitable, unfair or illegal practices and methods and activities in the conduct of Gaming, shall
knowingly be employed by Manager, the Tribe or the Enterprise. The background investigation
procedures employed shall satisfy all regulatory requirements. Any cost associated with
performing such background investigations shall constitute a cost of the Gaming Commission
and not a Cost of Gaming Operations. Manager shiall pay the fees associated with the
background investigation by the NIGC of Manager and its Affiliates and such fees shall not
constitite Costs of Gaming Operations or other expenses of the Enterprise.

3.8 Indian Preference, Recruiting and Training, In order to maximize the benefits of
the Enterprise to the Tribe, Manager shall, to the extenl permitted by applicable law (including,
but not limited to, the Indian Civil Rights Act, 25 U.S.C. §§ 1301 gt seq.), direct the Enterprise to
give preference in recruiting, training and employment in all job categories of the Enterprise to
members of the Tribe qualified for the position if and as required in any duly enacted Tribal
member preference ordinance adopted by the Tribe. Manager shall direct the Enterprise to:

(a)  conduct job fairs and skills assessment meetings for Tribal members;
{H abide by any duly enacted Tribal member preference ordinance;

(cy  inconsultation with and subject to the approval of the Business Board,
develop a management fraining program for Tribal members or individuals selected by the
Business Board, which program shall commence no later than ninety (90) days before the
scheduled Opening Date and shall be structured o provide appropriate training for those
participating to assume full managerial control of the Enterprise and the Facility at the
conclusion of the term of this Agreement; and

(&)  whenever reasonably possible, fill Enterprise Employee positions with a
member of the Tribe who has demonstrated skills and abilities to perform the tasks fo be
undertaken in an acceptable manner and can satisfy the reasonable bonding requirements of
Manager. Final determination of the qualifications of Tribal members and all other persons for
employment shall be made by Manager, subject to any licensing requivements of the Gaming
Commission, :

39  Discipling of Enterprise BEmployees. With the exception of Manager Employees
and Off-Site Manager Employees, Manager will direct the Enterprise to act in accordance with
the Euterprise Employee Policies with respect to the hiring, training, discharge, demotion or
discipline of any Enterprise Employee. Manager shali retain sole discretion with respeet to the
hiring, training, discharge, demotion or discipline of any Manager Employee or Off-Site
Manager Employee; provided, however, that the vevocation, suspension ov denial of a Manager
Employee’s license shall remain under the authority of the Gaming Commission, subject to the
applicable provisions of the Gaming Ordinance, any Legal Requirements and this Agreement.
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3,10 Conflict of Interest.

(a) Manager covenats that it will not unduly interfere with, or attempt to influence
the internal affairs or government decisions of, the Tribe for its gain or advantage.

(b) Manager hereby certifies (hat no payments have been made or will be made in the
future by Manager to any Tribal official, member of the T'ribal Council, relative of any Tribal
official or Tribal government employee for the purpose of obtaining any special privilege, gain,
advantage or consideration for Manager, except for the fees payable to the Tribe pursuant to this
Agreement or the Tribe’s Affiliates in the normal course of business; provided, however, that
nothing in this provision shall prohibit Manager from making contributions to community
organizations associated with the Tribe or to the Tribe for the purpose of funding community
activities.

(¢} . No member or official of the Tribal Council, the Business Board or any other
Affiliate of the Tribe may be employed by Manager or have a direct or indirect financial interest
in this Agrecment. Members or officials of the Tribal Council, the Business Board, or the
Gaming Commission shall not be éligible for employment at the Facility or the Enterprise, but
will be eligible to enter into contracts for the provision of goods or services for the Facility and
the Enterprise.

3.11  Participation in Tribe Punctions. Manager acknowledjzes that personnel who arve
members of the Tribe have cultural and religious responsibilities to perform in regard to Tribal
rituals and similar activities. Manager will schedule working hours and take other actions, with
the assistance and advice of the Business Board, to accommodate Tribal members in performing
these responsibilities without affectiiig theii employment status or position.

3.12  Alcoholic Beverages and Tobacco Sales. During the term of this Agreement,
alcoholic beverages shall be sold and served at the Facility in accordance with Legal
Requirements. The Parties acknowledge that enabling Tribal legislation for the sale of alccholic
beverages is required, and that such legislation will be necessary in order Lo serve alcohoiic
beverages at the Facility. The Tribe agrees to enact and perfect such legislation, and use best
efforts 1o obtain any and all other requisite approvals as soon as possible, including, without
limitation, publication of such legislation governing the sale of alcoholic beverages in the
Federal Register, pursuant (o 18 U.S.C. §1154 and §1161, but in no event later than thirty (30)
days prior to the Opening Date. The Tribe and Manager hereby mutunally agree to include
service of such beverages within the Facility, Tobacco shall also be sold at the Faeility, subject
1o and in accordance with the Tribe’s licensing requirements, if any.

3.13  No Licns of BEncumbrances. During the term of this Agreement, the Tribe shall
not act in any way whatsoever, either directly or indirectly, to cause or suffer any person or
entity 1o hold a security interest, lien or encumbrance on the Enterprise, the assets of the ,
Enterprise, the Site or the Facility, other than security interésts in the Collateral Assets in favor
of Manager, Managez’s Affiliates or Lendes, or to allow any person or entity to obtain any
interest in this Agreement without the prioy written cousent of Manager. The Tribe and Manager
(to the extent within Manager’s control) shall keep the Enterprise, the personal property assets of
the Enterprise, the Site and the Facility free and clear of all enforceable mechanics” and other
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liens resuliing from the construction of the Facility and all other enforceable liens which may
altach to the Hnterprise, the personal property assets of the Enterprise, the Site or the Facility. 1f
any such lien s claimed or filed, it shall be the duty of the Tribe to discharge, or causé the
Enterprise to discharge, the lien within thirty (30) days after having been given written notice of
such claim, cither by payment to the claimant, by the posting of a bond and the payment into
court of the amount necessary to relieve and discharge the Enterprise, the assets of the
Enterprise, the Site or the Facility from such claim, or in any other manner which will result in
the discharge or stay of such claim, and Manager is authorized to act on behalf of the Tribe or the
Enterprise to discharge any liens. Notwithstanding the foregoing, the Tribe and the Enterprise
shall have the right to grant a security interest in the Collateral Assets to Lender to secure the
Tribe and the Bnterprise’s obligations to Lender under the Transition Loan or Facility Loan
documents. Notwithstanding the foregoing, the Tribe and the Enterprise hereby grant a security
interest in all Collateral Assets to Manager to secure the Tribe and the Enterprise’s obligations to
Manager and its Affiliates under this Agreement and the other Transaction Documents, and the
Tribe and the Enterprise agree (0 execute and deliver to Manager the Blocked Account
Agreement, the Security Agreement and such other agreements and instruments in favor of
Manager or its Alfiliates as Manager may reasonably request to confirm, create, attach or perfect
such security interest.

3.14  Additional Tribal Covenants. The Tribe further covenants and agrees as {ollows:

(@)  The Tribe shall not permit the Business Board or the Entérprise to sell,
lease, transfer or otherwise dispose of any of the Enterprise properties or assefs of the Enterprise,
or purchase any property or assefs [rom, or entey into or make any contract, agreeiment,
understanding, loan, advance or guarantee with, or for the benefit of, any Affiliate of the Tribe,
any mewmbers of the Tribe or any entity wholly or partially owned by auy member of the Tribe
(each of the foregoing, an “Affiliate Transaction™), unless (i) such Affiliate Transaction is on
terms that are no less favorable to the Tribe or the Enterprise than those that would have been
obtained in a comparable transaction by the Tribe or the Enterprise with an wmrelated person or
entity, and (1) the Business Board delivers to Manager with respect to any Affiliate Transaction
involving aggregale payments in excess of $100,000 a resolution adopted by a majority of the
disinterested members of the Business Board approving soch Affiliate Transaction and certifying
that such Affiliate Transaction complies with clause (i) above, and, with respect to any Affiliate
Transaction involving aggregate payments in excess of §1 million, a written opinion as to the
Fairness to the Tribe or the Enterprise from a financial point of view issued by an independent
financial advisor with-assets in excess of $1 billion,

(b  The Tribe shall do or cause to be done all things necessary to preserve and
keep in full force and effect (i) the existence in accordance with the respective organizational,
statutory, constitutional or legal doctiments (as the same may be amended from time to time) of
the Tribe, the Gaming Commission and the Enterprise and (i) all rights, licenses and franchises
of the Tribe and the Enterprise.

(¢} ‘TheTribe covenants to use its best efforts to obtain and refain in full force
and effect at all times all federal, state, local and Tribal licenses, certificates and authorizations
{including, but not limited to, gaming licenses, licenses for the sale of alcoholic beverages and
licenses of the Pacility) which may be necessary or desirable for the occupancy of the Facility or
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the operation of the Enterprise; provided, that, if, in the course of the exercise of jts
govermmental or regulatory functions, the Tribe is required to condition, suspend or revoke any
consent, permit or license or close or suspend any operation of any part of the Facility or the
Enterprise as a result of any noncompliance with Legal Requirements, the Tribe and the
Enterprise will use their best efforts to promptly and diligently correct such noncompliance so
that the Facility and the Enterprise will be opened and fully operating.

() Within thirty (30) days following the Tribe®s establishment of any Tribal

Court in accordance with all applicable Legal Requirements, the Tribe, upon the request ol
Manager, shall [ile an action with such Tribal Court seeking the entry of a stipulated declaratory
judgment upholding the validity and enforceability of this Agrecment and the Transaction

. Documents, the form of which will be mutually agreed (o by the Tribe and Manager. The Tribe
represents and warrants that, once established, the Tribal Court will have full authority under the
Tribe's Constitution and laws to enter an order upholding the validity and enforceability of this
Agreement and the Transaction Documents, and 1o enter orders prohibiling the impairment of
contracts and requiring due notice of any proposed changes of any such contracts, inclading,
without limitation, this Agreement and all of the other Transaction Documents.

{e)  'the Tribe agrees that the Enterprise shall ot develop, construct or
otherwise engage in an expansion Or majot renovation of the Facility after the Facility is initially
compleled unless the Tribe agrees to amend this Agreement and the other Transaction
Documents in such manner as Manager may reasonably request in ovder to ensure that Manager
continues to enjoy substantially the same economic and other rights and benefits under this
Agreement and the other Trausaction Documents as Manager would have enjoyed if the
expansion or majm‘ renovation did not occur,

N The Tribe and. the Enterprise shall not enter into or refinance the Facility
Loan, any loan to the Enterprise or any agreement which grants a security interest in any
Collateral Assets without the prior approval of Manager, which approval Manager may withhold
or condition in its discretion,

(&) The Tribe and the Enterprise shall not lease or encumber all or any portion
of the Coliateral Assets which are used by the Enterprise without the prior appmval of Manager,
which approval Manager may condition or withhold in its discretion.

h) The Tribe agrees to adopt such secured transactions law or ordinance as
Manager or Lender may reasonably request in order to clatify issues related to secured
transactions involving the Tribe, its Affiliates or assets Jocated on Indian Lands of the Tribe.

{i) The Tribe shall make all payments and perform all ebligations in )
accardance with the terms of the documents evidencing and relating to the Transition Loan and
the Facility Loan.

() The Tribe shall segregate the assets and liabilities of the Enterprise from
the assets and Habilities of the Tribe, any Othier Entities or any other Affiliates of the Tribe.
Without limiting the generality of the foregoing, the Tribe shall (1) not commingle assets of the
Enterprise with the assets of the Tribe, any Other Entities or any other Affiliates of the Tribe, (ii)
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not voluntarily comingle labilities of the Enterprise with the liabilities of the Tribe, any Other
Entities or any other Affiliates of the Tribe, (iii) identify and record in appropriate books and
records assets and liabilities as assets or liabilities of the Enterprise, the Tribe, any Other Fntities
of any other Affiliates of the Tribe, as the case may be, and (iv) maintain separate accounting
books and records and financial statements for the Enterprise, the Tribe, any Other Entities or
other Affiliates of the Tribe, as the case may be,

{k) The Tribe and its Affiliates will not take any position in any court,
proceeding or other forum which is inconsistent with the representations and warranties set forth
in this Agreement,

) The Tribe and the Enterprise agree that they shall act in good faith and yse
their best efforts to negotiate and enter into a Facilities Loan which (i) permits the repayment of
the Transition Loan from the first proceeds of the Facility Loan, and (i) permits prepayment of
the Facilities Loan at any time and without penalty, Without Manager’s consent, which consent
Manager may condition or withhold in its discretion, the Tribe and the Bnterprise shall (i) pay
the Transition Loan in full from the first proceeds received from the Facility Loan, (if) in the
event that, for any reason, the Tribe or the Enterprise do nol pay the Transition Loan in full-from
the first proceeds received {rom the Facility Loan, the Tribe or the Enterprise shall pay the
Transition Loan in full from Tribal or Enterprise revenues or Ioan proceeds as soon thereafter as
possible and, in any event, upon demand, and (iii} repay and prepay the Facility Loan from
Tribal or Enterprise revenues or loan proceeds in full as soon as possible consistent with the
‘Tribe’s responsibilitics to fund tiibal goveinment operations or programs and provide for the
general welfare of the Tribe and jis members. Without the consent of Manager; which consent
Manager may condition or withhold in its discretion, the Tribe and the Enterprise shall not, prior
to the date the Transition Loan and the Facility Loan ave vepaid in full, (i} borrow funds other
than purspant to the Transition Loan or the Facility Loan, or (it} make donations to chatitable
organizations or help fund operations of local government agencies except for payments which
constitute Governmental Agreement Payments,

(m)  The Tribe shall only use Contract Net Reventies distributed by the
Enterprise to the Tribe pursuant to Section 5.12{a) for (i) the purposes set forth in IGRA (25
U.S.C. 2710(b)2)XBY), applicable NIGC regulations and the Gaming Ordinance, or (ii) per-capita
payments to Tribal members pursuaiit to a Tribal revenue allocation plan which complies with
the requirements of 25 U.5.C. 2710(b)(3), applicable NIGC or Department of the Interior
regulations and applicable Tribal faw and which has been duly approved or adopted by the NIGC
or the Department of the Interior and the Tribe,

(n)  The Tribe shall take the steps necessary to ensure that the Gaming
Ordinance and any Gaming regulations will always meet the requirements of the IGRA and any
other Legal Requirements and will be consistent with the provisions of this Agreement and the
Transaction Documents and will not adversely affect the rights of Manager hereunder and
thercunder.

(0)  Within twenty-four (24) hours after receipt of any Notice of Violation,

Order of Temporary Closure or Assessment of Civil Fines from the NIGC puyrsuant to 25 C.F.R.
Part 573 or 575 or any other similar notice or action from any Governmental Authority pursuant
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o any Lega! Requirements or any agreement with such Governmental Authority, the Tribe or the
Enterprise, as applicable, shall provide Manager with a capy of such notice and of all documents
which may be served upon the Tribe, its Affiliates or the Enterprise pursuant to any such notice,

(py  The Tribe and the Fntcrprisu shall not purchase or lease any electronic
video equipment or similar or associated gaming equipment, systems or software without the
prior approval of Manager.

(q) 'i‘he Tribe shall cause the Gaming Conunission to conduct background
invesligations for, and issue licenses to, Enterprise Employees and Manager Employees on a
timely basis so that substantially all prospective or actual Eaterprise Employees or Manager
Employees who meet the standards set forth in the Gaming Qrdinance or applicable Gaming
Commission regulations are licensed as of Opening Date or, for Enterprise Employees or
Manager Employees who are or may be hired afier Opening Date, as soon as reasonably
possible.

ARTICLE 4
INSURANCE

4.1 Duty to Maintain, Manager, on behalfof the Tribe and the Eaterprise, shall
arrange for, obtain and maintain during the course of this Agreement as Costs of Gaming
Operations insurance coverages (mciudmg, withont limitation, public liability and propeity loss
or ciamdge coverages) in forms and amounts that will adequately protect the Facility and the
Enterptise; naming the Tribe, the Enterprise, Manager aud Manager's Affiliates as insured
parties thetennder; provided, however, that in no event shall the coverage amounts thereunder be
less than the amounts whieh may be required by any Legal Requirement. The insurance policies
shall cover actions or omissions by Manager Employees and Off-Site Manager Employees, as
well as actions or omissions by Enterprise Eraployees.

4.2 Paymentof Deductibles. In the event that an ocourrence which is covered by
ingurance is primarily the result of an action or omission by a Manager Employee or an Off-Site
Manager Employee, Manager shall be responsible for paying the detectable associated with such
occurrence and such payment shall not be a Cost of Gaming Operations.. In the event that an
ocewrence which is covered by insurance is not primarily the result of an action or omission by a
Manager Bmployee or an Off-Site Managér Employee, the Enterprise shall be responsible for
paying the deductible associated with such occurrence and such payment shall be a Cost of
Ganing Operations.

4.3  Evidence of Insurance. Prior to the Opening Dale, and from time to time as
reasonably requested by the Business Board; Manager shall supply to the Business Board and, if
required, any Governmental Authorities copies of the insurance policies, certificates or binders
~ applicable to the Facility or Enterprise operations.

44 Insurance Proceeds. Subject (o the terns of Sections 6.4 and 6.6, any insurance
proceeds received with respect to the Enterprise shall be deposited into the Blocked Account(s)
and disbursed in accordance with the same terms and provisions applicable to Gross Revenues of
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the Enterprise; provided, however, that, if there is any insurance recovery for a claim related to
the operation of the Enterprise for which either the Tribe or Manager has previously paid from its
own separate funds, then, to the extent of amounts paid by either of such Parties, the insurance

proceeds will be paid over to them and the balance shall be deposited into the Blocked
Account(s).

ARTICLE 5
BUDGETS, COMPENSATION; RE IMBUR‘SEME:\?T

51 Pre-Openine Budeet: Statfing Plan.

{a) Not later than one hundred eighty (180) days prior to the scheduled Opening Date,
Manager shall implement a pre-opening program which shall include all activities necessary to
financially and opemtiana y prepare the Facility and the Enterprise for the Opening Date. To
implement the pre-opening program, Manager shall prepare a comprehensive pre-opening budget
which shail be submitted to thie Business Board for its approval not Tater than one hundred
twenty (120) days prior to the scheduled Opening Date (the *Pre~-Opening Budget™). The Pre-
Opening Budget shall set forth operating expenses which Manager anticipates to be necessary or
desirable in order to prepare the Facility for the Opening Date. It shal also include a statement
of pre-opening expenses incurred to date, including, without limitation, the following: pre-
opening salaries, wages and bevefits; advertising; food and beverage; employment center;
employment background checks; outside services; utilities/supplies/phone/ete; grand opening
party; Tribal fees, legal fees, consulting fees, and interest on the Transition Loan incurred prior
to the Gpening Date which the Manager determines after consultation with the Business Board
shoukd be expensed in accordance with GAAP in accounting pertiods prior to the Opening Date,
rather than eapitalized; and other pre-opening expenses (“Pre-Opening Expeunses”). Pre-Opening
Expenses may include costs and expenses incurred by Manager or its Affiliates (including
expenses, costs and benefits of Manager Employees and Off-Site Manager Employees);
provided, however, that the costs and expenses for Manager Fmployees shall only include the
actual costs and expenses incurred without any additional fee, mark-up or premium; and
provided, further, that the costs and expenses for Off-Site Manager Employees shall be included
in accordance with the provisions set forth in Section 3.4. The Pre-{}penirw Expenses of the
Enterprise, and the expenses of the Gaming Cominission incurred prior to the Opening Date,
shall be funded through the Facility Loan.

(b)  Manager shall have the responsibility and authority to prepuare a staffing plan for
the Enterprise and to divect the selection, retention and training of all employees performing
services in connection with the management, operation and maintenance of the Enterprise on and
after the Opemng Date, including, without Jimitation, t,mpieyecs performing security and
surveillance services. No later th'm sixty (60) days prior to the scheduled Opening Date,
Manager will have the responsibility to submit to the Business Board, for its approval, the
staffing plan. The staffing plan shall cover all personnel necessary to operate the Enterprise (or
anny portion thereof) in the manner contemplated by this Agreement, which staffing plan shail
include, without limitation, organizational charts, a job classification system with job
descriptions, salary levels and wage scales.
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(¢ TheTribe recognizes that the Pre-Opening Budget will be prepared well in
advance of the Opening Date and Is intended only to be a reasonable estimate, subject to
variation due (o a number of factors, some of which will be outside of Manager’s control (e.g.,
the time of completion, inflationary factors and varying conditions for the goods and services
required). The Tribe agrees that the Pre-Opening Budget may be modified from time to time,
subject to approval of the Business Board in accordance with the procedure established by
Section 5.4 for adjustments to the Annval Business Plan, Annual Operating Budget and Annual
Capital Budget.

5.2 Operating Capital. The Tribe and the Enterprise shall be responsible for
providing the operating capital for the Bnterprise and the cash necessary to cover any cash
shortfalls of the Enterprise.

5.3 Annual Business Plan, Annual Operating Budget and Anoual Capital Budeet.

(a)  Manager shall, not less than ninety (90) days prior to the scheduled Opening Date,
submit to the Business Board, for its approval, 4 proposed Annual Business Plan, Annual
Operating Budget and Annual Capital Budget for the remainder of the then current Fiscal Year.
Therealter, Manager shall, not less than sixty (60} days prior 1o the comimencement of each full
or partial Fiscal Year, submit to the Business Board, for its approval, a proposed Annual
Business Plan, Annual Operating Budget and Annual Capital Budget forthe ensuing full or
partial Fiscal Year, as the case may be. The Annual Business Plan, Annual Operating Budget
and Annual Capital Badget shall include a projected income statement, balance sheet and
projection of cash flow for the Enterprise, with detailed justifications explaining the assumptions
used therein and included with the Annual Business Plan, Annual Operating Budget and Annual
Capital Budget shall be a schedule of repairs and mainienance (other than Capital Bxpenditures),
a husiness plan for the Fiscal Year and the minimum balance which must remain in the
Enterprise Accounts as of the end of each month during the Fiscal Yeai to assure sufficient
manies Tor the purposes of working capital and other expenditures authorized under the Annual
Business Plan, Annnal Operating Budget and Annual Capital Budget.

By The Annual Business Plan, Annuat Operating Budget and Anntal Capital Budget
for the Enterprise will be comprised of the following:

(i) a statement of the estimated income and expenses for the coming Fiscal
Year, inclading estimates asto Gross Revenues and Costs of Gaming Opevations for such Fiscal
Year, such operating budget to refiect the estimated resnits of the operation of the Enterprise
during each month of the subject Fiscal Year;

(if)  cither as part of the statement of the estimated income and éxpenses
referred to in the preceding clause (i}, or separately, budgets for:

(A)  repairs-and maintenance;

(B)  Capital Expenditures;

{C)  Furnishings and Equipment;

(D)  the estimated cost of promotional allowances;
(B  ManagerEmployees; and
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(F)y  Off-Site Manager Employces.
(iii)  abusiness plan for the subject Fiscal Year.

(¢} The Business Board's review and approval of the Annual Business Plan, Annual
Operating Budget and Annual Capital Budgel shall proceed with all deliberate speed and shall
not be umeasonably withheld or delayed. To be effective, any notice which disapproves or
proposes an adjustment to an Annual Business Plan, Annual Operating Budget or Anmal Capital
Budget submitted by Manager must contain specific objections or proposed adjustments to
individual line iteins in reasonable detail.

() The Business Board may propose adjustments (o the Annual Business Plan,
Annual Operating Budget and Annual Capital Budget submitted by Manager, in which event the
Business Board and Manger shall cooperiite in good faith to review and resolve the proposed
adjustments. If Manager pgrees with the adjustment proposed by the Business Board, the Annual
Business Plan, Annual Operating Budget or Annual Capital Budget, as the case may be, shall be
adjusted accordingly. If Manager does not agree with any adjustment proposed by the Business
Board because Manager does not believe that such adjustment will maximize the Contract Net
Revenues of the BEnterprise during the term of this Agreement, the Bosiness Board and Manager
may agree in writing to a corresponding and appropriate one-time or permancent adjostment in the
calcudation of Gross Revenues, Cost of Operations.or Contract Net Revenues (or the purposes of
calculating the Management Fee due under this Agreentent; provided, however, that any such
adjustmertt to the calculation of the Management Fee shall not, in any event, be inconsistent with
Section 5.15; and provided, further, that any such adjustment 1o the calculdtion of the
Managerment Fee shall not be considered to be the type of amendment to this Agreement which
requires the-approval of the Chairman of the NIGC in order to be legally effective. Upon the
request of Manager, the Tribe shall nevertheless submit such agreement regarding an adjustment
to the calculation of the Management Fee to the Chairman of the NIGC for an accommodation
approval. If the Business Board and Manager reach an agreement regarding an adjustment (o the
caleulation of the Managemenit Fee and Manager determines such agreement to be legally
effective, the applicable Annual Business Plan, Annual Operating Budget and/or Annual Capital
Budget, as the case may be, shall include the adjustments proposed by the Business Boatd, and
the calculation of the Management Fee shall thereafter include the adjustments agreed upon by
the Business Board and Manager. (This procedure may be used if, by way of example, the
Business Board proposes to hire an employee or make a Capital Expenditure which Managey
does not believe to be a cost-effective expenditure which will maximize the Gross Revenues or
Contracl Net Revenues of the Bnterprise during the term of this Agreement.)

{e) In the event the Business Board and Manager ave not able to reach muinal
agreement concerning any adjustments to the Annual Business Plan, the Annual Operating, the
‘Annnal Capital Budget or the calculation of the Management Fee, as the case may be, within a
period of fifteen (15} days after written notice submitted by the Business Board or Manager to
the other party, the matter shall be subject to resolution pursnant fo Article 10. If the Business
Board and Manager are unable to resolve the disputed or objectionable item(s) prior to the
commencement of the applicable Fiscal Year, the undispoted portions of the Ammual Business
Plan, Annual Operating Budget and Annual Capital Budget submitted by Manager shall be
deemed to be adopted and approved, and the corresponding line irem(s) contained in the Annual
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Business Plan, Annual Operating Badget or Annual Capital Budget for the preceding Fiscal Year
shall be adjusted as set forth below shall be substituted in liew of the disputed item(s) in the
proposed Annual Business Plan, Annual Operating Budget ar Annual Capital Budget. Those
line items which are in dispute shall be determined by increasing the preceding Fiscal Year's
actual expense for the corresponding line ilems by an amount determined by Manager which
does not exceed the Consumer Price Index for All Urban Consumers published by the Bareau of
Labor Statistics of the United States Department of Labor, U.S. City Average, all items (!982-
1984 = 100} {or any successor or replacement index thereto). The resulling Annual Business
Plan, Annual Operating Budget and Annual Capital Budget obtained in accordance with the
preceding sentences shall be deemed Lo be the Annual Business Plan, Annuval Operating Budget
and Annual Capital Budget in effect uatil such time as Manager and the Business Board have
resolved the disputed items.

54 Adjustments to Annual Business Plan, Annual Operating Budeet sind Annual
Capital Budget. Manager may from lime to time, afler notice to and approval by the Business
Board, revise the Annual Business Plan, Annual Operating Budget and Annual Capital Budget
approved by the Business Board as necessary to reflect any unpredicted significant changes,
variables or events or o include signilicant, additional, unanticipated items of expense. Manager
may, after notice to the Business Board, reallocate part or ali of the amount budgeted with
respect to any line iten to another line item and to rmake such other modifications to the Annual
Business Plan, Annual Operating Budgetand Annual Capital Budget approved by the Business
Board as Manager desms necessary; provided, however, that the total adjustments to each of the
Ananual Business Plan, Annual Operating Buedget and Annual Capital Budget shall not exceed
one hundred ten percent (110%) or such greater percentage as the Business Board may establish
from time to lime of cach of the approved Annual Business Plan, Annual Operating Budget and
Annual Capital Budget without-approval of the Business Board. Manager shall submit a revision
of the Annual Business Plan, Annual Operating Budget and Annual Capital Budget to the
Business Board for review on a quarterly basis. In addition, in the event actual Gross Revenues
for any period are greater than those provided for in the Annual Business Plan, Anpual Operating
Budget and Anmzal Capital Bodget, the amounts-approved in the Annual Business Plan, Annual
Operating Budget and Annual Capital Budget for all variable costs for any month shall be
automatically deemed to be incieased to an amount that bears the same relationship {ratio) to the
amounts budgeted for such items as actual Gross Revenues for such month bears to the projected
Gross Revenues for such month. The Tribe, on behalf of itself and the Business Board,
acknowledges that the Annual Business Plan, Annual Operating Budget and Annual Capital
Budget are intended only o be a reasopable estimate of the Enterprise’s revenues and expenses
for the ensuing Fiscal Year, Mapager shall not be deemed (o have made any guaranice
concerning projected results contained in the Annual Business Plan, Apnual Operating Budget
and Annuval Capital Budget.

5.5  Capital Expendifures. Manager shall direct the Enterprise to expend such
amounts for any Capital Expenditures as Manager or the Business Board shall deem 1o be
required, in the course of the operation of the Facility or the Enterprise, (o maintain, at a
minimum, the Facility and the Enterprise in compliance with any Legal Requirements and to
comply with Manager's recommended prograins for renovation, modernization and improvement
intended 1o (i) keep the Facility and the Enterprise competitive in its market, (i) maintain
industry standards, or (iii) correct any condition of an emergency nature, including, without
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limitation, maintenance, replacements or repaits which are required to be effected,; in Manager’s
sole discretion, or which otherwise requires inunediate action to preserve and protect the Facility
and the Enterprise, assure its continued operation, and/or protect the comfort, health, safety
and/ar welfare of the Facility’s and the Enterprise’s guests or employees (an “Emergency
Condition™). Manager is authorized to take all steps and direct the Enterprise to make all
expenditures from the Enterprise Accounts (in the case of non-capitalized repairs and
maintenance), or the Capital Expenditure Account {in the case of expenditures for Capital
Expenditures) as Manager deems necessary to repair und correct any Emergency Condition,
regardless of whether such provisions have been made in the Annnal Capital Budget, Annual
Operating Budget, and/or Annual Business Plan for any such expenditures; provided that the cost
thereof shall not, in any event, be required to be advanced by Manager. Design and installation
of Capital Expenditures shall be effectuated in # time period and subject to such conditions as the
Business Board and Manager wmay mutuaily establish to minimize interference with or disruption
of ongoing operations,

5.6 Capital Expenditure Account. Manager shall direct the Enterprise to establish a
Capital Expenditure reserve on the books of account of the Enterprise and/or establish a Capital
Expenditure account at such bank as the Business Board and Manager shall agree (such reserve
andfor account is hereinafter referred o as the “Capital Expenditure Account™). The funds in the
Capital Expenditure Account shall be considered to be assets and funds of the Enterprise. All
amouonts in the Capital Expenditure Account shall be invested in Permilted Investineits in
accordance with Section 2.8(¢) to the extent that availability of funds, when reguired, is not
thereby impaired, Interest carned on amonnts deposited in the Capital Bxpenditure Account shall
be credited to the Capital Expenditure Account and shall be available for payment of
expenditures for Capital Expenditures to the Facility. Manager shall draw on the Capital.
Expenditure Account to purchase those items included in the Annual Capital Budget approved
by the Business Board ov such emergency additions, répairs or replacements as Shali be required
to correct an Emergency Condition or to comiply with operating standards.

57  Periodic Contributions o Capital Bxpenditure Account. Pursuant to Section
5.12(), Manager shall direct the Enterprise to make nionthly deposits on behalf of the Enterprise
into the Capital Expenditure Account in amounts equivalent fo an annual rate of one percent
{19%) of Gross Revenues or such greater amount as the Business Board and Manager may
mutually agree upon from time to lime. The cash amonnts required to be so deposited shall be
deposited into the Capital Expenditure Account no Iater than the twentieth (20th} day of the
month iminediately following the month upon which the amount to be deposited is caleulated. 1f
any adjustment of Gross Revenues is made as a result of an audit or for other accounting reasons,
a corresponding adjustment in the Capital Expenditure Accoynt deposit shall be made.

58  Use and Allocation of Camust Expenditure Account. Any expenditures for
Capital Expenditures which have beea budgeted and previously approved may be paid from the
Capital Expenditore Account without further approval from the Business Board. Any amounts
remaining in the Capital Expenditure Accomnt at the close of any Fiscal Year shall be carried
forward and retained in the Capital Expenditure Account until fally used unless distribution
thereof is approved by the Business Board and Manager. I amonnts in the Capital Expendicure
Account at the end of any Fiseal Year plus the anticipated contributions to the Capital
Expenditure Account for the next ensuing year are not sufficient to pay for Capital Expenditures
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authorized by the Annual Capital Budget for such ensuing Fiscal Year, then Manager may direct

the Enterprise to deposit into the Capital Expenditure Account additional funds in the amount of
the projected deficiency.

59  Deposits. The Tribe, the Enterprise and Manager shall direct and cause the Gross
Revenues,of the Enterprise to be deposited in the Blocked Account(s) on a daily basis and such
Blocked Aceount(s) shall be subject to the security interest granted by the Tribe and the
Enterprise to Manager in the Collateral Assets pursuant to this Agreement, the Blocked Account
Agreement and the Security Agreement. The funds in the Blocked Account(s) shall be
considered to be assets and funds of the Enterprise. In the event the Tribe or Manager receives
any payment which is intended to be a payment to the Enterprise, or the Tribe or Manager
receives a payment from the Enterprise or obtains legal or constructive possession of funds of the
Enterprise which is not a distibution or other payment conternplated by Section 5.12 or the other
terms of this Agreement, such payment or funds shall be deemed to be held by the Tribe or
Manager, as the case may be, in trust for the benefit of, and shall be promptly patd over and
delivered to, the Fnterprise.

510 Minimwm Guaranteed Monthly Pavments: Security Interest.

()  During the term of this Agreement, provided that the Commencement Dute hag
accurred, the Enterprise shall, subject to the provisions of Section 5.10(b), pay the Tribe One
Hundred Thousand Dollars ($100,000) per month (the “Minimum Guaranteed Monthly
Payment™), beginning on the Commencement Date and continuing for the remainder of the term
of this Agreement, The Minimum Guaranteed Monthly Payment shali be payable by the
Enterprise to the Tribe in arrears-on the tweiitieth (20th) day of each calendar month following:
the month in which the Commencement Date occurs, which payment shall have priority over the
Note; Facility Loan or Transition Loan repayment and payment of the Management Fee, If the
Corumencement Date is a date other than the first day of a calendar month, the first payment will
be prorated from the Commencement Date to the end of the month, The Minimum Guaranteed
Monthly Payment shall be prorated if Gaming is conducted at the Facility for any other partial
months. '

(b) If the Contract Net Revenues in a given month ate less than $100,000, Manager
shall advance to the Enterprise the funds necessary to compensate for the deficiency from
Manager’s funds (the “Minimum Guaranteed Payment Advances™), which Minimum Guaranteed
Payment Advances shall not accrue interest and may be evidenced by the Note, Manager shall
be entitled to repayment from the Enterprise of any Minimum Guaranteed Payment Advances
made under this Subsection from the Contract Net Revenues of the Enterprise in the next
steceeding months following any suech Minimum Guaranteed Payment Advance; provided,
however, that any amounts outstanding on account of Minimum Guaranteed Payment Advances
at the end of the term of this Agreement shall be immediately due and payable by the Tribe. In
no event shall repayment by the Enterprise of any Minimum Guaranteed Payment Advarces
result in the Tribe receiving less than its Minimum Guaranteed Monthly Payment.
Notwithstanding the foregoing, no Minimum Guaranteed Monthly Payments or Minimum
Guaranteed Payment Advances shall be required or acerue with respect to any months {or
portions thereof) in which Gaming Activities are not being conducted and managed by Manager
at the Facility; provided, however, that Minlinin Guaranteed Monthly Payments and, if

5106702 44



applicable, Minimum Guaranteed Payment Advances shall be pro-rated and due for any postion
of the months in which Manager is managing Gaming Activities at the Facility. Fuarther, no
Minimum Guaranteed Monthly Payments or Minimum Guaranteed Payment Advances shall be
regrired or accrue subsequent to the expiration or termination of this Agreement, for any reason.

{c)  'The Tribe and the Enterprise hereby grant to Manager a security inferest in the
Collateral Assets, including, without limitation, any future Gross Reventies or Contract Net
Revenues of the Enterprise, in order to secure payment of the obligations of the Tribe and the
Enterprise under this Agreement and the Transaction Documents, The Tribe and the Enterprise
agree (o cooperale with Manager in confirming and perfecting such security interest in the
Collateral Assets, including filing such financing statements or other documenis with the State or
the Tribe as may be necessary or appropriate, and entering into the Blocked Account Agreement
or similar agreements with depositary institutions. The Tribe agrees not to encumber any of the
Collateral Assets without the written consent of Manager, which consent Manager may condition
or withhold in its discretion. The Tribe and/or the Enterprise further agree to enter into a waiver
of sovereign immunity and consent to jurisdiction and arbitration in favor of Manager in
connection with the Transaction Documents and such other documents ag Manager may
reasonably request in order to contirm or perfect its security interest.

5.11  Daily and Monthly Statements. Manager shall direct the Enterprise to furnish to
the Business Board financial statements identifying for each day the Gross Revenues attributable
1o the Enterprise’s Commercinl Activities on each day that such reports are normally available.
Within fifteen (15) days after the end of each calendar month, Manager shall direct the
Enterprise to provide verifiable financial statements in accordance with GAAP to the Business
Board covering the preceding month’s operations of the Enterprise, including operating
statements, balance sheets, income staterments and statements reflecting the amounts computed to
be distributed in accordance with Section 5.12.

5.12  Distribution of Contract Net Revenues.

(&) All Contract Net Revenues shail be disbursed by Manager on a monthly basis as
set forth below, paid on the twentieth (20™ day of each calendar month for the preceding month,
Such Contiact Net Revemies shall be disbursed from the Enterprise Accounts to the extent funds
are available to the following eatities in the following amounts in the following order of priority:

{i) To the Tribe, the Minimum Guiranteed Monthly Payment described in
Section 510;

(iiy  To Manager, repayinent ol any outstanding Minimum Guaranteed
Payment Advances;

(ili)  To Lender, current principal and any other payments due on the Transition
Loan;

(iv)  To Lender, current principal and any other payments due on the Facility
1.oan;
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{(v) 'I‘o Manager, the Mmlagament Fees referenced in Snbsemen 5.12(b) for
the preceding calendar month or any prior period;

(vi) ToMaunager, its Affiliates or any Indesmnitee, any indemnification or other
h}tgatlom then owing by the Tribe or the Enterprise to Manager, its Affiliates or any
Indemnites under this Agreement, any Transaction Document or any other agreement or
otherwise and not paid as Costs of Gaming Operaticns;

(vii) To Manager, its Affiliates or any Indemnitee, Late Payment Charges on
the outstanding balance of any amounts owing under clauses (v) and (vi) which are not paid
when due, compounded monthly, for the period commencing on the date such payments are due
and continuing untii the date paid; provided, however, that Manager shall not be paid a Late
Payment Charge if the Enterprise has sufficient fands available to make the applicable payment
and Manager voluntarily elects not to make such payment or not to direct such payment to be
made;

~ {viii) To the Capital Bxpenditure Account, contributions as contemplated by
Section 5.7; and

{ix) To the Tribe at a bank account of the Tribe which is not one of the
Blocked Accouni(s) or Enterprise Accounts, all vemaining Contract Net Revenues to the exient
not prohibited by any other agreement to which the Tribe is a party and subject to the rights of
Manager under this Agreement, the Blocked Account Agreement and the Security Agreement.

(b  Ascompensation for Manager’s management and other services with respect to
the Commercial Activities of the Enterprise, Manager shall receive a management fee (the
“Management Fee™) payable ona monthly basis equal to the sum of the following: (i) twenty-
four percent (24%) of Contract Nel Revenues for the prior calendar month for the first 48 months
following the Conmmencement Date during which Gaming Activities are conducted at the
Facility, and (ii) twenty-seven percent {27%) of Contract Net Revenues for the prior calendar
month for the remaining months of the term of this Agreement during which Gaming Activitics
are conducted at the Facility. All Management Fees paid to Manager are non-refundable. Any
amounts owing to Manager hereunder shall be secured by the security interests granted by the
Tribe and the Enterprise to Manager pursuant to the terms of this Agreement, the Blocked |
Account Agreement, the Security Agreement and the other Transaction Documents.

¢y Manager, on behalf of the Enterprise, is responsible for making, or directing the
Enterprise to make, the Contract Net Revenne«; d[sbmaements to the appropriate party, including
o Manager.

{d}  The Parties agrec that the gross revenues, Contract Net Revenues, cash and other
assets of the Enterprise and the cash and cash equivalents derived therefrom shall be considered
for accounting, financial reporting and other purposes to be assets of the Enterprise, rather than
assets available for unrestricted use by the Tribe, until properly distributed or transferred by the
Enterprise from an Enterprise Account to the Tribe at a separate Tribal account (as the equivalent
of a dividend or other distribution of available cash flow to the Tribe in it$ capacity as owner of
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the Enterprise) with the prior consent of Secured Party and in accordance with any applicable
provisions of this Agreement.

513 Annual Audit. With respect to each Fiscal Year, the Tribal Council shall select
and engage an independent centified public accounting firm with more than five (5) years
experience i audits of gaming enterprise operations, and shall cavse such accounting firm to
conduct an audit of the Enterprise on or before one hundred twenty (120) days after the end of
such Fiscal Year. The accounting firm ghall issue a report with financind statements in
accordance with GAAP with respect to the preceding Fiscal Year (or portion of the Fiscal Year
in the case of the first year) operations of the Enlerprise, including operating statements, balance
sheets, income statements and statements reflecting the amounts computed (o be distributed in
accordance with Section 5.12, such report to be approved at an annual meeting of the Business
Board to be held at a locatjion mutually agreed upon by the Business Board and Manager., In
addition, upon expiration or termination of this Agreement in accordance with its lerms, the
Tribal Council, on behalf of the Enterprise, shall cause such accounting Firm to conduct an audit,
and, on or before ninety (90) days after the termination date, shall issue a report setting forth the
same information as is required in the annnal report, in each case with respect to the portion of
the Fiscal Year ending on the expiration or termination date. If the amounts paid to the Tribe or
Manager in gccordance with Section 5.12¢x) and (b) for the relevant period are different from the
amounts which shonld have been paid to such Party based on the report prepared by the
accounting firm and based upon the provisions of this Agreement, them, to the extenit either Party
received an overpayment, it shall repay and deposit the amount of such overpayment into the
Blocked Account within twenty-five (25) days of the receipt by-such Party of the accounting
fim’s report, and, {o the extent either Party received an underpaymeit, it'shall receive a
distribution from the Enterprise Accounts of the amount of such underpayment within ten (10)
days of the receipt by such Party of the accounting fiem’s report. Manager may make
adjustments to future payments to correct a discrepaney if required distributions are not made,

5.14  Development and Construction Cost Recouprieit. Unless otherwise agreed ina
written docwment signed by the Tribe and Manager and approved hy the Chairman of the NIGC,
the maximum dollar amount to be paid by the Tribe or the Bnterprise for the repayment ot
recoupment of development, land acquisition and construction costs (but not including Pre-
Opening Expenses or Costs of Operation), plus interest thereon, applicable to the portion of the
Facility and the Enterprise relating to Gaming Activities shall be Eight Hundred Fifty Million
Dollars ($850,000,000). In the event that such costs exceed such amount, the Tribe shall be
responsible for paying such excess. Upon the request of Manager, the Tribe shall submit to the
Chiairman a request to approve an amendinent to this Agreement increasing the amount set forth
in this Section.

- 515  Manager's Compensation Limit. Notwithstanding any other provision in this
Agreement to the contrary, pursuait to 25 U.8.C. § 2711(¢), the Gaming Management Fee and
all other fees which Manager shall receive from the Tribe or the Enterprise for the operation and
management of the Enterprise shall not, in any event, exceed thirty percent (30%) of the *net
revenues” of the Enterprise within the meaning of, and caleulated in accordance with, IGRA.

5.16  Payments Not Management Fees. The Parties acknowledge and agree that the
Management Fee to be paid by the Tribe and the Enterprise to Manager pursuant to Subsections
; _
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3.12(a)v) and 5.12(b) of this Agrecment is the only payment which the Parties consider to
constitute fees to be paid by the Tribe, the Enterprise or any Other Entity to Manager or its
Affiliates for the operation or management of the Enterprise. The Parties further acknowledge
and agree that the reimbursement, indemnification, defanlt, termination, arbitration award or
court judgment payments to be paid to Manager pursuant to this Agreement are intended to be
compensatory payments without any premium, mark-up or fee and, in any event, are not
intendied to constitute fees for the operation or management of the Enterprise, including, without
limitation, the reimbursement, indemnification, default, termination, arbitration award and court
judgment payments contemplated by the following Sections or Subsections of this Agreement:
2.12(a), 2.26(b), 2.27, 3.3, 3.4, 5.12(a)(vi), 6.4(d), 7, 9.25, and 10.3. The Parties further
acknowledge and agree that the fees, reimbursements and other payments to be paid by the
Tribe, the Enterprise or any Non-Gaming Enterprise o any Affiliate of Manager pursuant to any
other agreement or instrument between the Tribe, the Eaterprise or any Non-Gaming Enterprise,
on the one hand, and any such Affiliate of Manager, on the other hand, are not intended to
constitute, and do not constitute, fees to Manager or any Affiliate of Manager for the operation or
management of the Bnterprise. Without limiting the generality of the foregoing, the Parties
acknowledge and agrec that the following payments, among others, which the Tribe, the
Enterprise or any Non-Gaming Enterprise has made or may imake to any Affiliate of Manager are
sepavate and independent of, and do not constitute, fees to be paid by the Tribe or the Enterprise
to Manager for the operation and management of the Enterprise: (i) fees, supplemental
development fees and reimbursement, indemnification, default, termination or other payments
for the development, construction, furnishing, equipping or financing of the Facility or any Other
Entity Facility; (i} fees and reimbursement, indemnification, termination or other payments for
services provided to any Non-Gaming Enterprise or for the operation or management of any
Non-Gaming Enterprise; (ii) interest, fees, charges, reimbursements, costs or other payments for
of In connection with loans made to or for the benefit of the Tribe, the Enterprise or any Non-
Gaming Enterprise; (iv) payments for the transfer of vights to any lands to the Secietary or the
Tribe or Tor the benefit of the Tribe, the Enterprise or any Non-Gaming Eaterprise, and (v)
payments il the Tribe makes certain decisions to not pursue the project originally contemplated
by the Parties. The Parties further acknowledge and agree that the fees, interest, charges,
reimbursements, and other payments made or to be made by the Tribe, the Enterprise, or any
Non-Gaming Enterprise to any Affiliate of Madager pursuant to any agreement of instrnient
other than this Agreement entered into prior to or as of the date of this Agreement are payments
which the Parties consider to be at market rates or below market rates and which, in any event,
do not contain any préminm, mark-up or fee which is in excess of market rates for services or
loans which are provided to the Tribe, the Enterprise or any Non-Gaming Enterprise. The Tribe
and the Enterprise agree not to take # position in any dispute or forum which contradicis or is
inconsistent with the acknowledgements and agreements set forth in this Section.

ARTICLE 6
TERMINATION

6.1 Termination for Material Breach. Either Party may terminate this Agreement for
Material Breach (as hereinafier defined) pursuant to the terms of this Section if (i) the other Party
or, in the case of a termination by Manager, the Tribe’s Affitiate, commits or allows to be
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committed a Material Breach of this Agreement, (ii) the breaching Party fails to cure such
Material Breach within sixty (60) calendar days after receipt of a preliminary notice of
termination from the non-breaching Party identifying the nature of the alleged Material Breach in
specific detail and its intention to terminate this Agreement, and (iii) the non-breaching Party
issues a {inal notice of termination in accordance with the terms of this Section. Notwithstanding
the foregoing, if the Material Breach (but specifically excluding breaches curable by the payment
of money) has not been fully cured within such sixty.(60) day period, but the breaching Party is
using diligent efforts to cure the Material Breach, the sixty (60) day period shall be extended for
so long as the breaching Party shall be using diligent efforts to effect a cure thereof; and
provided, further, that Manager shall not be entitled to an extension of such sixty (60) day cure
period in the event the Material Breach is « result of a Manager Employee being found guilty of
theft or embezziement with respect to the handling of money or other property and Manager has
not removed such Manager Employee from connection with the Enterprise. Termination is not
an exclusive remedy for claims of a Material Breach, and the Parties shall be entitled to other
rights and remedies as may be available pursuant to the terms hereof or under applicable law.
For purposes of this Agreement, a “Material Breach” means one of the following circumstances
and does not include any other circumstances: (i) the material failure of either Party or their
Alfiliates to perform a material obligation hereunder for reasons not excused under Section 9.5

. (Force Majeure); (ii) if any Manager Employee is found guilty of theft, embezzlement or a crime
of moral turpitude by a final judgment of a cowst of competent jurisdiction and if, after
knowledge of such final judgment Manager does not remove sach Manager Employee from
connection with the Enterprise; (iii) default by the Tribe or the Enterprise under the Transition
Loan, the Facility Loan, any Transaction Document or any document or agreement telated hereto
or thereto; (iv) any representation or warranty made pursuant to Sections 9.10 or 9.11 proves to
be knowingly false in any material respect when made; (v) the Tribe or any Affiliate of the Tribe,
in bad faith or without due process denies, delays, withdraws, qualifies, conditions, terminates,
revokes or not-renews any license applied for by, or issued to, any Manager, any of its Affiliates
arany Manager Employee; (vi) the occwrence of any material theft, embezziement or
misappropriation of Enterprise fonds by the Tribe-or by officers of the Tribe; (vii) a breach undes
Section 2.21; or (viil) failure of Manager to provide the Tribe with the Minimum Guaranteed
Monthly Payment Advances pursuant to Section 5.10(b), unless Manager’s obligation is
suspended parsnant to the termis of Section 5.10(c). Any dispute as (o whether an event
constitutes a Material Breach shall be resolved pursuant to the dispute resolution provisions set
forth in Article 10. A final notice of termination must be authorized or ratificd by a resolution
duly adopted by, in the case of the Tribe, its General Council and, in the case of Manager, its
members(s) or owner(s). Any final notice of termination herevunder shall be in writiing detailing
the reasoit the Party considers the Material Breach not to be cured within the applicable time
period nud must be delivered to the other Party at least thirty (30) days before the termination
dafe referenced in the {inal notice. Any Material Beach which has been cured prior to the date of

- tevmination of this Agreement shall ne longer serve as a basis for termination of this Agreement.

6.2 Muteal Consent. This Agreement may be terminated at any time upon the mutual
written consent and approval of the Parties.

6.3  Involuntary Termination Due to Changes in Law. The Parties hereby agree to use
their best efforts to conduct Comumercial Activities in accordance with this Agreement and to
ensure that such Commercial Activities and this Agreement conform to and comply with all
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Legal Requirements, In the event of any prospective or actual change in law or vegulations,
advisory opinton or final determination by the Department of the Interior, the NIGC, or a court
ol competent jurisdiction that this Agreement or any Transaction Document is or may be void or
unlawful or any provision of this Agreement or any Transaction Document is or may be
inconsistent with any Legal Requirement, the Tribe and Manager shall use their respective good
faith best efforts to amend this Agreement or any Transaction Document in a mutually
satisfactory mannet which will conform to the Legal Requirement and not matesially change the
rights, duties and obligations of the Parties hereunder. In the event snch amendment cannot be
fegally effected following exhaustion of all such good faith best efforts (including the lapse of all
tegal proceedings and appeal periods without favorable resulits), Manager shall thercafter have
the right to terminate this Agreement upon written notice to the Tribe.

6.4  Other Rights Upon Material Breach; Ownership.of Assets: Repayment of
Obligations gn Expiration or Termination,

{a) Upen the occurrence of any Material Breach by the Tribe or its Affiliate or upon
the occurrence of any event or circumstance due golely to the action or inaction of the Tribe or its
Alffiliate which, with the giving of nolice or the passage of time or both, would constitute a
Material Breach by the Tribe or its Affilinte, which Material Breach was not cured by the Tribe
or its Affiliate within thirty (30) days after receiving writlen notice thereof from Manager,
Manager may suspend performance of any or all of its obligations under this Agreement ontil
such time as the Material Breach has been cured; and, provided, further, that Manager may not,
in any event, sugpend its obligation to make Minimum Guaranteed Payment Advances to the
extent required pursuant to Section 5.10. Either Party shall be entitled to injunctive or other
equitable relief to prevent a termination or atterapted termination of this Agreement; provided,
however, that Manager shall not be entitled to injunctive or other equitable relief which cornpels,
overturns, negates or modifies a Tribal Governmental Action.

(b)  Upon termination or expivation of this Agrecment, the Tribe will continue to have
sole and exclusive ownership of the Facility, the Enterprise and its assets, subject to Manager’s
sccurity interest in the Collateral Assets, including, without limitation, the Gross Revenues and
Contract Net Revenues of the Enterprise. In the event of expiration or any termination {(whether
voluntary or involuntary of this Agreement), the Tribe shall contiiue 1© have the obligation to
pay unpaid principal and interest and other amounts due under indemmity obligations set forth in
this Agreement or the Transaction Documents. In the event of termination of this Agreément for
any reason prior to the full repayment to Manager and its Affiliates of any amounts owed to itby
the Tribe under this Agreement or the Transaction Documents, the Tribe shall havethe right, but
not the obligation, to appoint, as prompily as reasonably possible, a person or entity qualified to
manage the Facility and operate the Enterprise and vse its best efforts {0 obtain approvais of ail
required Governmental Authorities for such replacement manager. The Tribe agrees to keep full
and accurate financial records of operations of the Enterprise by such replacement manager and
to allow Manager to audit such records at reasonable times prior to full repayment to Manager of
any amounts owed to it by the Tribe under this Agreement or the Transaction Documents and the
Tribe’s compliance with this Subsection shall not preclude Manager from exercising any of its
other rights and remedices hereunder or under any document or agreement related hereto,
inciuding, without limitation, rights under the Transaction Documients. Manager shall be entitled
to retain all Management Fees previousty pald to i pursuant to this Agreement. The termination
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of this Agreement shall not preclude either Party from pursuing its legal remedies relating to
stich fermination or otherwise.

{¢)  Any and all payment, indemnity or security obligations and provisions contdined
in this Agreement or the Transaction Documents shall survive expiration ot termination of this
Agreement for any reason. In addition to any other survival provisions set forth in this
Agreement, upon the expiration or termination of this Agreement, the terms and provisions of
Articles 6,7, 9 and 10 shall survive such expiralion or termination. 1€, at the time of expiration
or fermination of this Agreement for any reason, the Tribe’s or the Bnterprise’s payment
obligations to Manager or any Atfiliate of Manager under this Agreement, the Transaction
Documents, the Transition Loan, the Facility Loan or otherwise remain unsatisfied in part or in
full, the Tribe and the Enterprise shall be obligated to pay such obligations in full as of the date
of such expiration or termination. The Tribe and the Enterprise shall have the right, but not the
obligation, to continue to operate and maintain the Facility and the Enterprise in accordance with
reasonable industry standards and, as to any portions of the Facility and the Enterprise that the
Tribe determines are no longer Economically Feasible to operate, the Tribe shall conduct an
orderly liquidation of such assets (excluding fixtures or real property) and any lguidation
proceeds (net of reasonable sale costs) shall be deposited into the Blocked Account. The Tribe
shall also keep the Facility and the Enterprise and all related assets insured for the coverage and
amounts required by this Agreement and name Manager as an additional insured, loss payee and
morigagee, as applicable, and provide evidence thereof itpon request until all amounts owing to
Manager under this Agreement and the Transaction Documents have been paid in full. If any
portion of the BEnterprise assets are damaged by any casualty and it is Economically Beasible for
the Tribie or the Enterprise to continue to operate such damaged assets, then the Tribe or the
Enterprise shall repair and reconstruct such assets and operations that were damaged and are to
be continued, and any excess nsurance proceeds that are not used to repair and reconstruct the
applicable damaged Enterprise assets shall be deposited into the Blocked Account.

{d) Inthe eventthe Tiibe terminates this Agreement for any reason, the Tribe and the
Enterprise shall owe and pay Manager as of the day prior o the termination date an amount
equal to (i) all ontstanding Managemeat Fees and other payment obligations which the Tribe or
the Enterprise owes Manager as of the day prior to the termination date, plus (i) the net present
value of the total amount of all the Management Fees and other payment obligations which the
Tribe or the Enterprise would have paid Manager for the remaining term of this Agieeiment
assuming (a) the Commencement Date is the day prior to the termination date if the termination
date occurs prior to the actual Commencement Date, (b) the performance of the Bnterprise after
the teriination date conforms to the latest pro forma financial statements which Manager has
delivered to the Business Boaed prior to the Tribe’s issuance of a notice of termination of this
Agreement and which were not obiected to by the Business Board in writing within fifteen (15)
days of receipt, and {¢) such payments are discounted to the day prior to the termination dale at a
discount rate of three percent (3%). (For the purposes of the calculation in clause (ii) of the
preceding sentence, it is assumed that (i) all parties have performed all of their respective
obligations under this Agreement, (i) this Agreement received all necessary governinent
approvals and such approvals remain in effect, (i) this Agreement is not terminated and is
effective for its full term, and (iv) this Agreenient is otherwise enforceable and in full force and
cffect.) If the Tribe or the Enterprise does not pay Manager the amounts required pursuant (o
this Subsection in full as of the day prior to the termination date, the Tribe and the BEnterprise
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shall also owe and pay Manager, in addition to the outstanding balance of such amouits, Late
Payment Charges on the outstanding balance of any amounts owing under this Subsection which
are not paid when due, compounded monthly, for the period commencing on the date such
payments are due and continuing until the date paid. The Tribe's and the Enterprise’s
obligations to pay the amounts set forth in this Subsection shall survive the expiration or
termination of this Agreement for any reason. Notwithstanding the foregoing, the Tribe shall
receive a credit towards any payments due under this Subsection for any payments made by the
Tribe or its affiliates pursuant to Subsections 2.1(b), (¢) or (d) and, to the extent applicable (o
payments due under Subsection 2.1(b), (¢) or {d), Subsection {e) of the Land Transfer Agreement
among the Tribe, SC Sonoma Development, LLC and Sonoma Land Holdings, LLC dated of
even date herewith, or any successor provision thereto.

6.5  Notice of Termination. In the event of & preliminary notice of termination
puisuant to this Article, the Tribe shall provide notice of the preliminary notice of lermination to
the Chairman of the NIGC and other appropriate Goveramental Authorgities within tea (10) days
after issuance of the preliminary notice of termination.

6.6  Cessation of Commercial Activities at the Facility.

(a)  If, during the term of this Agreement, Commercial Activities cannot be lawfully
conducted at the Facility for any reason (including, without limitation, because of the application
of any legislation or court or administrative ageney order or decree adopted or issued by a
Clovermmental Authority having the authority to do s0), Manager shall, within sixty (60) days
after the applicable event, elect in its discretion to:

(i) retain Manager’s interest in this Agreement and direct the Enterprise to
%u&.pend Commercial Activitics unti} such date, if any, on which Commercial Activities at the
Facility becomes lawful, in which event peiformance urider this Agreement shall be suspended
until the date, if any, on which Commercial Activities at the Facility becomes lawiul; or

(it) lenminate this Agreement.

{by  If Manager elects to retain its interest in this Agreement under Sections 6.6 (a)(1),
Manager shall have the right (but not the chligation) o direct the Enterprise to commence
Commercial Activities promptly after the date on which Commerciat Activities becomies lawful.
Manager may exercise such right by giving the Tribe written notice of such exercise within thirty
(30) days after the date on which Commercial Activities becomes lawiul,

{c} If, dm:irig, the term of this Agreement, the Facility is damaged by casualty or other
occurrence to the extent, as reasonably determined by Manager, that Commercial Activities
cannet be conducted at the Facility, Manager shall elect in its discretion to:

(i retain Manager’s interest in this Agreement pending repair or
reconstruction of the Facility, suspend Cominercial Activities pending the repair or
reconstruction of the Facitity, and arrange for such repair or reconstruction in the manner
described in this Section 6.6; or

(iiy  terminate this Agreement.
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Manager shall give the Business Board written notice of Manager's election under this
Subsection promptly after such casualty or occurrence.

{ch) If Manager elects to retain its interest in this Agreement under Section 0.6(¢)(i)
above, the Tribe shall be obligated to make such repairs or reconstraction as the Manager shall
reasonably determine should be made to the Facility (to the extent that insurance proceeds are
available or as otherwise mutually agreed by the Business Board and Manager), and Manager
shall promptly verify the amount of insurance proceeds available to pay the cost of repair or
reconstruction. If Manager elects to retain its interests under Section 6.6(c){(i), Manager is
hereby granted the authority to submit, adjust and settle, on behalf of the Tribe or the Enterprise,
all insurance claims associated with the casvalty or occurrence; provided, however, that Manager
shall obtain the Business Board’s prior writien consent (which consent shall not be unreasonably
withheld, conditioned or delayed) to any settlement. Manager shall provide copies of all
settjement documents Lo the Business Board. If Manager does nof elect to retain its interest
under Section 0.6(¢)(1) and if the Tribe's obligations under this Agreemient and the Transaction
Documents or any other note owing to Manager o its Affiliates are not yet satisfied, then: (i) the
Business Board shall have the authority to subanil, adjust and settle all insurance claims,
provided that any final settlement shall be with the prior written consent of Manager, which
consent will not be uireasonably withhicld, and the Business Board shall provide copies of all
settlement documents to Manager; (1i) to the exient Economically Feasible, the Tribe and the
Enterprise shall have the right (but not the obligation) to continue to operate and maintain the
Facility and the Enterprise in accordance with reasonable industry standards angl, as to any
portions of the Facility and the Enterprise that are no longer Econemically Feasible to operate,
the Business Board and Manager shall conduet an orderly liquidation of such assels (but not
including real estate assets) and any liquidation proceeds (net of reasonable sale costs) shall be
deposiied into the Blocked Account and disbursed in accordance with the same terims and
provisions applicable to Contract Net Revenues; (iii) the Tribe and the Enterprise shall have the
right (but not the obligation) to repair and recopstruct such operations thit were damaged and are
to be continued; and (iv) any excess insutdnce proceeds that are not used 1o repair and
reconstruct the applicable damaged Enterprise assets and any business interruption insurance
proceeds shall be deposited into the Blocked Account and disbursed in accordance with the same
terms and provisions applicable to Contract Net Revenues,

(e) If Manager elects 1o retain its interest in this Agreément under Sections 6.6¢a)(i) or
6.6(¢)(i) and the Commencement Date has occuired, this Agreement shall vemain in full force
and effect during any period in which Manager is not managing Commercial Activities at the
Facility or for the Enterprise, and the term and cxpiration date of this Agreement shall be
extended for a period equal to the number of days from the Jast date on which Manager managed
Comnmercial Activities at the Facility or for the Enterprise until the date on which Manager
resumes managing Commercial Activities at the Facility or for the Enterprise.

(H If Manager elects, to terminate this Agr'emnént under Sections 8.6{a)il) or
6.6(c)(ii), the provisions of Section 6.4 shall apply.

6.7  Cumulative Remedies. Al rights or remedies of either the Tribe or Manager

under this Agreement or any other Transaction Document shall be cumulative and may be
exercised singularly in any order or concurrently, at such Party’s respective option, and the
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exercise or enforcement of any such right or remedy shall neither be a condition to, nor a bar to,
the exercise or enforcement of any other right or remedy.

ARTICLE 7
INDEMNIFICATION OF MANAGER

To the fullest extent permitted by law, the Tribe and the Enterprisc shall fully protect,
indemnify, defend and hold harmless Manager and its Affiliates and, if requested by and at the
discretion of Manager, fheir respective members, partners, officers, dircctors, agents, sureties,
servants, and employees and the snccessors, assigas, heirs and personal representatives of the
foregoing (hereinafter collectively, “Indemnitees™) for, from and against any and atl liabilities,
clainis, damages, demands, losses, costs or expenses (including, without limitdtion, attorneys’
fees for counsel selected by Manager, but not including legal fees associated with defending
claims that Manager has breached its obligations under the terms of this Agrecment) arising out
of or resulting from, eitber directly or indirectly, the Facility, the Enterprise, this Agreement, any
‘Transaction Document, the Transition Loan, the Facility Loan or any contractual or business
relationships between the Tribe and any third parties, including, without limitation, (i) the
performance or lack of performance of this Agreement by the Tribe or its Affiliates and whether
or not-arising from the sole or contributory negligence of Manager, provided that the foregoing
indemnity will not, as to any Indemnitee, apply 1o Josses, claims, damages, liabilities or related
expenses to the extent they are found by a final, non-appealable judgment of a court of
conipetent jurisdiction to avise from the wiilful misconduct or gross negligence of such
Indemuitee, (i1) the enactment or issuance of any Tribal Legal Requirement which is inconsistent
with this Agreement or otherwise adverse to the interests of Manager or any Manager Employee,
(iii) the einployrment, discharge or woikplace environment of any Enterprise Employee, (iv) any
claim by any patron of the Facility or gther person who was physically présent at the Facility, (v)
any claim based in whole of in pitl on any actual or alleged contractual or business relationship
between the Tribe or any of its Affiliates and any third party. The cost of defending a lawsuit
pursuant to this Section, as well as any liability, damages, demands, losses, costs or expenses
incurred by Manager or its Affiliates, shall be a Pre-Opening Expense if incwred prior (o the:
Opening Date, which Tribe or the Enterprise agrees to reimburse Mandger promptly upon
reguest, and a Cost of Gaming Operations if incurred alter the Opening Date, and shall be
payable by the Enterprise as incurred by Manager, its Alfiliate or Indemnilee.

: ARTICLE 8
PARTIES IN INTEREST

8.1 Payvment of 'Fées: Background Investigations.

{a) Manager shall pay the NIGC the fees required by NIGC regulations to conduct
background investigations Tor the persons and entities required to undergo background
investigations pursuant to such NIGC regulations. Manager or the applicable Manager
Employee shall pay the Gaming Commission the fees required by the Gaming Comimission to
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conduct background investigations for the persons or entities required to undergo background
investigations pursuant 1o the Gaming Ordinance or any Gaming Commission regulations. In no
event shall the fees for background investigations to be conducted by the Gaming Commission

with respect to Manager, any Affiliate of Manager or any Manager Employee exceed - b4
per investigation without the written approvat of both Manager and the Tribe.

(b)  Except for Manager, there is no person or entity who or which is designated by
this Agreement as having management responsibitity for the Enterprise or any Gaming Activities
of the Enterprise within the meaning of 23 C.IL.R. 502.18, as the same may be amended from
time to tme.

8.2 emoval; Divestiture, Should the Gaming Conunission or the NIGC, in a [inal
nor-appealable decision, find that any “person having a divect or indirect financial interest” in
this Agreement {within the meaning of 25 C.F.R. § 502.17, as amended [rom time to time) is a
person whose prior activities, criminal record, iF any, or reputation, habits, and associations pose
a threat 1o the public interest, or ihe Tribal inmerest, or the effective regulation of gaming, or
ereate or enhance the dangers of vasuitable, unfair, or illegal practices and methods and activities
in the conduct of gaming or the carrying on of related business and financial armngements, and
should either agency notify Manager of such finding, Manager shall immediately remove such
person from all association with Gaming Activities of the Enterprise under this Agreement and
shall require such person to divest any direct or indirect intevest in this Agreement as soon ag-
practicable. In addition, if any “person having a direct or indirect financial interest” in this
Agreement {within the meaning of 25 C.F.R. § 502.17, as amended from time to time): (a) has
been or is subsequently convicted of a Telony relating to gaming, (b) knowingly or willfully
provided materially false statements to the Tribe, the Gaming Commission or the NIGC, or
refused to respond to guestions from either of such agencies, or (¢) attempts to unduly interfere
or unchuly influence for his or her gain or advantage any decision or process of Tribal
government relating to Gaming Activities and if Manager becomes aware of such conflicts or
prohibited actions, Manager shall promptly notify the Gaming Conmission of such event,
promptly remove such person or entity from ail association with Gaming Actvities of the
Enterprise under this Agreement and require such person or entity to divest any divect or indirect
interest in this Agreemenlt as soon as practicable. The occurrence of the decisions, events or
circumstances described in this Section shall not constitute a basis for terminating, voiding,
amending or modifying this Agreement.

ARTICLES
MISCELLANEOUS

9.1 Assignment and Subcontractors. This Agreement anc the rights ander this
Agreement shall pot be assigned and the obligations under this Agreement shall not be
subcontracted or delegated without the prior wiitten consent of the other Party and without first
obtaining prior approval by the Chairman of the NIGC, if required; provided, however, Manager
shall have the right to assign this Agreement or any rights under this Agreement or subcontract
or delegate any duties or obligations under this Agreement without the consent of the Tribe to an
Affiliate of Manager, provided that any such assignment has been approved by the Chairman of
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the NIGC, if required, and any such assignee has received any required license from the Gaming
Commission, Any assigning Party engaging in a permitted assigimment described above shall,
and shall cause its assignee to, execute and deliver Lo the other Party such assignment
documents, together with evidence of the due authorization, execution, delivery and
enforceability of such assignment documents, as-the other Party may reasonably request,
Notwithstanding the foregoing and for the avoidance of doubt, Manager may utilize Off-Site
Manager Employees or other emmployees of any Affiliate of Manager in order (o provide services
to the Tribe under this Agreement and such use of employees of Affiliates of Manager shall not
he considered to be an assigninent of rights, or a subcontracting or delegation of duties, under
this Agreement for the purposes of this Agreement or IGRA and shall not require the consent of
the Tribe or its Affiliates. This Agreement shall be binding upon and shall inure to the benefit of
the Parties and their respective suceessors and, subject to the preceding requirements, their
permitted assigns. Any change in persons having a direct or indireet financial interest in this
Agreement within the meaning of IGRA and any change in persons having mapagement
responsibility for this Agreement within the meaning of IGRA which requires the approval of the
Chairman of the NIGC pursuant to IGRA as in cffect from time to time shall be void within the
meaning of IGRA unless such change is approved by the Chairman of the NIGC,
Notwithstanding the Toregoing or any provision of the Gaming Ordinance or regulations issued
by the Ganing Comumuission, the acquisition by apy third party (whether or not an Affiliate of
Manager) of, or atiy other change in, any or 21l of the equity, financial or voting interest of any
direct or indirect parent of Manager or any Affiliate of Manager shall not (i) constitute an actual
or constructive assignment by Manager of this Agreement or any vights under this Agreement, or
a subconpracting or delegation of any duties or obligations under this Agreement, for the
purposes of this Agreement, (if) require the consent or approval of the Tribe or any Affiliate of
the Tribe, (ill) require any application, license, background investigation or suitability
determination o or by the Tribe, the Gaming Commission, any other Tribal Affiliate, (iv) modify
or otherwise affect in any way the rights or obligations of the Parties under this Agreement, or
(v) require an amendinent 1o this Agreement. Any change in the officers of Manager shall
require the approval of the Tribe, which approval shall not be unreasonably withheld, The
Parties acknowledge and agree that nothing in this Section prevents the Tribe or its Affiliates
from conducting background investigations,

9.2 Notices. Any notice, consent or any other communication permitted or required
by this Agreement shall be in writing and shall be effective on the date sent and shall be
delivered by personal service, via telecopier with reasonable evidence of transmission, express
delivery or by certified or registered mail, postage prepaid, return receipt requested, and, until
written notice of a new address or addresses is given, shall be addressed as follows:

if to the Tribe: Greg Sarris, Tribal Chair
Federated Indians of Graton Rancheria
6400 Redwaod Drive
Suite 300
Rohnert Park, CA 94928
Telephone: (707) 566-2288
Facsimile: (707) 566-2291
Email: 1fye @ gratonrancheria.com
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With a copy to: John A. Maier, Esq.
Maier Plfefer Kim & Geary, LLP
510 16" Streel, Suite 302
Oakland, California 94612
Telephone:  (510) 835-3020
Facsimile: .~ (510) 835-3040
Email: jmaier@jmandmplaw.com

If to the Manager:  SC Sonoma Management, LLC
1505 S. Pavilion Center Drive
Las Vegas, Nevada 89135
Attenfion: Scott M Niglson, Esq.
Telephone:  (702) 495-3800
Facsimile: (702) 495-3310
Email: scotl.nielson@stationcasinos.com

9.3 Amendments. This Agreement and the Transaction Documents may be amended
or modified only by written instrument duly execunted by the Parties and, if required, approved by
the Chairman of the NIGC. Notwithstanding the foregoing, the following shall not be construed
10 be an amendment or modification of this Agreement or any Trausaction Document, as
applicable, and shall not require the signature of the other Party 1o this Agreement or the
approval of the Chairman of the NIGC in order to be legally binding and effective: (i) any
consent or approval provided under or in connection with this Agreement or any Transaction
Pocument by the Tribe, the Bosiness Board or Manager; or (i) any single circumstance waiver
of any rights provided under or in connection with this Agreement or any Transaction Document
which does not permanently amend the terms of this Agreement or such Transaction Document
for other circumstances. The Tribe agrees, on behalf of itself and each Tribal Affiliate, that it
will not rely on any course of dealing, course of performance, or any oral or written stalements
by Manage or any representative of Manager to effect an.amendmient, modification, waiver or
supplemient to this Agreement or any Transaction Document. ‘

94  Counterparts. This Agreement may be execnted in two or more counterparts and
by facsimile, each of which shall be deemed i original, but all of which together shail constitute
one and the same agreement.

95  Force Majenie. No Party shall be in defanlt in performance due hereunder or
under any Transaction Document if such failure of performance is due to causes beyond ity
reasonable control, including acts of Gad, war, fires, floods, or accidents causing damage to or
destruction of the Facility or property necessary to operate the Facility, or any other causes,
contingencies, or circumstances not subject to its reasonable control which prevent or hinder
performance of this Agreement or the Transaction Documents; provided, however, that the
foregoing shall not excuse any obligations of the T'ribe to make monetary payments to Manager
as and when required hereunder or in any Transaction Document. '

9.6  Tine isMaterial. The Partics agree that time 18 of the essence and the time and
schedule requirements in this Agreement are material terms of this Agreement.
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97  Futher Assurances. The Parties herelo agree to do all acts and deliver all
documents as shall from time to time be reasonably reguired 1o-carry out the terms and
provisions of this Agreement.

9.8 Severability. If any provision or provisions of this Agreement, or portion thereof,
is found by an arbitration panel, court of law or governmental authority (i) to be tllegal, invalid,
uniawful, void or unenforceable as written, or (1i) to cause this Agreement to be void or invalid
or require an approval from the Chairman of the NIGC, the Secretary of the Interior or other
government official which has not been obtained, the Parties agree that such provision,
provisions or portions thereof shall be deemed to be severed and/or deleted from this Agreement
without requiring any further action by the Pacties and that the remaining provisions of this
Agreement shall continue in full foree and effect, Without limiting the generality of the
foregoing, the Parties intend and desire that this Agreement shall be interpreted in such a manner
that any such provision, provisions or portions thereof (i) does not void or invalidate the entire
Agrecment, (1i) does not invalidate the Tribe’s waiver of sovereign immunily as set fouth in this
Agreement or any arbilration panel, court or government authority’s jurisdiction over the Tribe
and the Enterprises, (iif) is construed to be collateral to the main purpose of this Agreement, and
(iv) is construed to able to be severed and/or deleted from this Agreement without defeating the
main purpose of this Agreement. In the event any such provision, provisions or portions thereof
are severed and/or deleled from this Agreement and the remainder of this Agreement continues
in full force and effect, the Parties shall use their best efforts to negotiate and enter into an
amendment to this Agreement which will maintain the originally contemplated rights, duties and
obiigations of the Parties under this Agreement in a manner consisient with the applicable
determination, which amendment, if agreed by the Parties, would require approval of the
Chairman of the NIGC in oxder to be effective. '

99  Waiver of Sovereisn Imumnunity.

(ay  The Tribe hereby expressly, irrevocably and unconditionally waives, and agrees
not Lo assert, ity sovercign immunity {and any and all defenses based theréon) from any suit,
action or proceeding or from any legal process related thereto with vespect to any matters related
in any way to any Digpute or for the purposes of enforcing this Agreement or any Transaction
Document, including, without limitation, in connection with compelling arbitration, enforcing
any arbitration or coutt award or seeking equitable or injunctive relief authorized hereunder or
thereunder. The waivers, consen(s and agreements set forth in this Section, this Agreement and
the other Transactionn Documents are made by the Tribe on behalf of itself and any Affiliate of
the Tribe. Such waivers, consents and dgrecments are made in favor 4nd for the benefit of
Manager and, if requested and at the discretion of Manager, any Manager Affiliate, Manager
Employee, Off-Site Manager BEmployee or other Indemnitee, and Manager and such other
persons or entities are hereby authorized to bring suit-and arbitration proceedings and take other
actions against the Tribe or Affiliates of the Tribe. In connection with any such suit, action or
proceeding, the Tribe hereby consents to the jurisdiction of the United States District Court for
the Northern District of California, the United States Court of Appeals for the Ninth Cireuit, and
the United States Supreme Court. If the United States District Court for the Northern District of
California lacks jurisdiction or declines to exercise jurisdiction, the Tribe consents to the
jurisdiction of the California State Court system. The Tribe agrees to California State Court

5106702 58



venue in any such case in San Francisco County. The Tiibe waives any argument that venue in
the above-named foroms is not convenient and consents to be sued in such forums.

(b)  The Tribe hereby expressly, irrevocably and unconditionally waives any
application of the doctrine of exhaustion of tribal remedies, abstention or any similar rule of
comity with respect to the Tribe or any Tribal Courts and agrees that it will not present any
affirmative defense based on any such doctrines. The Tribe expressly authorizes any
Governmental Authorities which have the right or duty under applicable law to take any action
authorized or ordered by any arbitration panel or court to take such action, including, without
limitation, temporarily entering any site or fucility, repossessing any assets subject 10 a security
interest or otherwise enforcing or giving effect to any award, judgment, order or decree entered.
The Iribe also authorizes Manager to pursue such self-help and other remedies as it deems
appropriate to exercise and enforee its rights wider this Agreement énd the other Transaction
Documents to the extent nol prohibited by applicable law.

{c) The Tribe understands that its agreement to an enforceable waiver of sovereign
immunity in this Agreement and the Transaction Documents and the adoption of the Resolution
of Waiver are a material inducement to Manager’s execution of this Agreement and are a
condition precedent to any of the respective obligations of the Parties under this Agreement. The
Tribe shall take such Turther actions to ratify, adopt and enforce the Resolution of Waiver as
shall be requived by law or regulation due to futore changes in it owh legal or governing statas
to fully preserve its stated intent, The Tribe further agrees that it will not amend or alter orin
any way lessen the rights of Manager as set forth in this Agreement, the Transaction Documents
or the Resolution of Waiver, The Tribe hereby agrees to preserve the terms of this Agreement
and the Transaction Docuiments in the event of future changes in its legal status or governance.
This Section 9.9 shall survive the expiration or earlier termination of this Agreement or any

Transaction Document, regardiess of the reason for the terinination.

{d) "The purpose of the waivers, consents and agreements set forth in this Section, this
Agreement and the other Transaction Documents are to induce Manager and its Affiliates to
eilter into this Agreement and the other Transaction Documents. The Tribe agrees that this
Agreement and the Transaction Documents are fally enforceable, non-nsurious (uiider the laws
applicable to the Fribe) and binding obligations of the Tribe and that the Tribe will not assest that
its obligations hereunder or thereunder violate any Tribal law, The Tiibe expressly wdives any
right it may have to veto this Agreement or the other Transaction Docaments or the transactions
contemplated hereby or thereby pursuant to the Tribe’s Constitution or other applicable Tribal
law, The Tribe irrevocably agrees to be bound by any final judgment (after any and all appeals)
of any cowrt or arbitration authorized by the waiver of sovereign immunity provisions(s) of this
Agteemnent of the other Transaction Docunients. At such time as the Tribe establishes.a Tribal
Court, (i) no party to this Agreement or the other Transaction Documents shall be required to
cOmIence or pursue any proceeding with respect to any Dispute ia such Tribal Court, (ii) such
Tribal Court shall lack the discretion to refuse fo compel arbitration among the parties to any
such dispute, {i1) such Tribal Court shall be obligated to honor and enforce any award by any
arbitrator, without review of any natore by such Tribal Court, and {iv) such Tribal Court shail
issue a stipulated declaratory judgment upholding the validity and enforceability of this
Agreement and the other Transaction Documients. The Tribe will not and may not amend or alter
the Resolution of Waiver in any way that lessens the rights of the beneficiaries of such
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Resolution of Waiver, and the Resolution of Waiver shall survive termination of this Agreement
or any of the other Transaction Documents, regardless of the reason for termination. The Tribe
shall not, whether by initiative, referendum or otherwise, void, cancel, abrogate, modify ot
amend this Agreement or the other Transaction Documents without the prior written consent of
Manager, which consett Manager may withhold or condition in its discretion. The Resolution of
Waiver is hereby incorporated in this Agreement by reference and is a part of this Agreement as
if set forth in full herein.

9.10  Representations and Warranties of Manager. Manager hereby represents and
watrants to the Tribe as follows:

(a)  This Agreement has been duly executed and delivered by Manager and, when
approved by the Chairman of the NIGC, will constitule a valid and binding obligation,
enforceable against Manager in accordance with its terms.

{b)  The exccution and delivery of this Agreement, the performance by Manager of its
obligations hereunder and the consummation by Manager of the transactions contemplated
hereby will not violate any contract or agreement to which Manager is a party or any law,
regulation, rule or ordinance or any order, judgment or decree of any federal, state, tribal or local
court or require any regulatory approval beyond those coitemplated herein,

(€}  Manager has the full legal right, power and authority and has taken all action
neeessary to enter into this Agreement, to perform its obligations hereunder, and to consummate.
all other transactions contemplated by this Agreement.

(d)  Manager specifically warrants to the Tribe that, during the term of this
Agreement, Manager shall not act in any way, directly or indirectly, to cause any person or emtity
to become an encumbrancer or lignholder of the Entetprise, the assets of the Enterprise, the Site
or the Facility, other than Manager, Manager’s Affiliates or Lender.

9.11  Representations and Warranties of Tribe. The Tribe hereby represents and
warrants to Manager as follows:

(@) The Tribe is an Indian tribe under the Constitution of the Tribe and laws of the
United States.

(b  The Tribe has full legal right, power and authority under the laws of the Tribe and
has taken all official Tribal Council and General Council action necessary (1) to enter into this
Agreement and authorize the Tribe to exeécute and deliver this Agreement and the Transaction
Documents, (ii) to perform its obligations hereunder and thereunder, and (iii) to consunumate all
other transactions contemplated by this Agreement and the other Transaction Documents.

{c) "This Agreement has been duly executed and delivered by the Tribe and, when
approved by the Chairman of the NIGC, wili constitute a valid and binding obligation of the
Tribe, enforcedble in accordance with its terms. The Transaction Docuiments have been duly
executed and delivered by the Tribe and constitute valid and binding obligations of the Ttibe,
enforceable in accordance with their terms, without requiring the approval of the Chairman of
the NIGC. :
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(d)  The execution and delivery of this Agreement and the other Transaction
Documents, the performance by the Tribe of its obligations herennder and thereunder and the
consummation by the Tribe of the transactions contemplated hereby and thereby will not violale
any contract or agreement to which the Tribe is a patty, or any law, regulation, rule or ordinance,
or any order judgment or decree of any federal, state, tribal or local court, or require any
approval by Governmental Authorities except for approval of this Agreement by the Chairman of
the NIGC,

(¢)  The Tribe does not have an y indebtedness for borrowed money, except for money
owing to Manager and its Affiliates or any Lender under the Transition Loan or the Facility
Loan,

) The Tribe is not subject to regulation under any law limiting or regulating its
ability to incur indebtedness for money borrowed under the Transition Loan, Facility Loan or as
otherwise provided under this Agreerent or any Transaction Document, to grant liens in
personal property to secure its obligations with respect to any such indebtedness or to otherwise
perform its obligations umler this Agreement or any Transaction Document.

(g)  ‘There are no actions, suits, proceedings or investigations pending or as to which
the Tribe has been served or has received notice or, to the hest kuowledge of the Tribe,
threatened against or-affecting the Tribe or any of its property, including, without limitation,
actions before any Governmental Authority.

()  The Tribe does not own or license any intellectval property.

'€h The Tribe is in compliance with all laws, rules, regulations or orders of any
federal, state or Tribal court which are applicable to the Tribe or its properties.

() The Tribe has not established a Tribal court or judicial system.

(k)  No written statement made by or on behalf of the Tribe to Manager in connection
with this Agreement or any Transaction Document contains any untiue statement of a material
fact or omits 8 material fact necessary in order to make the statement made not misleading in
light of all the circumstances existing on the date the statement was made.

() The represeniations, warranties and certifications set forth in any Officers’
Certificate delivered by officers of the Tribe to Manager in connection with this Agreement or
the Transaction Documents are true, cortect and compleie,

9.12  Governing Law. This Agreement has been negotiated, made and executed in the
State and shall be governed by and construed in accordance with the laws of the State, without
regard to its conflict of laws provisions, and, to the extent applicable by operation of law, the-
IGRA and other federal laws. The Tribe agrees not to invoke or assert in any arbitration or court
proceeding, any claim that any law, ordinance or regulation of the Tribe or any Affiliate of the
Tribe governs this Agreement ot any Transaction Docwment; provided, however, that, if the law
of the State does not recognize the creation, attachment, perfection or enforcement of a lien or
security interest securing any obligation with respect fo any item of collateral, and the law of the
Tribe does recognize such creation, attachment, perfection or enforcement of a lien or security

5106702 | 61



interest, then the law of the Tribe shall apply with tespect to the creation, perfection and
enforcement of such lien or security interest.

9.13  Entire Agregment. Bach of the Exhibits to this Agreement is a part and
component of this Agreement and is incorporated hereinn by reference as if set forth in full herein.
This Agreement and the Exhibits herelo collectively constitute the “management contract”
within the meaning of IGRA which is approved by the Chairman if and when the Chairman
approves this Agreement. This Agrecment, together with the Exhibits hereto, represents the
entire agreement between the Parties regarding the subject matter hereof and supersedes all prior
agreements relating to management of Commercial Aclivities to be conducted by the Tribe at the
Facility and the operations of the Enterprise, inclucing any unwritten oral agreements between
the Parties regarding the subject matter hereof. The Original Agreement is hereby amended,
restated and superseded by this Agreement and is of no further foree and effect.

9.14  Representatives of Tribe, The Tribal Council shall furnish to Manager a list of
Tribal Representatives on the Business Board and the Tribe shall keep such list current.

9.15 Limitations of Liability. The Tribe expressly agrees that Manager, its Affiliates
and their respective employees shall not be lable for any speeific, indivect, punitive or
consequential damages in connection with its obligations, acts of omissions under this
Agreement.

9.16  Approvals. Unless otherwise provided hetein, all approvals or consents required
by either Party hereunder shall not be nmreasonably withheld, conditioned or delayed. Unless
otherwise provided herein, approval by the Business Board or its duly authorized representatives
shall be deemed to constitute approval by the Tribe and approval by the President or Secretary of
Manager shall be deemed to constitute approval by Manager.

9.17 Inconsistent Positions. The Tribe agrees not to take a position in any dispute,
proceeding or forum which is inconsistent or in conflict with the répresentations, warranties,
certifications and agreements set forth in this Agreement or any Officers® Certificate of officers
of the Tribe which references this Agreement. )

918 Request for Federal Approval. The Parties specifically request that the Chairman
of the NIGC, or the Secrelary of the Interior where appropiiate, approve this Agreement and the
other Transaction Documents, if required, or declare that such approval is not required. In the
event the Chaivman of the NIGC approves this Agreement, but the NIGC determines that any of
the other Transaction Document are not required to be approved by the Chairman of the NIGC in
order for such other Transaction Document to not be void under IGRA for lack of approval, the
Tribe.agrees not to assert in any court or arbitration proceeding or other forum that such
Transaction Document requires the approval of the Chairman of the NIGC in order to not be void
under TGRA Tor lack of approval. In the event any approval issued by the Chairman of the NIGC
of this Agreement or any Transaction Document may be or is revoked or voided for any reason,
the Partics agree to immediately take any and all actions which either Party decms necessary or
advisable t0 cause the Chairman of the NIGC to maintain or reissuc such approval as soon as
possible, including, without limitation, amending provisions of this Agreement or providing the
NIGC with such documents or information as may be appropriate under the circumstances.
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9.19  Non-Disclosure, The Parties agree not to divulge to third parties the terms of this
Agreement or any Transaction Document or any other proprietary or confidential information
exchanged between the Parties pursuant to this Agreement or the Transaction Documents, unless
(1) the information is required to be disclosed pursuant to judicial order or Legal Requirements,
(ii) the information is ai the time of disclosure already in the public domain, or (i) to the extent
required in order o obtain financing. This prohibition shall not apply to disclosures by either
Party to their attorneys, accountants, or other professional advisers. In situations where
disciosure of the terms of this Agreement, business plans, financial information or any
Transaction Document to regulatory, governmental or judicial entities is required by faw or
regulations, the Parties will make reasonable efforts to secure confidential weatinent of the
economic terms of such documents by such entities; provided, however, this disclosure
restriction shall not prohibit Manager-or its Affiliates from making any SEC filings they deem
legally necessary. The Parties agree to consult with each other and cooperate regarding any
press releases regarding this Agreement, the Transaction Documents and the wlancminpb
described herein and therein.

9,20 Non-Competition and Rieht of First Offer. Manager agrees that, during the term
of this Agreement, neither Manager, nor any of its Affiliates, shall manage or have any direct or
indirect ownership or other interest in, or consult with or otherwise provide any financing or
services to, any facility or enterprise (other than the Facility andt the Enterprise) where
Commercial Activities are conducted or which otherwise competes with the Faeility or the
Enterprise within Marin County and Sonoma County, California (the “Resiricted Area™) without
the prior wrilien consent of the Tribe. The Tribe agrees that, during the term of this Agrecinent,
Manager shall have the exclusive right to opefate and manage all Commercial Activities on the
Site and at any other location owned or held in trust for the benefit of the Tribe, or in which the
Tribe or its Affiliate has an interest, within the Restricted Area. In the event that the Tribe
desires to develop, coustruct, operate, own, conduct, support or perinit Commercial Activities
which compete with the Enterprise within the Restricted Area (other than at the Facility) during
the term of this Agreement, the Tribe shall first offer to Manager the right to manage such
facility or entegprise upon the terms and conditions proposed by the Tribe to any third party
manager {or, if the Tribe does not intend to engage a third party manager, upon the terms and
conditions set Torth in this Agrecment), with a prompl response by Manager required, but in no
event later than thirty (30) days after writlen notice from the Tribe. In the event that Manager
declines to accept such offer upon such terms and conditions, the Tribe shall have the vight to
pursue such Conmmercial Activities within the Restricted Area, provided that (i) the Tribe may
not offer to an unrelated third party terins and conditions which are more favorable than those
offered to Manager, and (i) such Commercial Activities shall not commenee operations prior to
the Opening Date of the Facility unless this Agreerment shall have been terminated.

9.21  Cooperation. The Parties hereby agree to cooperate reasonably and fully and
shall try 10 reach agreement or compromise on all matters arising under or relating to this
Agreernent or the subject matfer hercof.. In the event that the Parties hereto are unable to reach
agreement or compromise on any matter that reasonably may be expected to have an adverse
materinl effect oni the Enferprise, that matter shall be submitted to the dispute resojution
provisions of Article 10,
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9.22  Estoppel Certificate. Manager and the Tribe agree to furnish to the other Party,
from time to time upon request, an estoppel certificate in such reasonable form as the recuesting
Party may request stating whether there have been any defaults under this Agreement known to
the Party furnishing the estoppel certificate and such other information relating to the Enterprise
as may be reasonably requested.

923 Periods of Time. Whenever any determination is to be made or action is to be
taken on a date specified in this Agreement, if such date shall fall on a Saturday, Sunday or legal
holiday under the laws of the Tribe or the State, then in such event said date shall be extended to
the next day which is not a Saturday, Sunday or legal holiday.

. 924 Stay, Extension and Usury Laws. To the extent permitted by applicable law, the
Tribe covenants and agrees that it shall not at any (ime insist upon, plead, or in any manner
whaisoever claim or take the benefit or advantage of, any stay, extension or usury law wherever
enacted, now or at any time hereafter in force, that may affect the covenants or the performance
of this Agreement or the Transaction Documents, and the Tribe hereby expressly waives all
benefit or advantage of any such law, and covenants that it shall not, by resort to any such law,
hinder; delay or impede the execution of any power herein granted to Manager, but shall suffer
and permit the execution of every such power as though no such faw has been enacted. The
Tribe represents and warrants that (i) it has-a preexisting personal or business relationship with
Manager which pre-dates the Effective Date of this Agreement and the Transaction Documeits,
(i) the Tribe and the members of its Tribal Council have the business or {inancial experience and
capacity to protect the interests of the Tribe in connection with the transactions contemiplated by
this Agreement and the Transaction Documenls, (iil) in preparing, negotiating, approving,
executing and delivering this Agreement and the Transaction Documents, the Tribe has been
represented by outside legal counsel which has a bona fide attormey-client relationship with the
Tribe, dnd (iv) such outside counsel, actinng as the Tribe’s professional advisors, has the business
or financial expérience and capacity to protect the interests of the Tribe in connection with the
transactions confemplated by this Agreement and the Transaction Documents.

9.25  No Brokers. The Tribe hereby agrees to indemnify and hold the other harmless
from and against any and all claims, loss, liability, damage ot expenses (including reasonable
attorneys’ fees) suffered or incurred by Manager or its Affiliales as a result of a claim brought by
a person or entity engaged or claiming to be engaged by the Tribe or any person or entity which
is affiliated with, or under common contro! with, such person or entity.

926 Government Savings Clanse. Each of Manager and the Tribe agrees to execute,
deliver and, if necessary, vecord any and all additional instruments, certifications, amendiments,
modifications aud other documents as may be required by the United States Department of the
Interior, BIA, the NIGC, the office of the Field Solicitor, or any applicable statute, rule or
regulation in order to effectnate, complete, perfeet, continue or preserve the respective rights,
obiigations, liens and interests of the Parties hereto to the fullest extent permitted by law;
provided, however, that any such additional instrument, certification, amendment, modilication
or other docnment shall not materially change the respective rights, remedies or obligations of
the Tribe or Manager under this Agreemeit or other Transaction Documents,
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9.27  Standard of Reasonableness. Except as otherwise provided herein, all provisions
of this Agreement and all Transaction Documents and actions necessary to implement or enforce
any such agreement or provision shall be governed by a standard of conuvercial reasonableness
and good faith. Obligations of any Pauty to use best efforts will also be qualified by a standard of
commercial reasonablencss and good faith,

9,28  Preservation of Agreement. Except as otherwise provided in Section 9.3, each of
Maeanager and the Tribe represent and warrant that they shall not act in any way whatsoever,
directly or indirectly, to cause this Agreement to be amended, modified, canceled, or terminated.
Each of Manager and the Tribe further warrant and represent that they shall take all actions
necessary lo ensure that this Agreement shall remain in effect at all imes.

9.29  Recordation. At the option of Manager or the Tribe, any sccurity agreement
related to this Agreement or any Transaction Documents may be recorded in any public records.
Where such recordation is desired in any relevant recording office maintained by the Tribe,
and/or in the public records of the BIA, the Tribe will accomplish such recordation upon the
request of Manager. Manager shall promptly reimburse the Tribe for all expenses, including
reasonable attorneys fees, incurred as a result of such request,

930  NoJoint Ventare. The Parties further agree and ackniowledge that it is not their
intent, and that this Agreement shall not be construed, to create a joint ventore between the Tribe
and Manager. Rather, Manager shall be deemed to be an independent contractor of the Tribe and
the Enterprise for all purposes hereunder.

9.31  Regitals. The recitals at the beginning of this Agreement are true and are
incorporated by reference herein. ‘

932  Interpretation. When a reference is made in this Agreement to Articles or
Sections, such reference shall be to an Avticle or Section of this Agreement unless otherwise
indicated.

933 Third Pagty Beneficiary, This Agreement is exclusively for the benefit of the
Parties hereto and their respective Affiliates and, at the discretion of Manager, any Indemnitee
and it may not be enforced by any party other than the Partics to this Agreement, their Affiliates
or, at the diseretion of Manager, an Indemuitee, This Agreement shall not give rise to liability to
any third party other than the authorized successors and assigns of the Parties heveto, their
Affiliates or, at the description of Manager, an Indemmitee,

9.34  Prepasation of Agreement. This Agreement has been carefully prepared and
reviewed by counsel for each Party hereto and shall not be construed more strongly for or agairist
cither Party hereto regardless of who is responsible for its preparation.

9.35 Reasonable Consideration. The Tribe, after consultation with its legal, financial
and other professional advisors, acknowledges, represents, warrants and agrees that, taking into
account the terms and conditions of and circumstances swrounding the transactions
contemplated this Agreement, the payments to be made by the Tribe or its Affiliates to Manager
pursiiant 1o the ferms of this Agreement are reasonable and appropriate, constitute reasonable
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consideration and fair value, and are proportionate to the value provided 1o the Tribe by Manager
under this Agreement.

9.36  Free and Voluntary Act. The Tribe acknowledges, represents, warrants and
agrees that, prior to the execution and delivery of this Agreement, (i) the Tribe has had ample
opportunity to review the legal and financial terms of this Agreement, (i) the members of the
Tribal Council of the Tribe have had ample opportunity to discuss, and have discussed, this
Agreement and any related documents with the Tribe's fegal, financial and other professional
advisors, (ii1) the Tribe and the members of the Tribal Council understand the provisions of this
Agreement, the significance of them and the risks inherent in them, and (iv) the-Tribe caters into
this Agreement, and all documents required to be enered into pursuant to this Agreement, freely,
voluntarily and without duress or compulsion.

9.37  Encumbrances. Notwithstanding any other provision of this Agreement, the
Transaction Documents or any other agreement between or among the Tribe, Manager and their
respective Affiliates, nothing in this Agreement is intended to (i) transfer, or in any other
manner, convey any interest in land or other real property to Manager or its Affiliates, or (ii)
attach an encumbrance, claim, lien, charge, liability, mortgage, leasehold mortgage or easement
to any real property of the Tribe or its Affiliates.

9.38  Stay, Extension and Usury Laws. To the extent permitted by applicable law, the
Tribe, on behalf of itself and the Enterprises, covenants and agrees that it shall not at any time
insist upon, plead, or in any manner whatsoever claim or take the benefit or advantage of, any
stay, extension or usury law wherever enacted, now or at any time hereafter in force, that may
alfect the coverants or the performance of this Agreement, and the Tribe hereby expressly
waives all benefit or advantage of any such law, and covenants that it shall not, by resort to any
such faw, hinder, delay or impede the execution of any power herein granted to Manager, but
shall suffer and permit the execution of every such power as though no such law has been
enacted. The Tribe represents and warrants that (1) the Tribe and its officers, on the one hand,
have personal and business relationships with Manager.and its officers, on the other hand, which
have existed for over [ive years prior to the Effective Date of this Agreement, (ii) the Tribe and
the members, of its Tribal Council have the business or financial cxpefience, capacity and
acumen to protect the interests of the Tribe and its affiliates in connection with the transactions
conternplated by this Agreement and the Transaction Documents, (iil) in preparing, nepotiating,
approving, executing and delivering this Agreement and the Transaction Documents, the Tribe
hayg been represented by the law firm of Maier Peffer Kim & Geary, LLP, which has a bona fide
attorney-client relationship with the Tribe, (iv) Maier Peffer Kim & Geary, LLP, acting as the-
Tribe’s professional advisors, has the busipess or financial experience, capacity and acumen to
protect the interests of the Tribe in connection with the ransactions contemplated by this
Agreement and the Transaction Documents, (v) Maier Peffer Kim & Geary, LLP are not
controlled, employed or compensated by, and do not intend to be controlled, employed or
compensated by Manager or its affiliates, and (vi) this Agreement and the Transaction
Documents have been provided to, and reviewed and commented upon by, the National Indian
Gaming Commission prior to the Effective Date of this Agreement. The Tribe, on bebalf of
itsedf and the Enterprises, agrees not to take any position in any dispute or forem which is
inconsistent with the representations and warranties set forth in this Section.
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ARTICLE 10
DISPUTE RESOLUTION

10.1  Disputes with Patrons, Disputes that avise between the Enterprise, the Tribe,
Manager, any Affiliate of Manager, any Manager Employee or any Off-Site Manager Employee,
on the one hand, and any patron of the Facility, on the other hand, shall be resolved in
accordance with the applicable Tribal ordinances.

10.2  Disputes with Enterprise Frmplovees. Dispules that arise between the Enterprise,
the Tribe, Manager, any Alfiliate of Manager, any Manager Enmployee or any Off-Site Manager
Employee, on the one hand, and any Enterprise Employee, on the other haud, shiall be resolved
pursuant to the Enterprise Employee Policies developed and implemented pursuant to Section
3.2, .

10.3  Disputes Between the Tribe and Manager. Disputes (as defined in Article 1) shall
be résolved by the following Dispule resolution process.

{a) The Parties shail first meet and confer in a good faith attempt 10 resolve the
Dispute through negotiations not later than ten (10) calendar days after receipt of written nolice
of the Dispute, unless both Parties agree in writing to an extension of time.

{by  If the Dispute is not resolved to the satisfaction of the Parties within thirty (30)
calendar days after the first meeting in Subsection (a), then the Dispute shall be submitted to
binding aibitration administered by JAMS pursuant to its Comprehensive Arbiteation Rules and
Procedures (see hitp//www jamsadr.convindex.asp) in effect atthe tine of submission, except as
modified by the provisions of this Agreement.

{c) The question of whether ot not all or ahy portion of a Dispute is within the scope
of, and is otherwise able to be arbitrated pursuant to, the arbitration provisions of this Agreement
shall be a nuitter for binding arbitration by the arbitrators, such question shall not be determined
by any coutt and, in determining any such question, all doubts shall be resolved in favor of the
Dispute and all portions thereof being within the scope of, and otherwise able to be arbitrated
pursuant to, the arbitration provisions of this Agreement. The Parties intend that the issue of
whether a Tribal Governmental Action constitutes a breach of contract, a tort or any other
impairment of rights to constitute an issue which is within the scope of, and otherwise able 10 be
arbitvated purstiant to, the arbitration provisions of this Agreement. In the event the arbitration
panel determines that any issue in a Dispute is not within the scope of, and otherwise able (o be
atbitrated pursuant to, the arbitration provisions of this Agreement or otherwise declines
jurisdiction over all or any portion of a Dispute, the 1eimnnng portion of the Dispute may be
resolved in any coust of competent jurisdiction.

()  If the Tribe is a named party to any arbitration or court proceedings, no other
Affiliate of the Tribe shall be considered o be, and the Tribe agrees not to assert that any
Affiliate of the Tribe is, an indispensable party to the Dispute or any arbitration or court
proceedings, and it shall not be necessary for any Affiliate of the Tribe to be a named party to the
Dispute or the arbitration or court proceedings in order for the arbitrators or the court (o accept
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jurisdiction and arbiteate or litigate any Dispute involving or affecting such Affiliate of the Tribe.
The Parties agree that, while any arbitration or cowrt proceedings are pending, the Partics shall
continue to possess the rights and perform their duties and obligations as set forth in this
Agreement and the other Transaction Documents,

(e}  Discovery shall be permitted in accordance with the Federal Rules of Civil
Procedure, subject to supervision as to scope and appropriaieness by the arbitrators,

() Judgment on any arbitration award may be entered in any court having
jurisdiction over the Parties. Awards, judgments, decrees and orders shall be binding upon the
Parties and their respective Affiliates.

(2)  Unless the Parties hereto otherwise agree in writing prior to the submission of
such Dispute to arbitration, arbitration proceedings under this Section shall be held in San
Francisco, California,

(h)  Either Party may, at any time prior to the selection of an arbitrator or arbitrators,
require that the arbitrator or avbitrators selected be an allorney or attorneys licensed to practice
law in the United States and that the attorneys have experience in Indian faw and/or commercial
issues. : '

(L Unless the Parties hereto otherwise agree in writing, any Dispute 1o be arbitrated
shall be submitted to & panel of three arbitrators. One arbitrator shall be selected by the Tribe,
one arbitrator shall be selected by Manager aind the thied arbitrator shall be selected by mutual
agreement of the two arbitrators selected by the Parties hereto.

() The arbitration award shall be in writing signed by each of the arbitrators, and shall
state thic basis for the award. The arbiwation award shall be set forth in reasonable detail as to its
findings of fact and law, and basis of determination of award form and amount. The arbitration
findings aid award shall be considered to be confidential information Which shall not be disclosed
except as permitted by this Agreement or agreement of the Parties.

(ky  Inconnection with any arbitration award, the arbitrators shall be empowered to
awdrd such damages and other reinedies as they deéin appropriate, inclading, without Hmitation,
interim injunctive relief, permanent injunctive relief, declaratory relief, specific performance or
monetary damages. The arbitrators may, in the award, allocate all or part of the costs of the
atbitration, including the fees of the arbitrators and the treasonable attorneys® fees of the prevailing
party. Notwithstanding the foregoing, the arbitrators shall not have the power or authority to
award exemplary or punitive damages or 10 award disgorgement, forfeiture or restitution of any
prior payment received under this Agreement or any Transaction Documents. Also, the arbitrators
shall not have the power to compel, overlum, negate or modify any Tribal Governmental Action or
award injunctive relief or specific performance with respect 1o any Tribal Governmental Actios;
provided, however, such réstriction shall not prevent an arbitrator from determining that the taking
ol any Tribal Governmental Action, or the failure to take any Tribal Governmental Action,

_constitutes a breach of this Agreement or any Transaction Document by the Tribe orits Affiliate or
the impairment of rights of the Maaager under this Agreement or any Traasaction Document,
which therefore results in liability on the patt of the Tribe for damages or other remedies in favor
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of Manager or its Affiliates; and provided, further, that such restriction shall not prevent Manager
from enforcing its rights with respect to this Agreement and the other Traosaction Documents, or
the liens and security inlerests granted thereunder, including, without limitation, realizing on
collateral encumbered thereby. -

(H Arbitration awards mate purspant o this Section 10.3 shall be enforceable under
Title 9 of the United States Code and any applicable tribal, federal or stite law governing the
enforcement of arbitration awards.

(m) Inaddition to any basis for appeal of an arbitration award stated in Title 9 of the
United States Code or any applicable tribal, federal or state law governing the enforcement of
arbitration awards, either Parly hercto may appeal an arbitration award on the basis that the
arbitrator or arbitrators incorrectly decided a quéstion of law in making the award, or the award
was made in an arbitrary or capricious manner or in manifest disregard of the factual cvidence.

(ny  EitherParty hercto, without having to comply with the provisions of Subsections
10.3 ¢a) or (b} or exhaust any tribal remedies first, shall have the right to seek and obiain a
temporary restraining order, permanent injunction or other order from the arbitration panel ora
court having jurisdiction over the Parties requiting that the circumstances specified in the order
be maintained pending completion of the arbitration or court proceeding, to the extent permitted
by applicable law.

(o)  The Tribe agrees not to institute any action in any Tribal Court relating to any
Dispute without the consent of Manager, The Tribe agrees that any Tribal Court shall enforce
and give full faith and crédit to any award, judgment, order or decree of any arbitration panel or
cowt in connection with any Dispute.

(p)  Each of the Parties hereby waive the right to any jury trial in any action
proceeding or claim relating to any Dispute.

ARTICLE 11

INTELLECTUAL PROPERTY MATTERS

11.1  Manager Marks. Notwithstanding any other provision of this Agreement or any
Transaction Document, the Parties acknowledge and agree that neither this Agreement, the other
"Pransaction Documents, nor any communications preceding the date of this Agreement between
the Manager or its Affiliates or representatives, on the other hand,-and the Tribe or its
representatives, on the other hand, expressly or implicitly offered to grant, granted or grants the
Tribe, the Enterprise or any other Affiliate of the Tribe any rights whatsoever in any trademarks,
service marks, logotypes, advertising, commercial symbols, trade names, trade dress or domain
names (collectively, “Marks™) now or hereafter owned or licensed by, ordesignating, Manager
or any of its Affiliates (“Manager Marks™), including, without Himitation, any license or right to

~use any of the Manager Marks. Notwithstanding any other provision of this Agreement or any
Transaction Docurnent, and unless otherwise expressly agreed in a separate written agreement
hereafter duly approved, executed and delivered by Managei or its Affiliate and the Tribe, the
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Tribe, the Enterprise and any other Affiliate of the Tribe are expressly prohibited from (i) using
any of the Manager Marks, (ii) participating in progressive or similar games or jackpots which
atilize any Manager Marks, (iii) adopting any Marks which are confusingly similar to the
Manager Marks or which could otherwise be considered to designate Manager or its Affiliates,
or (iv) creating the appearance or otherwise suggesting to patrons of the Facility or the Enterprise
or any other persons or entities that the operation of the Tribe, the Facility, the Enterprise or the
Commerclai Activities are being conducted under, or in association with, any of the Manager
Marks,

1.2 Manager Proprietary Assets. This Agreement does not grant the Tribe or the
Interprise any rights to license or use (i) any foreign or U.S. patents or patent applications now
or hereafter filed, owned or licensed by Manager or its Affiliates, or (ii) any proprietary games,
game themes o other assets now or herealter developed, owned or licensed by Manager or its
Affiliates.

113 Manager Software, The Tribe and the Enterprise acknowledge and agree that
Manager and its Affiliales currently own or [icense certain computer software and related
documentation, and may in the future develop, nwn or license additional compolter software and
related documentation, which could be useful in the operation of the Facility or the Enterprise as
the same may be further developed, upgraded and supplemented from tme to time (collectively,
“Manager Software™).

114 Manager Proprietary Information. The Tribe and the Enterprise acknowledge and
agree that Manager and its Affiliates currently own or license certain proprietary information,
and may in the future develop, own or license additional proprietary information, which could be
useful in the operation of the Enterprise (collectively, “Mdndgcr Proprietary Information™),
including without limitation, the following: (i) certain proprietary information, techniques and
methods of operating certain businesses and training employees in those businesses; dnd (ii)
certain proprietary business plans, projections, strategies, and systems. The Tribe and the
Enterprise further acknowledge and agree that such Manager Propristary Information has been
developed by Manager or its Affiliates and/or acquired over many years thyough the expenditure
of time, money and effort and that Manager or its Affiliates maintain such Manager Proprietary
Information as confidential information and as a trade secret(s). The Tribe and the Enterprise
further acknowledge and agree that proprietary information owned or licensed by Manager or its
Affiliates shail be considered “Manager Proprietary Information” for the purposes of this
Agreement whether or not Manager or its Affiliates label or otherwise designate such
information as coufidential or proprictary information at the time it is provided to the Tribe or
the Enterprise.

11.5  License Matters. The Tribe, the Enterprise or the Business Board may, in their
discretion, request that Manager or its Affiliates license or sublicense certain Manager Software
or Manager InicHectual Property 1o the Tribe or the Enterprise. Manager or its Affiliates may in
their discretion, but shall not be obligated to, license or sublicense any xcquc‘:ted Manager
Software or Manager Proprietary Information to the Tribe or the Enterprise. In the event that
Manager or any of is Affiliates elect to license or sublicense any Manager Software or Manager
Proprietary Information to the Tribe or the Entérprise, the terms of any such license or sublicense

31067072 0



shall be mutually agreed upon by Manager orits Affiliate, on the one hand, and the Business
Board acting on behalf of the Tribe or the Enterprise, on the other hand; provided, however, that
the members of the Business Board who are Manager Representatives shall recuse themselves
from participating in the deliberations of the Business Board relating to such Heense or
sublicense; and provided, further, that, if Manager or its Affiliates request payment of any
royalty fee or other payment for such license or sublicense, the amount of such fee or payment
shall not, in any event, exceed the amount which the Business Board determines is substantially
equivalent to the fees or payments which would be charged by an entity which is not affiliated
with Manager for sinilar software or proprietary information. Unless Manager or its Affiliate,
on the one hand, and the Business Board, on the other hand, expressly agree otherwise in writing,
the license or sublicense by Manager or jts Affiliates to the Tribe or the Enterprise of Manager
Software or Manager Proprictary Information shall be: (i) royalty-free; (if) non-exclusive; (iif)
for use only at the Facility; (iv) for use only by the Tribe or the Enterprise without any right to
sublicense, disclose or distzibute to any third party; (v) be for a term which does not extend
beyond the date of the expiration or lermination of this Agreement for any reason; and (vi) shall
terminate upon the expiration or termination of this Agreement for any reason, after which date
the Tribe and the Enterprise shall prompily discontinue use of such Manager Software and/or
Mamgu Proprictary Inforntation and shall return to Manager all copies thelcof or documents,
summaries or noles relating thereto.

11.6  Ownership Matters. The Tribe and the Enterprise acknowledge and agree that
Manager or its Affiliates shall have the ownership and proprietary interest in any software or
proprietary information which Manager, its Affiliates ov any Manager Einployees or Off-Site
Manager Employees develop or cause 1o be developed during the term of this Agreement,
including, without limitation, software pud propifetary information which is intended to be used
at the Facility or by the Enterprise, and that such software and proprietary information shall be
considered to be “Manager Soflware” or “Manager Proprietary Information™ for the purposes of
this Ag,lwmmt Notwithstanding the foregoing, in the event any software or proprietary
information is develope for use solely at the Facility or by the Enterprise, the Tribe shall be a
co-owner of such software or proprietary information and either Party may use such software or
proprietary information in any manner without requiring any notice, paymeit or gccounting to
the other Party, The Tribe and the Enterprise further agree as follows: (i) Manager, Manager's
Affiliates or their respective ficensors, as the case may be, are the sole ownets of Manager
Software or Manager Proprietary (collectively, “Manager Intellectual Property™); (ii) the Tribe
and the Eriterprise shall not challenge or attack the validity of Managet’s or its Affiliates’ rights
in Manager Inteilectual Property: (i) the Tribe-and the Enterprise shall not assert that they have
any ownership or other interest in any Manager Intellectual Property, except as a licensee or
sublicencee thereof; (iv) the Tribe and the Enterprise shall take such actions and execute, deliver
and file such agreements, acknowledgements and other documents as Manager may request in
order to confirm and reaffivm Manager’s, Manager’'s Affiliate’s or their respective licensors’ sole
ownership or other rights in any Manager Intellectual Property, as the case may be; and (v) the
Tribe and the Enterprise shall take reasonable actions to avoid causing or permitting anything
within their control which may damage, Ln(hng;ea or reduce the valve of any Manager
Intellectual Propeity. -

5106702 71



1.7 Patron Datebase. During the term of this Agreement, Manager shall develop and
maintain a patron database which contains information regarding patrons who originated any
patiron card or rewards program at the Facility or the Enterprise or who were inserted into the
database as & result of the patron’s activilies at the Facilily or the Enterprise (the “Patron
Database™). During the term of this Agreement, Manager may merge the Patron Database with
other databases owned or managed by Manager or its Affiliates and may otherwise use the
Patron Database in any manner withou! requiring any notice, payment or accounting (o the Tribe
or the Enterprise; provided, however, that, in the event Manager merges the Patron Database
with other databases, Manager shall always maintain @ separate copy of the Patron Database or
shall otherwise be able to segregate the data in the Patron Database from the data in the other
databases, Upon expiration or termination of this Agreement for any reason, Manager shall
provide the Tribe and the Eaterprisc with a copy of the data in the Patvon Database which is
current through such date of expiration or termination in machine readable form and/or written
form, at the election of the Tribe. Afller the date of expiration or termination of this Agreciment
for any reason, Manager may use the data in the Patron Database in any manner, and the Tribe
and the Enterprise may use the data’in the copy of such Patron Database provided by Manager to
the Tribe and the Enterprise in any manner, without requiring any notice, payment or accounting
to the other Party. -

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the
date first written above. _

“Tribe” “Manager”

FEDERATED INDIANS OF SC SONOMA MANAGEMENT, LLC,
GRATON RANCHERIA, a California limited liability company

a federally recognized

Indian tribe

By By, _AtrTa _ o’ ™
Greg Sarris, Tribal Chair Seolt M Niclson, Secretary

ATTEST:

Jeannette Anglin, Tribal Secretary

[SIGNATURE PAGE FOR GAMING MANAGEMENT AGREEMENT]
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IN WITNESS WHEREOT, the Parties hereto have executed this Agreement as of the
date first written above.

“Tribe” “Manager”
FEDERATED INDIANS OF © SC SONOMA MANAGEMENT , LLC,
GRATON RANCHERIA, a California limited liability company

a federally recognized
Indian tribe

oy AY . ‘
By: él; . %ﬂ VL By:
Greg Sarris, Tribal Chair Sc¢ott M Nielson, Secretary

ATTEST:

(il

J eﬂfﬁxette Anglin, Tribal Secfetary

[SIGNATURE PAGE FOR GAMING MANAGEMENT AGREEMENT]
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The Amended and Restated Management Agreement dated September 8, 2010, between
the Federated Indians of Graton Rancheria and SC Sonoma Management, LLC is
approved by the National Indian Gaming Commission.

By: /W Date: /0-0/-/C

Tracie Stevens, Chairwoman
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Tract Ons

Farms 102, 103, 104, 105, 108, 124,
125, 126 and 127, as shown wporn the
Map of Plan of Subdivision of Santa
Rosu Farmzs No. 2, filled Maorch 7, 1918
in the Office of the County Recordor of
Sonoma Cotinly I Book 21 of Mups,
Page 14, Sonoma County Redorda,
Certificate of Comnpliance recordnd
January 28, 1998 as Document No.'s
1098 0008584 through 1008 000B5DS,
Sonoma Uonnty Records. Belng

tand fquisitions; Federald Indlans - Adsessors Parcel No, 045-073-D01,
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of Grdion Rancherla, Califc
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SURMARY: The-Assistant Secretali--
Ingen Affelrs made a final agencl
dgErmination to acquire approxifately
23 acres of land into trust for the
Flerated Indians of Graton Rang
FCalifornin on April 48, 2008, Th
btice s published In the exsrcise 4
thority delegated by the Secrataryief

fia

Track Two
Parcel Gne

Farms 130 and 131 as shown upon the
Map of Plan of Subdivision of Santa
Rosa Farms No. 2 filed March 7, 1910
in the Office of the County Recorder of
Sonoma County in Book 21 of Maps,
Page 14, Sonoma County Records,
Certificate of Compliance recorded
Yanvary 28, 1988 as Docwmont Ne.'s
1898 0008507 and 1998 0008508,
Sonomas County Records. Being a
postion of Assessor's Parcel No. 045~
074005,
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Parcel Two ¥

Farm 129 of Santa Rosa Farms No. 2,
agcording to Map thereof filed in the
Office of the County Recorder of said
County on March 7, 1910 in Book 21
M?}ps_, Page 14, Sonoma County Records.

Being Assessor's Pargel No, 045074
010,

Pariref Three

Farm MNo. 128 ds sama is shown upoen
that certain Map Entitled “Plen of
Subdivision of Santa Rosa Farms No, 2,
Sonoma Co., Gal., Ete.”, filed Mazch ¥;
1918 in Book 21 of Maps at Page 14.

Saving and Excepting Therefrom, the
Following:

Commancing at the Southeastorly
corner of said Farm Ne, 128; thence
Northorly along the Eastern line
therpon, 156 feet and 7 inches to a
point, for the actual point of
eomnmencement of the tract to be havein
described; thence from said point of
commencement, South, 89° West, 280
{oet and 6 inches to 4 point; thencs
Nottherly, parallel with the Eastern Hoe
 of said Form Nd. 128, » distanse of 155
foot and 10 inchies to a point; thence
North 89° East, 289 feet and 8 inchas to
the Fastern line of said Faon No. 128;
thence Southerly alang said Baatern
Yine, 165 fect and 10 fachos to the point
of commenéament,

Alse Boving mrd Excepting
Therafrom, fhe fellowing:

Beginning ut 7 point on the center link
of Labath Avenne, which point 1s the
Southeast corner of Lot 128 as shown
ugon the Map entitled “Plan Of
Subdivision of Sante Reda Farms No. 2,
Soboma C6;, Cal., Bre, Giled March 7,
1610 in Book 21 of Maps, Page 14,
Sonoma Gounty Records; thence North
1% Wast siong the Basterly line of Lat
128,.a distance of 185 feat, 7 inches to
a poing; thende South 89 Wast, 286.5
feet; thence North 1° West, 77 fent, 10
inchies; thence South 89° West, 283,66
feet to the Westerly lua of smid Lot 128;
thence along said line, South 1° Bast,
234.5 foet to the Southwest cotner of
said Lot 128; thenee along fhe Sowtherly
Yne of sald Lot, North 89° East, 57318
faet to the polot of beginning.

Buing Assessor’s Paceel No, 045-073

Tract Three

A Portion of Farn No. 128 as sliown
upon the Map entitted “Plan of
Subdivision of Santa Rosa Ferms Ne. 2,
Sonoma County, California”, filod in the
Offica of the County Recorderof
Sonoma County, California, on March 7,
1910 in Book 21 of Maps, page 34, more
particularly desciibed as follows:

Commeneing gt the Southeasterly
cofoer of spid Farm No. 128; thence %

Northerly slong the Easterly line
thored!, 165 feot, ¥ Inches to p point for
the true polut of beginning of the tract
Lo e hersin described; thonee South 89°
Woest 284 feet, & inchos to a point;
thenee Northerly parallel with the
Eusterly line of said Farm No. 128, 2
distancs 0f 155 fest, 10 inches to a
point; thence North 8g° Bast, 289 fpet,
& inchesto the Easterly line of said .
Tarm No, 128; thence Southarly along:
snid Fasterly line, 153 faet, 10 Inches to
the point of heginning.

Being Assossor’s Parcel No. 045673
4n3. “ . .

Tract Four

Beginninf at a point on the ventar line

of Labath Avonue which point is the

. Sputheast cornor Lot 1208 as shown wpon
Jthe Map entitled Plan of Subdiviston of
Santa Rosa Farms No. 2, Sonoma
County, Californis, efc., filed March 7,
1510 in Book 21 of Maps, page 14,
Sonome Covunty Records; thence North
1° West aiong the Easterly line of Lot
128, o distance of 155 fnet 7 inches 1o
a point; thenceo Soulh 89° West, 280.5
Toet; thence Morth 1° Wast, 77 feet 10
inchies; thence B9 Wast, 283.66 feet to
the Westerly Yins of said Lat 128; thence
along seid ling South 1* East, 253.5 feet
o the Soulhnwest corner of said Lot 128;
thance along the Southerly Hnb of said
Lat, North Bo© Fast, 573,15 feet 1o the
point of beginning. &
a Being Assessar's Parcel No, 048-073~
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Tract ¥Five .

A tract of land, being a portion of the
Rincho Llane de Santa Rosa, and
commenting en the boundary line of
sald Runcho on the line between Sgetion
21 and 22, in Township 6 MNoxth, Kenge
§ West, Mount Disblo Base & Meridian,
at a point in the center of the County
Road known 'as the Santa Rosa and
Stony Peint Road, from which point the
past for the reiling of the bridge, scross
the Laguna and standing on the-
Southeast corner of the same, is Narth
31° West, 13 links distant; thencs from
said point of heginning, North 882 40
East, 11.92 chains, South 8% 08" East,
2,61 chisins, South 53° Bast, 1.86 chains,
South 54° Bast, 1.23 cheins, South 77°
1%° East, 2,62 chains, South 88° 057 Bast,
3,94 chains, North 4° 15' East, 1.43
chains, South 84° Hast, 2,03 chaius,
South 56" Bast, 2.44 chains, North 87°
15" East, $2.52 chains to the Northwest
bauadary line of the Cotat] Rancho;
thence along said line, North 29° 15
Enst, 39.44 chains; thence leaving sald
line, Wast 67,92 chains lo the center of
the aforesaid Road and Section Hne;
thence South, 32.18 chains to the point
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gf bepinning. Magnetic Variation 17°
Last. '

¥xcopting therafrom those portions of
tand described in the Deeds from
Manuel T. Pimentel, et al, to the
Sonama County Flood Contrel and
Water Conservation Districl, recorded
August 16, 1961 in Book 1840 of Ofticial
Records, page 200, Serlal No, G-60050,
Sonoms County Récords, and recorded
September 24, 1963 in Book 1089 of
Official Records, page 576, Serdal No,
H~56600, Sonoma County Records.

Also excepting therefrom that portion
of land desortbed in the Deed from Mary
. Plmentol, ef of, to the Soneme Sounty
Flood Control and Water Conservation
District, recorded February 11, 1968 in
Buogk 2187 of Officisl Records, poge 957,
Sexial No, J-63549, Sonoma County -
Rocards.

Also pxcepting therelrom thet potion
of land described in the Deed 1o the City
of Rohnert Park, recordasd January 11,
1883, as Documont No. 80002750 of
Otficial Regords of Sonoma County.

Alstr excapting therefrom that portion
of land describad in the Deed to the
County of Sonoma, redorded May 17,
1896 s Document No. 1386 0044116 of
Officinl Records of Sonoma County,

Ax gasement for caltle and
agricultural equipmant prossing, #s
deseribed in the Deed fegm the Sonoma
County Flood Control and Water
Congervation District to Miniuvel 1.

. Pimomel and Mary &, Pimentel,
rocorded August 15, 1961 in Book 1840

of Official Records, pagye 284, Serial No.
G-£0051, Sonoma County Records,

A easement for cattle and
agrioultural equipment crossing, a5
described in the Deed from the Sonoma
County Flood Control and Water
Conservation District'to Manuet L.
Pimentel and Mary C. Pimentel,
rocorded Auguet 15, 1961 in Book 1840
of Qificidl Racords. page 208, Serial No.
660052, Sonoms Cotnty Records.

. Being Assessor's Parcel Nos, 046—
024020 & 021,046-021-035 & 040,
Fraot Six

Al thet certain real proporty situated

in the ity of Rohmert Park, County of
Semoma, State of Gelifornia, described

-#s follows: Lot 8, a5 shiown on the map

of “Rolmert Business Park '
Subdivision™, Rled August 12, 1985 in
tha office of the Counly Kecorder in
Book 375 of Maps, et pages 16 and 11,
Sonoma County Records. .

_Being Assessor's Pargel No. 143-040-
{168. .
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