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VALLEY CENTER, CALIFORNI A; JUNE 21, 2011; 9:01 A M

CHAl RMAN MAZZETTI: Do you hear ne out there?

Oh, there we go. Al right. W'Il get
started here.

First of all, 1'd like to welcone all of you
to our hone in the valley. Thank you Gam ng
Commi ssi oner Norm DesRosiers for being here with us
t oday.

W'd like to open up with a prayer. That's
our custom Councilman Stallings, would you -- |"'I1 put
you on the spot there, sir.

COUNCI LMAN STALLINGS: W ask for guidance from
our creator, Lord Jesus. Please provide guidance to al
of us here today who neke and -- cone together and nmake
concrete and sound input into the National Gam ng
Commi ssion's regulatory role for our tribes. Please,
Lord, guide us in our discussions and have each of us be
better brothers, sisters, parents, friends. Wl cone
everyone from-- especially people fromout of town who
have conme to provide us their input into this process.
W ask these things in your nane, our lord Jesus. Anmen.

CHAl RVAN MAZZETTI: Thank you.

To open, | was thinking about the

Conmmi ssion, their goals, objectives, what they're
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required to do, and it really canme back that it's up to
each tribal leader to stand up for what's right in terns
of these laws. They enforce them but it's up to us to
make sure we stand up for what is right in terns our
sovereignty. It's an ongoing issue. So we can't | ook
to these folks to take up that cause. That's up to us.
Sol'dlike to thank all of you here. And |
t hi nk we should go around the table and introduce
ourselves, if we my.
|'"'m Bo Mazzetti, Chairman from R ncon.

CHAIl RMOVAN STEVENS: Good norning. M nane is
Tracie Stevens. |'mthe chairwoman of the National
I ndi an Gam ng Commi ssion and a nenber of the Tulalip
Tri bes of Washi ngton.

ATTORNEY ROBERTS: Good norning. M nane is
Larry Roberts. |'mthe general counsel for the National
| ndi an Gam ng Conm ssion and nmenber of the Oneida Nation
of W sconsin.

COW SSI ONER RODRI GUEZ: Good norning. M nane
I's Sherry Rodriguez of La Jolla Gam ng Comm ssi on.

COWM SSI ONER DESROSI ERS: Nor m DesRosi er s,
Conmi ssi oner for the San Manuel Band of Serrano M ssion
| ndi ans.

COUNCI L MEMBER STALLI NGS: Steve Stallings,

Tribal Council at Rincon and serving on the managenent
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comrittee on the Harrah's property here.

M5. MAJAL: Ushla Mjal.

MR, SHCULTZE: Jerry Shultze, Mrongo Gam ng
Conmi ssi on.

MR. HI NES: Steve Hines, Morongo.

MR. HOFSTETTER: Andrew Hof stetter, Chairnan,
Santa Ysabel Gam ng Comm ssion.

MR. RAMOS: W Ilie Ranpos, Pechanga Gam ng
Conmi ssi on.

MR, MALDI NADO  Jason Mal di nado, Pechanga Gani ng
Conmi ssi on.

M5. COSTA: Jan Costa, travel adm nistrator
wi t h Chi cken Ranch Rancheri a.

COMM SSI ONER BURRI'S:  Tracy Burris, Viejas
gam ng conm ssi oner.

MR. ANDREWS: Good norning, Jason Andrews, Big
Sandy Band of Western Mno | ndians Tribal Gam ng
Conmi ssi on.

MR. DELGADO  Chad Del gado for the Bishop
Tri bal Council.

CHAl RWOVAN STEVENS: Thank you, Chair Mazzetti.

Thank you everyone who is attendi ng here today,
especially the tribal |eaders. | understand your
schedul es are very busy with your governing role in your

community. | appreciate Chairman Mazzetti taking sone
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time this norning to open up our neeting in a good way.
| do want to recognize the staff that we
have here fromthe National |Indian Gam ng Conm ssi on.
Many of you know our regional director, Eric Schal ansky,
who is right back here, his adm nistrative assistant Kim
Angeles. | think she is out in the foyer. Field
| nvestigator Manni e Sanchez. Many of you have worked
with himas well as Frank Hernandez and Field Auditor
Paul Bycroft. Those are all the folks from Nl GC al ong
with Larry Roberts and Melissa Schlichting over here
runni ng the conputer.

What |'d like to do first is rem nd
everybody that this is the tribal consultation and
tribal consultation is between the federal governnent
and tribal representatives, tribal governnments and their
representatives, whoever that m ght be, as each tribe
designates. And we just want to be rem ndi ng fol ks of
t hat because we've had fol ks that are not representing

tribes attending the neetings. So we wanted to nmake

t hat cl ear

Al so, we've changed up our agenda. |If
anyone has attended any of these previously -- this is
our eighth one, I think. | think it's our eighth one,

eighth or ninth consultation. And we're going by roots

in these as we review these regul ations. W've divided
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themup in the federal register a few nonths ago.

So what we had been doing is just talking
about all the regulations and then letting tribes talk
t hrough the rest of the day and having a conversation on
any particular part. As we nove forward, we're into a
nunber of regulations, including very |arge regul ations,
| i ke the m nimum control standards and techni cal
standards. So we've broken the agenda up, as you'll see
I n your handouts, to try to do a bit at a tinme during
the two days that we're here. And rather than trying to
drink froma fire hose, we're just going to take sips
and tal k about each of the groups one at a tine.

Also, in this agenda you'll see areas where
there are tines that say "open tribal statenents.”
al so appreciate that tribal |eaders have -- and everyone
here has a very busy schedule. Many tribes cone to
these consultations with a prepared statenent, have
al ready taken a position or would |ike to convey their
position to us and do so through witten statenents and
woul d prefer to just cone in, nmake their statenents and,
you know, get on with their schedule. So that's what
that represents on the schedul e.

| think, other than that, | do want to
rem nd everybody this is being transcribed, and so

everyone needs to speak into the mcrophone. And I'I|
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have a staff person nmake sure we have a renote

m crophone -- Eric has one back there -- so that
everyone can speak directly into the m crophone. W
have our transcriptionist back here who is recordi ng and
transcribing this conversation so that others who are
unable to attend this neeting know what happened and can
read for thenselves to informthem and also in an
effort to be transparent and open in this process.

O her than that, we have desi gnated break
times. W have coffee and refreshnments back there for
anyone who needs sone coffee or refreshnents.

QO her than that, 1'd |like to open the floor
right now for any individuals or |eaders who have
prepared statenments or would just |like to have an
opportunity to nmake an openi ng statenent.

CHAI RMAN MAZZETTI: In reference to definitions,
can we work on net revenue, that definition, that
different section? Section one -- okay.

CHAIl RMOVAN STEVENS: That one is part of Goup 4
under "Definitions.” And I think we just opened up
group four recently before this neeting, actually. So
we'l | be tal king about that as well today.

CHAl RVAN MAZZETTI: Whoever speaks up first gets
a | obster dinner.

CHAl RMOVAN STEVENS: Larry, you want to -- what
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we'll do next, then, is we will go through a portion of
t he PowerPoint. And hopefully everybody can see this.

I f not, in your handout, you have the PowerPoint that's
on the wall. And we'll go through portions of Goup 1,
the regulations that are included in Goup 1, and then
we' ||l open the floor for discussion.

You also -- in Goup 1, in your handouts, we
do have a discussion graph that was posted sone tine ago
for 514 fees, and 559 facility licensing will be covered
in this section of the PowerPoint.

So barring any other opening statenents,

"Il go ahead and turn the m crophone over to Larry
Roberts who will go through sections of Goup 1 and

t hose regul ations so that we can have nore di scussion on
each of these areas.

ATTORNEY ROBERTS: (Good norni ng, everyone. As
the chai rwoman started off by saying, this consultation
is a tribal consultation between tribal governnent and
tribal governnents, and so, obviously, participation is
limted to tribal |eaders, tribal organizations and
their delegates. So if you are not here on behalf of a
tribe or a tribal organization, we ask that, you know,
you take sone tine and | eave the consultation because
this is a governnent-to-governnent consultation. These

meetings are not open to the public. The public is able
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to participate in this regulatory review process through
comrents to the Conmi ssion, witten comments. And we
are having an open and transparent process as part of
this regulatory review But we're here for a governnent
consultation. W ask that you respect the underlying
notion of that consultation, which is governnent to
gover nment .

Tribal consultation is -- is based in
part -- what we're doing today is based in part on
Executive Order 13175, and for those of you who have
attended these consultations before, you know that that
executive order provides that when an agency is | ooking
to determne federal standards that we consult with
tribal officials early on on the need of triba
standards and alternatives that would limt tribal
standards or otherw se preserve the sovereign authority
of tribes. And so this is a neeting in our consultation
process with tribal governnents on how the Comm ssion is
going to review these regul ati ons and nake changes
appropriately.

As the chai rwoman expl ai ned, there are five
regul atory groups. The conmm ssion has organi zed these
groups based on a nunber of factors. The groups do not
I ndicate priority, but they were devel oped after

considering factors, such as the subject matter. So
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you' Il see, for exanple, we have in Goup 2 the
enforcenent and appeal s process. W have nade sone
technical standards in another group for class two.

And so we devel oped these regul atory groups
not based on priority but based on coments received
fromthe notice of inquiry. The Conm ssion issued a
notice of inquiry basically asking tribes and the public
what regul ations the Conm ssion should |ook at and in
what order and what priority, what needs to be changed,
what doesn't need to be changed. It was a process
question, the notice of inquiry. W've now noved on to
a second stage where we're actually | ooking at the
substantive regul ati ons and | ooki ng at changes to those.

And so we al so established these groups
based on the estimated tinme to conplete those and
priority. Not the priority. Estimated tinme to conplete
and the resources that woul d be required.

So there are three phases to the regul atory
review process, and this is sonewhat different than
perhaps a regul atory process that a federal agency woul d
do in the normal process just with the public. W are
taking an extra step with the tribes as part of the
consul tation process where we are putting out there
prelimnary -- a prelimnary drafting phase. And as the

chai rwoman expl ai ned, we have put out a prelimnary
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draft of fees and a prelimnary draft of the facility

| icense regulations. And this is sonewhat simlar to
what the Conmttee has done in the past. Rather than
introducing a bill right away, the Commttee in the past
has issued di scussion drafts for feedback fromtribes
and the public before we nove forward.

So during this prelimnary drafting phase,
the Comm ssion will be issuing various drafts, various
items for discussion.

After we've received comment fromtribes on
t hose di scussion drafts, we will then nove forward with
a proposed ruling. That is the normal process where we
I ssue notice of proposed rule making and put forth the
changes and explain why we're suggesting vari ous
changes. |f the Conm ssion then decides after the
proposed rule to go forward with a final rule, we wll
t hen provide that process.

The proposed rule generally would provide a
60-day comment period fromtribes and the public on the
proposed rule, and the final rule would provide a 45-day
time frame for witten coments.

So as the PowerPoint notes, the prelimnary
di scussion drafts are initial working drafts. As the
chai rwoman not ed, these consultations are being

transcri bed so that those that have not been able to
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attend this particular consultation will know what was
di scussed. And the witten comments and transcript wll
all be posted on our website.

The Commission's conmtnent is that tribal

comrents and comments fromthe public that are received

will be reviewed and consi dered, that any proposed or
final rule will include a sunmary of the coments and
that the commssionis -- is conmtted to a clear and

transparent process as part of this regulatory review.
As the chai rwoman noted, we have a | ot on
our agenda over the next couple of days. Goup 1, we're
going to talk about fees. This is the fees that NIGC
collects fromtribal gam ng operations. W're going to
tal k about the review and approval of existing
ordi nances, ordi nances that were existing in 1993 that
are not yet submtted to the Conm ssion for review
W' re going to tal k about the process for addressing
m nimuminternal control standards for class three
gaming. And we're going to talk about facility |icense
notifications, renewal s and subm ssions. And then,
finally, whether the Conm ssion should adopt a
regul ation that provides for the Conmm ssion to buy from
tribal entities.
In Goup 2, as | nentioned a few m nutes

ago, we're going to talk about the Conm ssion's
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enforcenment regul ati ons and then the appeal s process.
And then we'll be ready for coment fromtribes on how
t he appeal s process has worked, how it can be nore
effective, howit can be streamined, howit can be --
provi de nore detail to tribes as they go through that
pr ocess.

W'l talk about, later this afternoon,

G oup 4, background investigations for primary
managenent officials and key enpl oyees, the pil ot
program Nl GC has been offering for sone tinmne. W'Ill be
tal ki ng about gam ng |licenses for key enpl oyees of
primary managenent officials. W'IlIl be tal king about
part 571, the nonitoring and investigations regul ations,
collateral agreenents, the Conm ssion's review of

coll ateral agreenments and the background investigations
process for persons or entities with a financi al

i nterest in or managenent responsibility for a
managenment contract, and then as Chai rnman Mazzetti
mentioned, we'll be tal king al so about the definitions
secti on.

So Goup 1, what we're going to focus on
this nmorning includes fees, the review and approval of
exi sting ordi nances or resolutions, mninmminternal
control standards for class three gamng facility

| i censes and the buying in regul ation.
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Al of you should have in your packets a
prelimnary draft of part 514 involving fees. And the
prelimnary draft, for our discussion purposes, proposes
having the fee cal cul ati on be nmade on a gam ng operation
fiscal year rather than a cal endar year, that it
provi des for the fee rate to be published March 1st
rat her than February 1st to allow tine for a nore
accurate prelimnary rate to be issued by the
Conmi ssion, and it renoves the term"anortization" from
Section 514B to reflect existing practices.

The prelimnary discussion draft al so noves
to a quarterly paynent systemand it clarifies that
gam ng operations will use -- utilize the calculation
set forth in 514B to determ ne assessabl e gross
revenues. And then, finally, it proposes a notification
period if a gam ng operation changes its fiscal year.

One of the things that we've -- has been a
focus of our consultations is a new section relating to
the |l ate paynent systemprior to a notice of violation.
And so, as you'll see in the discussion draft, it
basi cally provides for appeal options if there is a late
paynent. It provides for a -- it defines a | ate paynent
as a paynent that's nade within 91 days of the end of
the fiscal year versus a failure to pay an annual fee,

which is what we're operating under presently with the
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regs. And that -- the way the discussion draft
fornmulates it is that a failure to pay an annual fee is
essentially defined as a paynent that is nade after 91
days of the fiscal year. So there is this 90-day period
within the regul ations of which a |ate paynent coul d be
made and it will not result in an NOB. So |ate paynent
results in an actual fee, whereas the failure to pay an
annual fee after that 91st day, that would -- could
result in an NOV or a possible closure.

W al so have in part 514 a new section
di scussing the fingerprint processing fees. It
clarifies NNGC s collection of those fees and it
provides for NIGC to publish the fee anmount biannually
to make adjustnents of the costs incurred as far as
processing those fingerprint applications to the FBI.

Finally, you'll see in the discussion draft
t he question of whether we should change the term
"adm ssion fee" to "entry fee" and whether tournanent
fees should be included as exanpl es of an adm ssion or
entry fee.

The comm ssion is also | ooking for conment
fromtribes on whether the definition of "gross gam ng
revenue" should be changed to a definition consistent
wth GAAP. This discussion draft does not make that

change. Also, the Conm ssion is |ooking at whether it
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shoul d define "wager" and "payout"” as set forth in | GRA
The witten coment period on the di scussion

draft closed on May 31st. W are still interested in

tribal comments at this consultation on the witten

di scussion draft. And as | mentioned earlier, if the

Commi ssi on decides to go forward with a proposed rul e,

tribes and the public will have an opportunity to submt
coments on the proposed rule as well. So if you
haven't submtted witten comments, not to worry. If

t he Comm ssion goes forward with a proposed rule, there
wi || be another opportunity to submt comments.

Anyone need coffee at this point? kay.

COWM SSI ONER DESROSI ERS: (I naudi bl e.)
ATTORNEY ROBERTS:. Absol utely.

M. DesRosiers fromthe San Manual Band of
the M ssion Indians commented, wll there be an
opportunity to comrent on the fees discussion that |
just rolled through the Power Point.

And what 1'd like to do, if it's okay wth
tribal |eadership here, is to go through all of Goup 1
i n the PowerPoint and then open it up to parts 514, to
part 559. And that will be nobst of our discussion this
nor ni ng.

Part 523 is review and approval of existing

ordi nances and resolutions. W don't think that there
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are any tribes inpacted by us repealing this section.
This section only applies to tribal ordi nances enacted
bef ore January 22nd, 1993 and that have not yet been
submtted to NI GC for approval. So we're wondering if
this part should be repeal ed, whether it's obsolete.
We'd be interesting in hearing fromany tribes that feel
that this part should not be repeal ed.

Part 559, facility license notifications,
renewal s and subm ssions: As part of the notice of
inquiry in ternms of priorities and | ooking at what
regul ati ons need to be reviewed, we ask whether this
part should be reviewed by the Conm ssion. A nunber of
comrents submtted in response to the NO support a
review of this part. Sonme of the conments express
concern about the process in which this part was
promul gat ed, and sone of the comments suggested or nade
the point that N GC does not have the regul atory
authority over environnental public health and safety
| ssues and that those issues are within the jurisdiction
of tribes and other federal agencies.

As we'll talk nore this norning, the
di scussion draft for part 559 changes the tinme frane for
tribes who are providing notice of a new facility
| i cense and provide changes to tine frame by which N GC

will act on those notices. It changes it froma 120-day
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period to a 60-day period with a potential 60-day
extension, and it basically includes a process whereby
we can expedite our looking at that |icense where the
circunstances permt. And so, for exanple, there are
some i nstances where we've heard fromtribes, "Hey,
we've submtted our facility license. W want to open
wi thin 90 days, and we haven't heard from NI GC, do you
have any concerns with this |icense?"

And so what we've done in those
circunstances is that we've | ooked to be responsive to
that tribal request and to say, "W've received your
facility license. Thank you for submtting it. W
don't have any issues or concerns," or, alternatively,
we mght say, "Well, can you provide additiona
I nformati on about the exact |ocation of the facility,"
that sort of thing.

The di scussion draft provides for the
| i censes that are issued or renewed to be sent to NI GC
within 30 days, and it also provides a different
proposal in the sense that | know that existing
regul ation requires tribes to submt a list of
i nformati on on how the facility, the construction, the
mai nt enance and the operation, all of the -- a |ist of
tribal |laws, regulations, other |aws that provide for

the facility to be operating in a manner that adequately
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protects the environnment, public health and safety.
This draft proposal changes that. And the draft
proposal would require a tribal certification to N GC
that it has at the tribe as a soverei gn has determ ned
that its facility is conducted in a manner that
adequately protects the environnmental public health and
safety.

The di scussion draft also provides for
notice to NIGC within 30 days when a license is
term nated or expired or a facility closes or reopens so
we know what facilities are in operation, and it
provides for additional information to be provided to
Nl GC on its request and makes clear that electronic
subm ssions of this information are acceptabl e.

The witten comment period on this
di scussion draft closed on Friday. Again, as part of
this consultation, we welcone tribal conments on the
di scussion draft. The Comm ssion will reviewthe
witten comments received on the discussion draft as
well as the coments made in these consultations in
deci di ng whether to nove forward with a proposed rule.

Buy Indian regulation: This is sonething
that was highlighted in the notice of inquiry, and
this -- the question is whether the Comm ssion shoul d

| npl enment sone sort of Buy Indian requirenent on the
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Conmi ssion, not on tribes. But when the Comm ssion is
procuring services, products, should they first look to
tribes, tribally-owned entities, Indian entities, to
procure those services and products. It's supported by
| GRA's specific statutory regul ati on which provides for
Nl GC to contract with tribes, states and private
entities in the performance of its services and
responsibilities. And the Comm ssion may distribute a
draft -- discussion draft on this issue dependi ng on
comments that we receive fromtribes, whether tribes
feel this is sonething that the Conmm ssion should take a
cl ose | ook and nove forward on or what have you. So
we're very interested in tribal input on this concept.
Finally, we're going to -- as part of this
di scussion this norning, we would |ike tribal coment on
how NI GC shoul d address the Cass IIl MCS issue. As
nost of you are aware, this has been an issue before the
agency for sonme time. This Goup 1 is focused on
getting tribal coments on how we shoul d address the
| ssue, ideas on how we should address the Cass Il MCS
I ssue. Goup 5 which is comng up quickly, wll
then -- we anticipate the Goup 5 consultations to focus
on, okay, this is what we have heard fromtribes; this
Is what NI GC has cone up with internally; and these are

a slew of options in terns of howto address Cass |11
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M CS and what are the practical inplenentations, steps
that we can take to build on solutions identified during
this consultation today.

So again, this consultation is going to
focus on how do we address the Class Il MCS issue. As
nost everyone, |'msure, is aware, the D.C. circuit held
that the Comm ssion does not have authority to
pronul gate regul ations establishing Class Il MCS. And
this issue, the Comm ssion has heard fromthe tribe --
fromtribes and the public, that it inpacts each tribe,
each region, and each state differently because there
are a whol e host of layers that can inpact howthe CRIT
decision affects a particular tribe. W've heard from
sonme tribes that the Class IIl MCS are incorporated in
the tribal-state conpacts. W've heard fromsone tribes
t hat have adopted the Class Il MCS as part of their
tribal ordinance. W've heard fromsone tribes that
have said NI GC has no authority over Cass IIl MCS and
should stay out. So what we're looking at is a --
potential solutions fromtribal governments on how to
nove forward with this.

So, as | nentioned, sone of the comments
that we've received in response to the notice of inquiry
I's that the Comm ssion should replace part 542 with

gui delines. Sone tribes have commented and the public
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have commented that we shoul d address these through sone
sort of agency-tribal conpacting process. As |
menti oned, sone tribes have commented that a triba
ordi nance i ncorporate 542 and sone tribes have commented
that for those tribes that decide to incorporate 542
Wi thin their ordinance, they should be on a different
fee rate wthin the schedule of fees for those tribes
that NIGC is providing additional services for them
And then sonme have -- have said that NI GC should
mai ntain part 542 right where it is and convene a group
to update the current regulation. And sone have said
CRIT has ruled that 540 -- the Conmm ssion doesn't have
authority to pronul gate 542 and part 542 shoul d be
r epeal ed.

And at this point, we're going to open it up
for tribal coments.

CHAIl RMOVAN STEVENS: Ckay. | know that that was
quite a bit of information, and that's why we want to
pause on G oup 1. Again, going over what's on the
schedul e here and per haps opening the floor to any of
these parts that you have questions, you need
clarification, you want to nake comment on.

514 fees. 523, the repeal of existing
ordi nances prior to '93. 542 was just discussed on how

to approach a MCS -- Cass IIl MCS regulation. Part
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559, facility licensing and the concept of a Buy Indian
practice for the N GC

Yes.

COWM SSI ONER DESROSI ERS: Thank you, Madam Chair.

Last time we nmet, we were asked on the fee
regul ations -- we weren't prepared witten coment
because nost of us needed our chief financial folks to
review that comment. So ours did, and | just have a
coupl e of comrents that they would |like to convey on
t hose, not nuch.

The fiscal issue, fiscal year really doesn't
affect them There was sonme concern that if you're
going to the quarterly paynent but you' re noving up the
publ i shed fee notification to March 1st rather than the
existing, | think, February 1st, that's published, that
that conpresses -- if the fee is due by March 31st, the
end of the quarter, it conpresses their tine by a nonth
i n which they have to calculate that fee. |If you're
noving the fee publication date from February to March,
It conpresses their tine in calculating to get that fee
submtted. Sonme of these don't even nake a | ot of sense
to me, but I'"'msure they will to you and the bean
count ers.

They support the anortization. There was --

on 514B, tournanent fees. The question of tournanent
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fees was such to be added as i ncone seens okay to them
as long as they can deduct the anount of prizes paid
out. They note that this actually could be an
accounting benefit since it costs nore to have these
tournanments. However, they point out that these
t our nanment s have al ways been | ooked at as pronotiona
mar keti ng and not gam ng revenue, and so -- so that
guestion arises because the noney is not house noney in
these tournanents; it's player pool noney, at least in
our case and in a lot of cases. So it's not the tribe's
noney at stake; it's player pool noney that's used for
t hese tournanments. So there is sonme confusion as to
whet her that gets lunped in with revenues.

And that was really the only comrents | had
on the fees. Thank you.

CHAl RMOVAN STEVENS: Thank you, Conmi ssi oner

DesRosi ers.

Do we have ot her questions, concerns about
any of the parts that we've discussed in Goup 1?

Yes, sir? |If you could state your nane and
who you represent.

COW SSI ONER POALESS: Thank you. Good norni ng

Madam chai rman. Good norni ng, Larry.

I'"d like to thank the Ri ncon managenent for

hosting this consultation, opportunity to conment,
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provi de testinony, once again, before the NNGC. | had a
few comments with regards to the process in regards to
the regul atory process.

CHAl RMOVAN STEVENS: Can | interrupt for just one
noment? | notice that it's easier for ne to just pull
t he m crophone out of the stand. There we go. And if
you coul d state your nane.

COWM SSI ONER POALESS:  Yes. M nane is Mark
Pow ess. |'mthe gam ng comm ssi oner of record for the
Bi g Sandy Rancheria Band of Western Indians. And |I'm
here today to provide sone comments and testinony with
regards to what's been proposed.

W would Iike to express our thanks for
bei ng provided the opportunity to offer coments with
regard to the issues that have been identified.

Bi g Sandy Rancheria would also like to
express our thanks to the approach NI GC has undertaken
in relationship to seeking coments and i nput from
tribes on a reqular transparent basis.

We'd |like to thank you for giving the
opportunity to tribes with regards to this process.

The follow ng cooments are based upon our
tribe's experiences and its famliarity with said
| ssues. Hopefully, Big Sandy Rancheria's experiences

Wil assist in the fornulation of revised and/ or
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anendnment to NI GC regul ations, which will encourage and
enhance the regul ations froma day-to-day regul atory
per specti ve.

Wth regards to the fees section, Big Sandy
Rancheria is of the opinion that the revised draft
| anguage relating to the fees is clearly an inprovenent
upon the present regulation. The specificity protects
the tribes in the event an alleged violation is found in
relation to a |late paynent of fees and/or failure to pay
fees. The process outlined in the draft |anguage
I ndi cates that the due process for the tribes has been
considered and that our tribe's previous comments were
taken into consideration.

Thank you for the opportunity with regards

to addressing the fees area. | have other comments as
well. Should I just continue on?
Wth regard to Cass II1l, mninumtournanent

control standards, this particular area is of primary
concern to Big Sandy Rancheria. The Big Sandy Rancheria
recogni zes the internal control standards that are
extrenely inportant to the gam ng industry and, nore
particularly, to our tribe due to its intent to provide
the protection of tribal assets as well as provide for
the integrity of the tribe's gam ng operation.

In addition, Big Sandy Rancheria al so
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recogni zes that there needs to be consistency in the
auditing process of internal control standards in |Indian
gam ng. The experience has shown that many tribes that
offer Cass Il gam ng have used NIGC bulletins as a
clear indication of all guidelines and have used said
bull etins as primary guidelines for the purposes of

regul ati ng | ndi an gam ng.

Bi g Sandy Rancheria believes that tribes
that offer gam ng are just as technically know edgeabl e
and professional as nost commercial non-Indian gam ng
entities and are aware that if they did not devel op and
institute their owm tribal internal control standards
that they would, in effect, be opening thenselves up to
illegal activity.

Bi g Sandy Rancheria | ooks to industry
standards in the gamng area and if it does not possess
t he expertise and technical ability in various gam ng
areas, it retains someone or sonme entity to carry out
what is needed to protect its gam ng operation for the
benefit of its tribal nenbers.

It is ny tribe's belief that it fornms the
due diligence required in relation to follow ng industry
st andards, whether or not a regulation requires it.
Shoul d part 542 Cass Il MCS be elimnated and

replaced with guidelines, it is Big Sandy Rancheria's
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opinion that the tribes will continue to institute
I ndustry standard internal controls in the area of C ass
[l

As for those tribes who have incorporated
542 Cass Il MCSin their ordinance or it is a part of
their conpact, there may be resulting chall enges. But
we believe that nost tribes have appropriate interna
controls in place and that the internal contro
guidelines will be used to supplenent what is in
previ ously adopt ed ordi nances.

In summary, Big Sandy Rancheria woul d
recommend that said internal control standard be issued
as gui delines and they would be provided to the tribes
in a bulletin format and be updated on a regul ar basis
as technol ogy changes. Technol ogy i s changing so
qgui ckly that governnental notice and rul e maki ng process
s not going too slowto keep up with said changes, but
may prove to be nore costly in the long run. Possibly
I nternal control standards could be addressed in
reconmended changes to tribal ordinances.

Wth regards to subm ssion of gam ng
ordi nances or resolutions, Big Sandy Rancheria believes
that this section does not need revision, but perhaps
the bulletins could be issued that address the

recomended changes in an ordinance. |If a tribe chooses
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to update their ordinance, for instance, the issue of
I nternal control standards could be identified.

Again, we'd like to thank you for the
opportunity to provide oral testinony. And at the sane
time, we will be following this up with witten
testinmony for the record. And thank you for the
opportunity to be able to express our opinion today.
Thank you.

CHAl RAOVAN STEVENS:  Thank you.

Do we have others that would |ike to nmake a
statenent or have questions? Any comments on the drafts
t hat we have out today on 514 and 559? Yes?
Conmi ssi oner DesRosi ers.

COW SSI ONER DESROSI ERS: Thank you, Madam Chair.
Nor m DesRosi ers.
Back to the fee. W had sone di scussion

|l ast time we net about the late fee. And | guess it's

not a fine. I'mnot sure what it is. But then there
was sone di scussion, what happens if they go -- a tribe
says, "Ckay. W've paid the fee. | nean, you know,

we're assessed but we're not going to pay the penalty

paynent . What happens then? Has there been any nore
thought on that? Is it now an NOV situation. Is it an
NOV for not paying the fine or is it NOV for not paying

the fee on tine? | mean, renenber that di scussion?
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CHAl RMOVAN STEVENS: | think the way that we have
set it up right nowis up to the 91st day, we're --
we're asking in the draft, should we apply a percentage
or flat sort of penalty fee for being late. W all have
other things in our lives that, you know, if we don't
pay on tinme, there is a penalty. That's the concept.
And that increases us nore tine goes bhy.

And | think the way that we have it
structured here is on the 92nd day, that's when, at the
discretion of the chair, | can issue an NOV for a |l ate
paynment. And that's, | think, the concept, you know.

W' ve heard as we've gone across the country
there are various reasons, extraordi nary circunstances
that can arise that may cause a tribe to be late. And
we' ve heard a surprising nunber of things. And we
certainly don't want to be overly harsh with our
penalty. | know that there was a period of tine before
where if you were, you know, late, it was an inmnedi ate
NOV. And we heard a | ot of feedback fromtribes that
that's not the first step that should be taken and it
wasn't really clear what the steps were. So we're just
| ayi ng out sort of the steps. Wen you re 30, 60, 90
days late, increasing a |late fee.

COW SSI ONER DESROSIERS:  And | think it's a good

concept. | don't argue that. But legally, technically,
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if on the 89th day, they paid the fee, but they say they
don't want to pay the penalty, that's the issue. Wat
does that becone? |If it's not late up until 90 or 91
days or it's payable with a penalty w thout an NOV. You
know what |' m sayi ng?

ATTORNEY ROBERTS: It's a hel pful coment, a
hel pful observation. W have not revised this
prelimnary draft at this point. W're still |ooking at
tribal comments |ike the one nade at Pal m Springs, |
think you' re referring to, when we net there. W're
| ooki ng at how to address that issue noving forward with
t he proposed rule if the Conm ssion decides to go that
route. So we do appreciate the coment and the
observation on what happens if a tribe pays its fees 89
days late but says "We're not paying the late fee." So
it's sonething that we would have to address if the
Conmmi ssi on decides to nove forward with the proposed
rule. And then, obviously, there would be an
opportunity for public comrent on that proposal.

CHAIl RAMOVAN STEVENS: We certainly would want to
address tribes that have a consistent pattern of being
| ate. There is usually sonething underlying that that I
woul d want to get to. But if it's just, you know, a
pattern that, you know, we want to | ook at -- and part

of this is neant to identify patterns and consider a
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tribe's history with |late paynents, if there are reasons
why, and getting to a point of the NOV should consider a
tribe's history. That's sonething we've heard pretty
consistent fromtribes is that one tribe that pays
pretty regularly, you know, they m ght be a day or two
| ate for sonme unheard of circunstances, they didn't want
to receive the sane penalty as a tribe that was
consistently late every tinme and trying to address sort
of the abuses of the system

But | think you do bring a good question up
about what to do with those tribes who sort of wait it
out and then refuse to nake the | ate paynent fee and
what do we do in those instances.

COW SSI ONER DESROSI ERS:  As long as |'ve got the

floor, I'll go down the Goup 1 list here.

523: W have no comment or objection to
elimnating that, as obviously, it's obsolete.

"1l save 542 for last. But the facility
| i cense and notifications, you know, you can go back
through to the history of when that regul ation was first
proposed. | objected to the renewal portion of it
because there was no | GRA requirenent to renew. |
t hought that was outside of the Conmm ssion's authority,
and especially the first proposal was annual renewals,

and | really objected to that because, in our case,
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conpacts only require every two years renewal .

So anyway, you know, | don't -- | don't --
we don't have much comment on that, especially the
renewal part.

The Buy Indian, | don't have a conmment ot her
than |"mcurious, | guess, what notivates that notion.
| don't know what's brought that to the surface. So any
comment you have on that, |'d appreciate it.

CHAl RMOVAN STEVENS: I n policies set forth in
| GRA, the whole statute was neant to support and
encourage tribal econom c devel opnent. W are
conpletely funded by fees paid by tribes that we
regul ate. And in support of that policy, you know, we
beli eve that we should be sort of turning that -- those
fees back into those economes that -- that really drive
our fees, sort of circulating those fees back into our
pur chases, our goods, our services, |ike here -- being
here. There was not a consistent practice of hol ding
these consultations or neetings with tribes at triba
facilities, and we just noticed that when we first cane
i n.

Do you have any ot her observations, Larry?

That was really the policy set forth in | GRA
and trying to support. W don't receive any other funds

except fromtribes. And it was brought to our attention
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by the tribes to conme out in Indian country.

COW SSI ONER DESROSI ERS: Wl |, thank you. |
guess | still question why you can't do that as a matter
of policy wthout having a regulation to do it.

CHAl RMOVAN STEVENS: Well, that woul d be ny next
guestion too is: Does it need to be a regulation or can
we have it be an internal policy or practice? There is
two different areas that we can draw from which is the
Buy Indian Act, but we also have the authority under
| GRA that we can contract for supplies and services. So
there is, you know, doesn't need to be a regul ation.

W' ve heard tribes on different sides of this issue.
Does it really need to be a regulation, or can it be an
internal practice? And think the argunent and what |'ve
heard is that, you know, regulation it's cenented nore,
really holds our feet to the fire and any conmm ssi ons
that follow us.

So | woul d be happy to hear what your
t houghts are on one version or the other.

COW SSI ONER DESROSI ERS: For exactly your | ast
comments, I'm-- | don't know why the Conm ssion itself
or -- would want to bind future conm ssions to not only
to that nmuch rigidity, but when | think you can
acconplish the sane thing by policy. But as you well

know, it's an expensive and cunbersone process to
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pronul gate regul ations. And | nean, everybody gets
their finger init fromthe OVB, the Federal Register to
who knows what.

Sois it -- 1 just -- | wuldn't want to be
doing it if | were in your seat. But that's ne.

Al right. Let me goto the Cass Il --
Class Ill, excuse nme -- 542. You know, our position is
wel | founded for our tribe in your record on that.

Qur tribe finds itself in two of the
situations that you' ve described. One, our conpacts
cite, you know, your MCS as our standard.

Additionally, we have a state regulation which sets your
M CS as the standard. And we're in another category.
Qur ordinance not only cites themas the standard but
may supersede the NIGC authority for oversight. So

we' ve got a whol e bunch of vested interest and nmany

ot her tribes do.

And so you read ny -- you probably read ny
article onit. | really studied the CRIT ruling. |I'm
not convinced that the judge said you couldn't
pronul gate regul ations. He said you couldn't pronul gate
mandat ory regul ati ons, you couldn't inpose regulations
and, in fact, cited an opportunity where you nay have to
promul gate Class IIl regulations for tribes w thout

conpacts operating under secretarial procedures. And
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even the judge cited that potential need for NIGC to do
Class Ill regs. So | think the door is open. And the
question |I've heard raised a couple tines, and | guess
it falls into this: Should sone tribes pay a different
fee if their -- if they're doing Cass IIl regs for
then? | guess | would find that not only an accounting
ni ght mare for your agency but, unnecessary. You know, |
mean, you're assessing fees on Class IlIl revenues as it
I's, so, you know, that -- | don't think it's necessary
to have a different fee structure.

The other question that conmes up is: How
could you justify spending Nl GC noney on regul ati ons
that you don't have authority, | guess, in your eyes to
pronmul gate? Well, first of all, | think you have to --
you don't have the authority to enforce them unless
given to you by a tribe. But | think you have the
authority to pronul gate them

There are many who seemto put forward the
notion that it would be perfectly fine to spend NI GC
noney to give technical assistance in Class |l gam ng,
to put out bulletins and best practices and guidelines
for Class IIl gamng, technical training in Class Il
gam ng issues. |It's okay to spend all that noney but
not to pronulgate a regulation. That doesn't nake sense

to ne, that argunent that N GC should not spend nopney on
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Class Ill regulatory efforts. It doesn't nake sense to

me. And so that's the -- again, you know, our position

Is well established on your record, but I wanted just to
add those comments for today. Thank you very nuch.

CHAIl RAOVAN STEVENS:  If | may, with a foll ow up

guestion -- and we didn't put it in the PowerPoint.
What about sort of taking -- | know that many tribes
have -- | think we're up to 16 now in California that
have put enforcenment Class IIl MCS enforcenent

authority into their ordinances for the NIGC to enforce,
and that there is a whole structure around that with the
state. That's -- | nean, that's, | nean, one way of
saying, yes, we'd like the NIGC to enforce. For other
tribes, they' ve already negotiated their m ninum
internal controls for Cass Ill gamng in their conpacts
or appendices to their conpacts.

So for those tribes that have put it into
t heir ordi nance, you know, do you think it's necessary
that we need to take another step to have an agreenent
with the tribe not just in the ordinance but |ike an MOU
or I think it was said in the PowerPoint, |ike a conpact
agreenent between the NIGC and a specific tribe that is
saying, yes, we want you to enforce or MCS, our C ass
1l MCS. Because sone tribes are not going to do that.

For ny state, no thanks. W spilled blood over the
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Class Il MCS for the state, and we got it all sorted
out. Arizona is simlar. So, you know, what about
those tribes? Wuld that be an extra step to sort of
cement that enforcenent authority?

COW SSI ONER DESROSIERS: | think it's an option
inlieuof. | don't think it has to be an extra step.
| f you've approved the ordinance and that ordi nance was
submtted by the tribe that says that's what they want,
| don't think we need an extra step in conpact. | think
the notion of conpacting in separately or in addition to
t he ordi nance, that's an interesting concept. | don't
know why that wouldn't work. It would al nost be |ike,
you know, sone of the contracting we were tal king about.

| wouldn't see that necessary in addition to the

or di nance.
CHAl RAMOVAN STEVENS: | only bring that up because
| think a tribe had nentioned that process. So -- |'m

checking the tine.

Do we have other -- yes, sir.
UNKNOMN SPEAKER: | just want to agree with Norm
on that issue. | nean, we have our tribe -- United

Auburn tribe has an ordi nance approved by the tribe and
approved by the NIGC, and | don't think any kind of
ot her agreenent or conpact or MOU woul d be necessary,

and | eave it al one.
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CHAl RMOVAN STEVENS: kay. Do we have any ot her
questions or concerns about these parts?

One of the questions we do have -- |
mentioned earlier in our discussion wi th Norm about
what's sort of open for question on our draft discussion
514 on fees on whether the penalties should be the late
fee assessnent, should be a percentage, or if it should
be just a -- like, a hard nunber. You know, this nuch
for 30 days or this nuch, or a percentage-based system
based on the percentage of what they would have owed for
their fees. W've heard different views on this and how
that would affect tribes.

Yes, Nornf

COWM SSI ONER DESROSI ERS: Wl l, | -- thanks
again. Norm DesRosiers, for the record.

| think a percentage certainly
proportionally is probably the right, fair thing to do.
You said a set fee, that's going to be nuch nore
burdensone for smaller tribes than for larger. | think
that's pretty obvious. The challenge there is
percentage of what? You don't know really probably what
their fee is supposed to be until they tell you what
they've calculated for that |ast quarter. So | would
guess if you're going to do a percentage on anything, it

m ght be their last quarterly paynent, whatever it is
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they paid. | just point that out.

CHAl RAMOVAN STEVENS: Any others want to weigh in
on the percentage versus -- if you can grab a
m crophone, pull it out of the stand.

COMM SSI ONER ANDREWS: Jason Andrews, Bi g Sandy

Rancheri a.

| think another idea that could go al ong
with that -- | concur with what Norm was sayi ng.
think a flat fee, just a general flat fee would be --
coul d be burdensone on snall tribes, and dependi ng on
the location or area. | think another idea on the --
per cent ages could be based on the tier systemof the
tribe. That's just an idea.

CHAl RMOVAN STEVENS: On 514, are there any
comrents on the change froma cal endar year to a fisca
year? W -- one of the reasons, just so you know, we
did this is because it becane a nightmare for us and
only because we were having to do quite a few fee audits
because we were inposing a cal endar year when the
tribe's budget or their -- they went by fiscal year,
whenever that m ght have been. Many tribes are still on
the federal governnment fiscal year system from Cctober 1
to Septenber 30th. W actually have a handful that do
March -- April 1st to March 31st. Sone tribes' fiscal

year, it benefits themif it's the cal endar year.
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And so when tribes were trying to assess
their calendar that -- a cal endar year, when a fisca
year didn't match the cal endar year, it subjected the
tribe to possible fee errors, the assessnent of federal
fees when they made their paynent. And so our audit
departnent has been having to do a nunber of fee audits
to catch those errors.

So we thought that noving it to whatever the
tribe's fiscal year is would nmake it easier on tribes.
W woul d already be getting their financial audit
statenents, so we woul dn't have to doubl e back and do a
fee. It would already have been based on what they
submtted in their statenents. It mght appear that it
be burdensone for us with all these fiscal years noving
around, but we've just -- | think we had to weigh the
di fference, you know, of burden -- would it be a greater
burden for us to continue to do fee audits and free
up -- and have a lot of our audit staff spending their
time on fee audits or, you know, tracking the fiscal
years for the tribes based on their financial or the
audited financial statenents and what that woul d do.

W figured it would be easier for us and it
woul d free up sone of our auditors' tinme to do other
types of auditing besides fee audits. But if there

is -- if there is any coment on that, if it's going to
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be that burdensone, we'd like to hear if you support the
| dea of fiscal, the change to the fiscal year. W'd
li ke to hear that as well.

ATTORNEY ROBERTS: | think another practical
consideration is: |If the Comm ssion goes forward with
t he proposed changes in the prelimnary draft and we
woul d go forward with a notice of proposed rul e nmaking,
| think it would be very inportant to hear fromtribes
as to the practical effects of an inplenentation date.
Are there any inplenentation issues? Wen would it be
best to inplenent this change? | knowit's not a -- a
high profile topic, but it is going to be an inportant
one if this change is made for the fol ks behind the
scenes that are actually calculating the fees and havi ng
to conply with the new regul ations. And so any feedback
on any inplenentation i ssues would be greatly
appr eci at ed.

CHAIl RWOVAN STEVENS: We have a -- | think
Comm ssi oner DesRosiers did nention a -- the term nol ogy
used on tournanment fees, entry fees, whether those
are -- those are -- that's player noney. So we were
| ooking at -- and | think that the practice has not been
formalized, but | think many of your financial staff
when they're submtting their fees are talking to the

NI GC about entry fees, adm ssion fees when they
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calculate their fees. And we're |ooking at the
possibility of defining that in our fee section so it's
clear to everyone what that -- what is deductible, what
IS not deductible. You know, aside from Norm s
comrent s, does anyone have any comments? Are there any
comrents or concerns about adding those definitions?
ATTORNEY ROBERTS: The other question that we're
| ooki ng for feedback fromtribes onis the -- in the
prelimnary discussion draft on fingerprint fees, the
prelimnary discussion draft sets forth a tine frame by
which NNFGC will essentially change or | ook at the charge
and that the fees will be based on the -- what is
charged by FBI and costs incurred by the Conm ssion.

So this is not sonething that woul d generate
any revenue, but what we would be |ooking at is
review ng annually the costs and then nodifying those
rates every year. And sone of the consultations we've
heard fromtribes, "W don't want you to nodify them
every year. That causes budgeting issues on our part."

And so we are interested in hearing from

tribes as to whether -- whether this provision of
fingerprint fees -- how often should the Conmm ssion
revisit that issue? Again, | think that this is

sonet hing that m ght have practical inplications on the

operations, but we woul d appreciate any feedback on
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t hat .
| saw sonme heads noddi ng that annually may

be too often, but

COW SSI ONER DESROSI ERS: Nor m DesRosi ers here.

| guess maybe | made that comment |ast tine

we nmet. And frankly, Chris had a good comment, your CFO
there. Forgive ne. | forgot what it was, but the point
| had made was, you know, in 18 or 20 years, that fee
has never changed. Now, certainly, | don't advocate
reviewing it every 15 years or anything, but | don't
think you'll see that nuch change fromyear to year. |
think it needs to be reviewed periodically, but | don't
think annually is necessary. | nean, every two or three
years, but not annually.

CHAl R\MOVAN STEVENS: How about a really fun one?
G oss gami ng revenue. Definition of "gross gam ng
revenue." The draft defined "gross gam ng revenue."
W' ve had tribes ask us to use GAAP. But our concern
and a concern that's been brought to us is: If we do
use GAAP in a definition, it does set forth the
definition of net revenues, does GAAP conflict with
ot her provisions of | GRA and our regul ations, and that
GAAP is subject to change and woul d that cause further
confusion or anbiguity if we start tinkering wth that

definition?
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Do we have any -- any tribes here that -- |
know t here were sone -- | don't know here -- that had
mentioned that it would be nore confusing. Yeah. W
have others that say you should use GAAP and does t hat
run up agai nst what | GRA defines net revenues as.

Wth that, | think we all need to get up and
stretch. |s everyone up for a break here? Get up and
stretch, take a break, take those phone calls that are
maki ng your phone go crazy. And we'll neet back in
about 15 to 20 minutes, if that's all right with
ever ybody.

(Recess taken from 10:17 to 10:52 a.m)

CHAl RAOVAN STEVENS: kay. Thank you all. |
think that was an extended break. W'd like to continue
our discussion on Goup 1, however, | do -- soneone had
menti oned during the break, fol ks were wondering how
it's been going on our consultation. And we have many
nore planned into the future that go out into February
of next year based on groups. And as we said in our
openi ng, the groups were based on what we heard back
fromtribes and what we thought would be tine and
resour ce managenent issues. There's sone of these
regul ations that are going to be a little easier to nove
through. There are others that are going to be nore

chal  engi ng and nore tine consum ng and resource
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consuming. So if you look at the regs in each of the
groups, you can probably easily identify which ones are
goi ng to be noved through quickly or nore quicker than
others, and we're spending a lot of time on the issues
that there's not an agreenent between tribes, and that
woul d be the MCS and the technical standards, both
Cass Il and CAass Il MCS and the technical standards.

So this is where we're at in our process,

No. 9. So far, we've been getting really good feedback
fromtribes both in these neetings but also in Ri ncon.
And we understand that many attendees here cone and sit
and listen. | used to do this for ny tribe and | was
not necessarily authorized to speak for my council, but
| was sent as sort of a scout of sorts to listen in,
hear what other tribes are saying in consultation
formats with the federal governnent.

This is also a new process that the N GC has
enbar ked upon where we're having this -- everybody sit
and listen to what others have to say. W did that
| mredi ately upon comng into the comm ssion and into the
agency so that tribes could hear the concerns of others
and possibly come up with a solution that would suit all
I nterested parties. It was sonething that we heard. W
didn't know that there was issue X for a tribe when they

shared the sanme issue or a solution that was proposed
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m ght actually negatively affect one tribe and, you
know, the desire of tribes to be able to sit and |isten
to all the concerns were so that at |east we could cone
up with a solution together or at |east put everything
on the table and know that you' ve been heard and can
hear what other tribes are saying.

So, you know, this is a new format, and |
t hi nk those who deal either in operations or the gam ng
comr ssions are probably accustoned to this new process.
Tribal |eaders probably are famliar with this
particul ar process or this type of process because you
do consultation with other federal agencies who do this
very sane type of format. So | would say overall our
consultations are going well. W're being well-received
and we are putting forward a sincere and honest effort
to address concerns that we've heard about, address the
priorities the tribes have laid out and cone up with
some sol utions together.

"' mconfident that even in the chall engi ng
regul ati ons, we are going to cone to sone sol ution that
will work for everyone, because, as you' ve heard today,
on sonme of those challenging regulations, you know, that
sone of the tribes are just dianetrically, you know,
opposed to what the others are suggesting. Just because

that's the case doesn't nmean that we can't cone up with
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a solution. It's one of the benefits of sitting here in
this forum this type of format, so that we can cone up
with that type of solution

So they are going well. Qur next stop -- we
may actually have three weeks off. W will be at the
Nor t hwest | ndi an Gam ng Conference and Trade Show up
around Seattle. And | can't renmenber fromafter that,
but we are trying to hit all the regions. On a nunber
of different occasions, we have recently put a Federal
Regi ster notice out, if you want to check the Register.
We're adding nore groups to the next several. | think
It goes all the way out into Septenber where we end up
in Bismarck, North Dakota where we're going to be
tal ki ng about all the groups at one -- over two days.

So, originally, they were smaller
di scussi ons, but we've expanded themto include all of
t he groups and regul ati ons because we were getting sone

feedback fromtribes that they prefer to be able to do

| i ke a one shot -- you know, can | cone to one

consul tation and get all ny concerns heard? | don't
have to foll ow you around the country. | don't have to,
you know, submt every tine there is a coment. | can

just tell you everything, simlar to the opening
statenments. And so we added -- there is four or five or

six of themthat we're doing where we're going to be
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tal ki ng about all the groups together over a two-day
period over all these different regions.

So that was recently changed. And you w |
see various forns of us. If anyone is follow ng us or
attendi ng, you mght see different versions of
representatives fromthe Commi ssion. Again, trying to
be m ndful of the resources that are paid by you and
m ndf ul of our budget so that we don't have an arny of
people fromthe NIGC here. W have just enough to keep
t he show going to have a discussion. So you -- you
know, one consultation you m ght see ne, you m ght see
the Vice-Chair Stephanie Cochran. You m ght see Dan
Little, the associate conm ssioner, other staff nenbers.
W try to keep the resources down but also try not no
burn oursel ves out because that can very easily happen.

So that's what's going on with the
consul tations. Sonebody had asked about it and asked
that | speak about how it's going and what we're doing
and any changes that have cone about since we issued the
notice of regulatory review

So with that, we have sone tine between now
and | unch, and what we thought we m ght do to stinulate
sone conversation is to go line by line on -- or not
necessarily line by line, but |ook at the discussion

draft for Part 559, "Facility Licensing Renewal s and

Veritext/NJ Reporting Company

800-227-8440 973-410-4040




© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 50

Subm ssi ons. "
|'"'mgoing to have Larry take over. Did you
want -- yes.

MR. JAEGER. Yes, Madam Chair. Before we get into
that, | -- just based on your comments just nmade, |1'd
li ke to commend you and the Commi ssion for the effort
that you're making in consultations with Indian tribes.
It's a difficult process. You' re dealing with many
tribes Nationwide. This is a new process. | think you
guys are to be comended for the effort and with the
nunber of sessions and the process that you've outlined
here for the next several nonths. So on behalf of the
United Auburn Tribe, we appreciate the opportunity.
Thank you.

CHAl RMOVAN STEVENS:  Thank you very much for
t hose kind words. One thing | do want to add is that
we, like we did with the change to the nunber of which
groups we were going to address and which consultation,

we added nore to several of the dates and | ocations, |

just want to highlight that we're open -- you know,
we' re keeping an open mind if -- you know, if we need to
change the -- you know, how we're going doing this,

we're open to doing that. So we're really flexible is
nmy point. Like we did when we heard back fromthe

tribes who were saying "I'mwaiting for the one where |
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can go and, like, do the full buffet of regs.” So we
t hought we woul d add those and add those into all of the
regions that we would be visiting to afford as nany of
the tribes as we could the opportunity to just do a
one-shot let's talk about all of the regs that are up
for review So we're going to remain flexible, and, you
know, if we feel -- we hear enough back fromtribes that
we need to, you know, change this process, we'l]l
certainly let you know and certainly give adequate
notice. So if there are -- barring any ot her comments,
|"mgoing to turn the m crophone over to Larry to talk
about part 559.

ATTORNEY ROBERTS: All right. Everyone in
their -- should have in their materials a prelimnary
di scussion draft for part 559. And I'mjust going to
touch upon the highlights. And if anyone has any
guestions as we're going through the draft, please
interrupt with a question. This is intended to be a
dialogue. This is intended to receive feedback from
you.

The first change is in 559.1(a), we' ve added
| anguage to say "obtain verification,” and it's obtain
verification that the construction and mai ntenance and
operation is conducted in a manner that adequately

protects the environnent and the public health and
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safety.

This is a change that we're adding to be
consistent with the changes we're nmaking later in the
draft about the tribes certifying that these nechani sns
are in place.

559.2 changes the tinme period for a tribe to
provide notice that a facility |license is under
consideration. It changes it to a 60-day notice.

Al t hough you'll note -- from 120 days. Al though, you'l
note in part B that, depending upon the circunstances,
the chair may elect a one-tine extension of 60 days if
necessary. But part B also provides that, where
appropriate, the chair will expedite the process and
provi de feedback sooner than 60 days. And so it really
depends on the specific |icense being issued and whet her
there are any anbiguities with that.

|"mturning to 559.4 on page 3. This is
just a cleanup for when a tribe should submt a newy
| ssued or renewed facility license to the chair. Again,
once a newy issued or renewed license is issued, there
I's no change here. It's still 30 days. The majority of
the changes fall within 559.4 at the bottom of page 3
and top of page 4. It basically provides, rather than a
tribe submtting a long list of what laws are in place

and how the tribe is ensuring that the facility is
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constructed and operated in a manner that provides --
addresses energency preparedness, food and water,
construction, hazardous materials, sanitation, other
environnmental and public health and safety | aws and
resol utions.

What we' ve done is we've proposed that as
part of the facility license the tribe sinply certify
that it is in conpliance with these applicable -- that
t hey have determ ned, not that it's in conpliance, but
that the tribe has determ ned as a sovereign that the
constructi on mai ntenance and operation is conducted in a
manner that adequately protects the environnent and
public health and safety.

And so what we've heard fromtribes is that
the existing rule requires a lot of tinme and unnecessary
effort. W've heard fromtribes that EPA, obviously,
| ssues clean water permts, the tribe is in conpliance
with federal |aws, why do they need to provide this
Information to NI GC and what -- so we've changed it so
that the tribe is certifying that it has nade a
determnation as a primary regulator that the facilities
protect public health and safety.

559.5 di scusses the issue of providing
notice for when a facility license is term nated or

expires, again, so that NIGC has the information to know
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which facilities are open, which facilities are closed,
which facilities are currently in operation.

And what we've heard very early on from
tribes is "Well, what about seasonal closures?" "How
about tenporary closures?" And you'll see that we're
specifically asking for comment on tenporary cl osures;
how | ong i s enough tinme, days or tenporary cl osures
where you woul dn't have to submt a notice? Wat's a
reasonabl e amount of tine? And we're really |ooking for
feedback fromtribes in the public on that issue.

The other parts of 559 remain the sane. It
provi des for the chair to request additional
docunentation, if necessary, and it al so provides for
tribes to provide this information electronically. And
SO we're interested in any conments tri bes have on the
di scussion draft, any proposed changes, we've put it
out. We've nunbered these line by line to nmake it
easier to facilitate discussion in this format. And
we'd be very interested in any questions or comments you
have t oday.

CHAl RMOVAN STEVENS:  Yes, sir. Conm ssioner
DesRosi ers.

COW SSI ONER DESROSI ERS: It's Norm DesRosi ers,
San Manuel .

It's just an observation, but this obviously
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el iminates any requirenent to do renewals and -- which
Is fine. | don't inmagine too many people are going to
object to that. But it seens inconsistent that you
would require us -- if we do renew, that we have to
submt that reissued |icense. Wy would we have to do
that if a renewal is not required? And that's under
559. 3.

ATTORNEY ROBERTS: You're right. This discussion
draft does take out the requirenent that at |east once
every three years, they issue a renewal. But in 559.4,
It states the sane. So if there is a renewed |icense
I ssued, it would still have to be provided to N GC.

Thi s discussion draft just doesn't require trying to get
it every three years. Sone tribes have a | onger tine
frame in terns of their license renewals. So if a

| icense renewal -- facility license renewal is issued, |
believe 559.3 would require a copy of that renewed
facility |icense.

COW SSI ONER DESROSIERS: | see that. MW
question is why. If we're not required to renew, then
why are we required to give you a copy of a renewed
| i cense?

ATTORNEY ROBERTS: Well, | would think that we --
for our own purposes, we would want the nost current

| icense issued by the tribe.
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CHAl RMOVAN STEVENS: We're not requiring the
renewal. The tribes may -- you know, a tribe may be on
a one-year basis, mght be a three-year basis, whatever
their time lines are. Just send us a copy of whenever
your renewing cycle is. But | can see how that mi ght be
confusing. Maybe we need to clarify that.

COW SSI ONER RODRI GUEZ:  Sherry Rodri guez,

La Jolla gam ng conm ssi oner.

| think what you're alluding tois, as in ny
ordi nance, ny gam ng ordinance, if | amrequired to
renew ny facility |icense for ny own requirenents every
two years, you want us to send you a copy of that.

I s that what you're saying?

| just think it needs to be articul ated
differently.

CHAl RMOVAN STEVENS: That's right. | think we
need to nmake it clearer that the renewal is based on
whenever the tribe's renewal tine line is. Just send us
a copy.

Does anyone -- yes.

COWM SSI ONER RODRI GUEZ:  |'msorry. Again, | had
an a epiphany. It nmay not be a good thing. But then if
we're not required to notify you of a renewal, then,
really, why do we have to send it? | guess -- does that

make sense? | nean, we may require it, but it would be
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an internal requirenent for us. So it's not required by
Nl GC, then why would we then do that?

ATTORNEY ROBERTS: The intent is that -- and this
Is a discussion draft, and | think it's good that we're
having this conversation. The intent is that NIGC has a
copy of the facility license that is in effect at that
time. So for exanple, let's say a tribe in their
ordi nance sets forth renewal shall occur every four
years, and the renewal, let's say, has -- or let's say
that the license itself has a four-year termin it. W
wi |l have a copy of that. At the end of four years,
NlGC w Il be asking, "Has it been renewed?" "Has it been
term nated?" "Wat's going on with this |icense?"

And so this process basically provides a
tribe onits tine frame as provided by |law to send those
renewals to NIGC so that we have the nost current
i nformati on.

COW SSI ONER RODRI GUEZ:  Thank you.

CHAl RMOVAN STEVENS: Thanks for pointing that
out. Just in terns of reading this, | think we know
what our intent is, but it is going to be -- if it's
possi ble that it can be m sconstrued, then we certainly
want to know that now. | think our objective hereis to
have the nost current |license on file so we know which

facilities are opened and whi ch ones have been cl osed.
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ATTORNEY ZERBI: H . Jane Zerbi, attorney with
United Auburn Indian Community and the Pala Band of
M ssi on | ndi ans.

| just wanted to point out just to inform

the di scussion that sone tribes in sone states nmay have
a tribal standard as well as -- all states have a tri bal
standard as to when they renew. But, for instance,
conpacts al so have standards and California tribes are
required to every two years to renew that facility's
license. And that's for the state. So | think you'l
see both conpact standards and tribal standards that
bl end toget her.

CHAl RMOVAN STEVENS: Thank you. Tracy.

COW SSI ONER BURRI'S:  Have you guys given any
t hought on the nunber of days?

CHAIl R\MOVAN STEVENS: We're asking for comments.
It's different depending on climate, really, or whether
there is a -- like, a substantial rebuild happening.
Tenporary does need to be tenporary. You know, | don't
know t hat you would go on for years and years. So that
m ght be unreasonable. But |I know that there are
facilities that close for 6 nonths out of the year or
maybe are only open -- they're only open -- they're
cl osed nore than they're open because they are capturing

t he seasonal market and then they close for 9 nonths

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 59

dependi ng on the weather or where you're | ocat ed.

So we understand those. But, also, for
rebui l ds, renodels, you know, what's a reasonabl e anount
of time to be closed and should those be -- | don't know
i f they should be segregated or not.

COW SSIONER BURRI'S: | " m just saying, you know,
there is also predictability when the architects think
they're going to get a project done. But the reality is
when it does occur.

CHAIl RWOVAN STEVENS: Two weeks. Be done in two
weeks.

COW SSI ONER BURRI' S:  Yeah.

CHAl RMOVAN STEVENS: Do you have any thoughts?

COW SSIONER BURRIS:  Well, I'mjust trying to
figure out on that which goes with the rebuilds and so
forth that sonehow we can figure out how to put that
into consideration. | understand the seasonal aspect of
it, and that's predictable in a sense because we've been
doing it.

The question is: Wat do we do when we have
a project projected to take only 4 nonths and in reality
it takes 6 nonths or 5 1/2 nonths. Were do we stand in
terns of mssing that deadline? Do we just issue a
|l etter to the agency stating we're extending that tine

for this reason, or is that sufficient? That's what |'m
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concerned about, because |'m going through one of those
projects now. So it nakes ne consi der.

But under the current reg, |'ve got to show
it now |'ve got to show it as being cl osed.

ATTORNEY ROBERTS: And | understand your concern
about that tenporary closure and sone things being
outside of the tribe's control on that and maybe a
potential solution would be to add sone | anguage in
line 11 that says a tribe does not need to provide
notification of seasonal closures or tenporary closures
anticipated to be within a duration of. That way if a
tribe anticipates based on the best information they
have fromtheir architects or builders, "This is how
|l ong we anticipate we're going to be closed in Cctober,
two weeks or three weeks" and there's a way to address
t hat situation.

COW SSIONER BURRI'S: | woul d hope that it would
only be two or three weeks, but

CHAl RWOVAN STEVENS:  Yes.

M5. ANDREWS: You know, I'mgoing to claimthe
new card here because | haven't worked that nuch with a
gaming facility. I'msorry. M nanme is Jasnine
Andrews, secretary of the Bishop Paiute Tribe.

Where do you guys get the authority for al
the health and safety and all that good stuff?
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ATTORNEY ROBERTS: It's in 2710 regarding triba
ordi nances, tribal ordinances providing for the
protection of health and safety.

M5. ANDREWS: | conpletely agree with the fact
that it appeals back to the tribe certifying because it
is duplicate if | have -- | just don't deal with ny
facilities. | have ny own TIPA, ny own travel and
environnental that deals with those issues. W work
W th emergency preparedness through different
organi zations. It's just I'mdealing with a |ot of
ot her people and it's an extra requirenent.

' mal so curious about 559.6. How often
have you guys used 559.67? And | think, for ne, what
comes to mnd, especially, you know, tribal politics and
tribal organizations, is, you know, disgruntled
enpl oyees, disgruntled tribal nenbers who m ght be
calling NIGC, you know, just off cuff and saying "Hey, |
think there is sone serious health and safety issues
over there." Ganted, they aren't necessarily
substanti ated, but how do you guys deal with 559.6 in
reality?

ATTORNEY ROBERTS: We've been with the Conm ssion
since July of last year, and so in ny termas genera
counsel, | know that we've nade requests for additiona

i nformation, but | think that the point of the provision
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is in circunmstances, you know, we certainly want to
have -- in appropriate circunstances, put tribes on
notice that we nay be requesting that additional
information. But it's hard to set out those
circunstances, | think, in a regulation itself.

So |l think in practice, it's not the
practice or the rule, it's nore the exception. It is to
make sure that we have whatever information we need.

M5. ANDREWS: Okay. Thank you.

ATTORNEY ROBERTS: If | may, | just wanted to
followup. | really appreciate the coments that you
have in terns of all of the different federal agencies
and tribal agencies that are -- that you' re working with
on a daily basis on this particul ar issue.

Are there other tribes that can speak to
that and share their experiences?

EXECUTI VE DI RECTOR SCHULTZE: Jerry Schul t ze,

Mor ongo.

What she forgot is also every year through
CGECC7, the state regulatory that the tribes have all net
and agreed to, we have to certify this to the state of
California every year. And it covers everything
basically what was renoved, that you guys renoved. And,
al so, like we were saying, we do our facility |licenses

every two years, and we have to send themcopies. So if
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we violate that, then that's subject to having their
conpact being revoked.

CHAIl RMOVAN STEVENS: Any others that can share
sort of processes that you go through? | know sone
tribes contract | ocal agencies, whether it's cities or
counties or with the state for services, federal
agencies that you all have to deal with. | nean, or
havi ng your own tribal organi zations, please let us
know.

COW SSI ONER BURRI'S:  Tracy Burris, Viejas.

Madam Chair, this question brought to ny
attention an interesting thought. What about right now
there's two tribes, the Omha tribe in Nebraska, because
of the flooding. And that's -- we can say it's seasonal
but it's not. It's not. You know, how does that -- how
woul d they forecast that?

CHAl RMOVAN STEVENS: That's a good observati on
because I'mthinking of fires that have occurred,
fl ooding that has occurred in sone areas, you know,

t ornadoes, you know, any natural disaster that woul d

cause a cl osure, maybe, think about, you know, there

does have to be atinme limt where you're just closed
| ong enough that, you know, whatever it's due to, and
having to say, "Ckay, we're just going to pull this

|icense until we can get it rebuilt.”
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COW SSIONER BURRIS: O it takes excess water is
fl ooded around it, so it's a matter of when the water
goes down and the road becones passable and there is no
damage to the structure. And in our case, the fire, the
snoke and all the damage and stuff around it nmay not
have gotten to -- so there's sort of that -- it's one
thing if it burns the facility but what if it's really
access to the facility by roads and everything el se
around it? Because that is the problem

CHAl RMOVAN STEVENS: Tracy, continue and then
we'll nove over there.

COWM SSI ONER BURRI'S:  One nore question -- and
just out of curiosity, food for thought.

When addressing the facility notification,
one thing | noticed is you hadn't addressed whether it's
a Cass Il or Aass Il facility. Has there been any
t hought given to that?

ATTORNEY ROBERTS: No. But we'd be interested in
your thoughts on that issue. Are there that many
facilities out there that are sinply Cass I117?

COW SSI ONER BURRI'S:  Yes and no. | nean,
obvi ously, due to certain states, that woul d make a
difference. It just -- it's a good thought process, so
" mjust | ooking for other thought on that. Thank you.

CHAl RMAN HOFSTETTER: Andrew Hofstetter, Santa
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Ysabel Gam ng Conm ssion. Going back just one step
regarding -- we were tal king about the tenporary
closures of the facility. This is just food for thought
as I'mlistening to all the dial ogue go back and forth.
Qobvi ously, there's various factors that can happen when
you tal k about natural disasters -- flooding, different
t hi ngs that happen throughout the United States.
California may be nore earthquakes and fires.

Sonet hing to consider would al so be
having -- for those different factors that occur is have
an extension process, that the property -- tribe file
for an extension, you know, based upon, you know, the
particular things that they're faced with. Thank you.

CHAl RMOVAN STEVENS:  Yes.

ATTORNEY ZERBI: Just raising to consider that in
Section 559.5, when you're tal king about the duration of
tenporary closure, it may be hel pful to tal k about what
the NIGC s regul atory objective is, because it may be
that, for instance, rather than a tine |line and a peri od
of days, you may be getting at the need to reissue a
| i cense because it triggers license criteria. So you
m ght | ook at sonething other than just days.

CHAIl RMOVAN STEVENS:  Any others on this
particul ar regulation draft? You' ve given us a |ot of

foot for thought for sone of the areas that we did

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 66

change and nodify, so that inforns and that will inform
the next draft.
| think we've already tal ked about fees and
facility licensing in terns of 523, the review and
approval of existing ordi nances prior to 1993. Not
heard a | ot except, you know, support that we renove
that part. 1It's obsolete now.
And we' ve heard sone di scussion on Buy

I ndi an, that we should consider a policy internally
rat her than regul ation.

M5. ANDREWS: | was just listening to sone of the
di scussion earlier and | was actually just having this
exact same conversation with ny TERO conm ssi oner.
was saying, "Well, why isn't there a policy?" And I
understand that -- you know, that there are individual
circunstances and expedited matters and all ki nds of
other things that any entity has to deal with. 1[I'd
really like to see this in policy as far as the Buy
I ndian goes. |It's one thing to carry an internal policy
onit. It's another thing that you actually go out of
your way to wite it down, neke sure that you can see it
really follows through in the com ng years and that it's
very clear that that should just be just policy.

CHAIl RMOVAN STEVENS: So you woul d be opposed to a

regul ati on, whether it stens fromthe Buy Indian Act or
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fromour own authorities under | CGRA?

M5. ANDREWS: (Nods head.)

CHAl RMOVAN STEVENS: Ckay. It's not like we do a
whol e I ot of procurenent. It's basic running of office
i ssues really where the bul k of what we do is when we
come out and do neetings. Sonetinmes -- | do want to
share with you sonetines it costs nore to cone to an
Indian facility and we have to make a judgnent call on,
you know, whether or not we're going to utilize an
Indian facility, because | know there are sone
facilities that just don't hold Indian conferences or
governnent -- governnent conferences because there is an
expectation it's a governnent rate and that certain
facilities don't really even have to cater to that
mar ket. They get enough convention and neeti ng busi ness
that they don't have to cater to a |ower rate. And
those tend to be sone of the nore popular facilities,
and we won't always go to those because of the cost. W
do want to have enough discretion to be able to say
"That's too costly. It's an Indian facility and it's
just too nuch noney and we can find another facility
nearby or elsewhere that is substantially less."” Just
sone food for thought.

Again, it's -- we're run by fees paid by you

and we want to be very m ndful of how we spend that
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noney, that we use it to the best and hi ghest good
efficiently and to do our jobs effectively at a
reasonabl e or the best cost. Just a little FYl about
doi ng business in Indian country.

Are there any other thoughts on the Part 542
on how to proceed on mninmumtermcontrol standards?
We've heard a variety of different positions here, and
we do as we nove throughout the country.

EXECUTI VE DI RECTOR SCHULTZE: Jerry Schultze,
Mor ongo agai n.

| think our biggest fear here in California,
we're afraid of the State Gam ng Conm ssion or the
Departnment of Justice trying to promul gate regul ati ons
m xed for us if we don't have this one standard that we
can allude to. Qur conpact we've agreed to to 2006, but
It doesn't say that if 2011 or '12 cone along, we're
going to automatically have to do that. But | think
anybody who's been in this business for a while -- |
know you guys in WAshi ngton have dealt wth the state
and there is not a lot of trust, I think, with the state
maki ng regul ations for us. And that's another concern.

Now, whet her you guys shoul d have
enforcenent power or not, | don't know. But |'d sure
like to see it as this is what we think is the industry

standards to protect the tribes' interest. And that's
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what it's for. |It's to protect the tribes' interest.
CHAIl RMOVAN STEVENS: | think everybody supports
t he standards, the concept of industry standards. |
certainly do. | think everybody in here fromtri bal
| eaders to the regulator. Standards have to be in place
to ensure the integrity of the facility, the novenent of
noney and go to the goal and the objective -- policy
objective that the tribes are the primary beneficiaries.
And there has to be controls in place to ensure that
t hat happens. W're all supportive of that. |It's the
mechani smthat we do that, we're hearing different
things. Keep the regs in place, revise the regs, repeal
the regs. Because there are different views on what
CRIT says. Put out guided bulletins. Put out a
standard. That's sort of where we're kind of at | ogger

heads here is the nechani sm

We all support control standards. | think
that's a given. It's howdo we -- how do we do it in
the face of all these varying nethods that Cass IIl is

bei ng regul ated out in Indian country.
ATTORNEY ZERBI: Jane Zerbi on behalf of the
Uni ted Auburn Indian conmunity and the Pal a Band.
W' ve nade these comments in witing. They
support the nmai ntenance of the NNGC Cass Il MCS and

t he nmechanism for those tri bes who choose voluntarily to
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do it the tribal ordinances that allow for the adoption
by the tribe of the federal MCS and then enforcenent by
t he NI GC.

And | think that one point we would add to
the comments that Norm nade earlier is that that
process, while there may be others that work for other
tribes, it does |leave that to each tribe to determ ne
whet her that works and fits for their tribal governnment
facility.

COW SSI ONER RODRI GUEZ:  Sherry Rodri guez,

La Jolla Gam ng Conm ssi on.

As a lot of us in this industry have gone
t hrough the process with CGCC8 and taking two years, |
think it was, to get -- three years to get this done,
that was an integral part of CGCC8 and St. Parker and
for La Jolla preparing to go forward in a business,
we' ve had our ordinances for a few years, so we -- we
salute you for keeping the MCS. It is sonething that
we' ve signed into our ordinance and we find that it is
what our tribe needs to support us.

CHAl RMOVAN STEVENS: Can | ask a clarifying? To
keep the MCS in regulation forn? 1Is that what you're
saying is to keep the regulation in the -- keep the
regul ati on, whether they're anended or not, but to keep

the nethod that works for your tribal situation?
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COW SSI ONER RODRI GUEZ:  For our tribe. Every
tribe is an individual and, again, everybody has to take
it on one at a tinme as a governnent-to-governnent.

COWM SSI ONER BURRI'S:  Tracy Burris.

Madam Chair, what | would state, reenphasize
is that we believe that Indian country has its own
standard. As a regulator, I'd |like these regs, whether
it's Cass Il or Cass IlIl, because | believe it's a
standard that gives credibility to our industry.
Qperators may disagree with me, but as a regulator, |
woul d say that we need this direction that we
consi stently throughout Indian country. Do we do it for
not hing el se that we | ook for Indian country has
consi stency as a whole, not for our individual state
conpacts or anything like that. So that's what | would
say personally, that | think it's very inportant that we
as a whole as an Indian country have an industry
st andar d.

CHAl RWMOVAN STEVENS: I n regulation? Shoul d they
be -- because at one tine they were not segregated. So
you said Cass Il or Cass IIl. You want to el aborate
on that, Tracy?

COW SSI ONER BURRI'S: | nean, you've got 423 and
547. It doesn't matter. Either way. You can have both

of them W' ve got to have sonething for the industry.
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| nmean, we're a billion-dollar-a-year commerce in |Indian
country. There has to be sone direction.

And the other reason why it is, it avoids
sort of that tipsy turnsy confusion about the states
didn't have the regulatory ability in the beginning.

Tri bes evolved and created. Now tribes are getting --
states are getting involved in the last 5 to 10 years
W th conpacts and now they think they know, and I'd |ike
to think that Indian country already knows because we
al ready stole all the good people ahead of tine. And so
we've created a very good structure. And a |lot has been
t he gui dance of the original MCS. The NICS, as a
federal agency, there is sone good things that can be
done with this. So it's inmportant, | think, personally.
CHAl RWOVAN STEVENS:  Yes, Norm
COW SSI ONER DESROSI ERS: Nor m DesRosi ers.

|"d like to add one point that actually
hasn't been brought up, | don't think, but one of the
uni nt ended consequences maybe of elimnating these
standards as a regulation will be on the auditing side.
Qur conpact has auditing requirenents for MCS and AUP
requi rements and sone of your regs have procedural
requi renents for auditing controls. And sone tribes
t hat have bonds and | enders, you know, require these

standards to be audited and an opinion as to whether
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there's conpliance. And there's a whole bunch of
conpliance and auditing effects that will be, | think,
adversely affected if these regul ati ons cease to exi st
as wel | .

CHAl RMOVAN STEVENS: Thank you. Were there other
coments? Yes.

MEMBER REID:  You know, there's one of the things
| think we've got to be mndful in theory in determning
regul ati ons and determ ning conpacts and one of the
t hi ngs nentioned in CTCC8 --

CHAl RMOVAN STEVENS: Sir, can | interrupt you?

Can you pull the mke out and bring it right up? W all

want to hear you.

MEMBER REID: Okay. And what was CTCC8? It was
a regulation that was -- took a lot of tine to go over
and finally cone to a solution. But what was in it is
sonmet hing that was kind of scary for a lot of tribes is
that sone of these regulations -- |I'mnot just pointing
out those that could be regulations that are determ ned
by California in sone cases can be negoti ated of course
negoti ated as a sovereign econonmc in the conpacts with
the state by these tribes. And when this happens, the
same regul ati ons opposed to it is brought out in

regulation and it is determned by the tribes, which
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when the tribes look at it, these regul ations were
negotiated in a conpact by sone tribes. And what took
place is the regulation that was voted on was voted on
by those sane tribes and the tribes that had not used
this sovereignty to negotiate through a conpact, such as
t hese regul ations, sort of got that taken away from
them And | think we have to be very m ndful that
taki ng away the sovereign rights of other tribes in
regul ations is sonething that really has consequences
down the road. And | think that we have to be m ndful
and | ook into what could be done to nake sure that other
soverei gns have that sane ability and not take away from
themin negotiations for that type of regulation. Thank
you.

CHAl RMOVAN STEVENS:  Sir, can | get your nanme and
what tribe you' re with?

MEMBER REID: M nanme is Morris Reid with
Pi cayune Rancheri a of Chukchansi |ndi ans.

CHAl RMOVAN STEVENS:  Thank you.

So I just want to make sure | understood you
correctly. So you're saying that sonme of the tribes
negoti ate regul ations that are part of the group -- |
al ways get this acronymwong CC8 -- I'ma fed. You'd
think 1'd have ny acronyns down. And those were

negoti ated by seven tribes and there was sone tribes
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that it was not part of their conpact and were not part
of the discussion?

MEMBER REID: Yeah. | think it states in here
that sone tribes negoti ated conpacts. And that was
simlar to what we would do with CGCC8. And in a way,
it was al nost |ike the non-anendi ng conpacts for tribes
had a little, what would you say, crossed that ability
to negotiate in the conpacts this type of regul ation.
And it also brought to light that there has to be
somet hing put forward to if this is done by a tribe,
that participation on both sides has to be | ooked at.
And | think that was sonmething that we had to be very
m ndf ul of.

COUNCI LMAN STALLINGS: Steve Stallings, Rincon.

| think that we would be fully supportive of
the MCS being a regulation with this idea that they are
a recommended set of standards. And | think in that
format where the witten regulation reconmends a set of
standards to really kind of neet the needs of -- not
every tribe in the U S, but |I think from our standpoint
we woul d be supportive of it.

CHAl RMOVAN STEVENS: (Others on this particular
| ssue or other issues that we've been discussing this
norni ng? Because if not, I'"'minclined to break for

| unch, and we'll conme back at 1:30 and we're going to
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tal k about a whole new group of exciting regulations on
enforcenent, service, appeals, and just generally
appeals. And if there are attorneys in the room this
I's your shot. Okay. W'Il be back at 1:30.

(The lunch recess was taken from 11:43 a. m

to 1:38 p.m)

CHAl RMOVAN STEVENS: Ckay. Wl cone back,
everyone. Hope everyone had a ni ce break.

W have really exciting material. W were
hopi ng there were nore attorneys in the room This is
the section when the attorneys really get their teeth
into. Let nme check ontinme. W'Il go ahead and get
started. |If thereis -- | don't see any new faces here.

As | said earlier today, we have spots on
the agenda to let tribal |eaders, if they have a
prepared or witten statenent, to nmake it, to go ahead
and step up to the m crophone and have an open --
basically, it's an open m ke, except this is not
kar aoke, so Norm no karaoke. But if we don't have any
of that, then what we'll do is proceed to G oup 2 and
we'll go over the areas that we've asked questions about
In the notice of inquiry where we've heard back in the
notice of inquiry what we put out in the notice of

regul atory review. This really is about -- and I"']
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turn it over to the general council here in a nonent --
about our own processes and trying to nake cl ear our
processes inside the agency to try for the ease of use
and that there is structure, nore structure to the
processes that we're going to talk about in ternms of
enforcenent actions and appeal s.
So I'l'l turn it over to Larry and we'll go

ahead and get started with the review of Goup 2.

ATTORNEY ROBERTS: kay. W' ve saved the nost
exciting topic to follow the lunch break. So let's
start with part 573. For this part, we're going to be
tal ki ng about enforcenent, |ooking at those regul ations
and then regulations that set forth the appeal s process,
bot h service, ordinance appeal s, nmanagenent contract
appeal s and then appeal s before the Comm ssion. For
part 573 in the enforcenent process, as part of the
notice of inquiry, the Conmm ssion requested comrent
priority of review of this part and whet her the
Comm ssi on shoul d consider |ooking at drafting a
regul ation to provide for withdrawal of a notice of
violation. And in response to the notice of inquiry,
tribes essentially said that -- sone tribes said a
regul ati on woul d be unnecessary, that the agency
retains -- and the chair retains the discretion that

t hey issue and that would be to change their m nd and
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wi t hdraw an NOV.

Sonme tribes, sort of like the Buy Indian
regul ati on, commented that an agency policy woul d be
sufficient to address this and that we wouldn't need to
pronul gate a regul ation. Sone conments fromthe public
suggested that a regulation that outlines the process
and the criteria for withdrawal of an NOV woul d be
appropriate and woul d be transparent, and sone others
suggested that after an NOV is issued by the chair that
only the Conm ssion as a whole should have authority to
w t hdraw an NOV.

Addi tional coments on part 573 is: Tribes
have suggested that there should be sone process for
expungenment of an NOV after a period of years or after
the issue that led to the non-conpliance has been
resol ved. The tribes -- sone tribes commented that an
NOV has not only consequences -- the normal consequences
that cone with it, but also that NOVs can affect the
ability to secure financing. It inpacts on the
reputation of the facility. And so sone tribes
suggested that sone sort of an expungenent process
shoul d be provided. Sone tribes suggested that if NOVs
are going to go up on a website, that identifying
I nformation shoul d be redacted fromthose NOVs. Sone

public comments supported providing clients assistance,
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that the tribe -- that NIGC should -- if there is an
| ssue on conpliance, NNGC first reach out with
conpl i ance assistance so that an NOV is never a surprise
to atribe and that if NIGC had worked with a tribe to
achi eve conpliance and ended up issuing an NOV after a
non-conpl i ance that -- that that situation should not be
eligible for a withdrawal of an NOV. And the public
commented that a -- the comm ssion should utilize a
vol untary conpliance nodel, a nodel where the NIGC is
reaching out with technical assistance and trai ning,
conpl i ance assi stance and an NOV if necessary.

The NO also as part of the |arger
regul atory process al so requests a coment on whet her
t he Comm ssion should review its procedures and
proceedi ngs before the Comm ssion of those rules. And
the cooments fromthe public essentially were twofold.
Sone said that a nore formal process or a nore detailed
process nmay be burdensone and be nore costly for tribes
and could end up actually a del ayed revi ew of what ever
was at issue, whether it be an ordi nance or a NOV.

Comment s suggested that any rul es or changes
to the rules that we woul d nake woul d have to guarant ee
due process. Sone comments suggested that rather than
havi ng the appeals process in different parts, that all

of those parts be consolidated into one |arger part
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| aying out the full appeals process.

Some comments suggested elimnating the
presiding official proceedings and sone coments al so
suggest ed addi ng sone sort of informal hearing process
for ordi nance and managenent contract abuse.

And that is it for Goup 2. So for Goup 2,
we' re tal king about enforcenment. W' re tal king about
the rules that apply to service, and Part 5, nmaintain
ordi nance appeal s, and Part 524, managenent contract
appeal s, and part 539, and then appeals before the
comm ssion, Part 577.

CHAl RMOVAN STEVENS:  Trying to catch up to where
we are, match ny page.

kay. So that's the exciting world of due
process inside the agency. W've been in other areas.
W were in Mnneapolis about a nonth ago, | suppose,
when we first started tal king about these proceedings,
especially with regard to the appeal s and the appeal s
process. Also -- well, let nme stay on that topic for a
m nute where we did see -- we did hear representatives
for tribes, their attorneys in particular, talking about
the need for having clearer processes in place so they
can -- it's clearer for those who represent tribes to go
t hrough the process.

| would be really interested in hearing what
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fol ks have to say about whether we shoul d consolidate
these parts together or do they just -- are they okay on
their own but need further clarification on the appeal
process. And that may not be sonething -- if you al
haven't been subject to the appeal process, then it may
not be famliar territory for you. So understandably,
there may not be sone -- a lot of comment on that. But
enforcenent in particular, what kind of steps would

we -- would be clearer? W' ve heard a | ot about the
heavy- handed NOV and whether there are other steps
possi bl e before we get to that point, nore formalized
processes, the possibility of expungenent, possibility
of withdrawal of an NOV by the chair and whether or not
t hat woul d work or not.

So we are happy to hear what your thoughts
are on enforcenment and the process in 573 as well as
appeal -- the appeal sections.

Yes, Norm

COW SSI ONER DESROSI ERS: General comment tinme?

Nor m DesRosi ers, San Manuel .

My guess is that nost of us in the room here
aren't strangers to appeals and due process. W all
have to have within our own agencies a process of
appeal i ng and having hearings for |icensing actions that

we take. So | don't think it's too alien of a concept
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her e.

You know, |'ve devel oped procedures in ny
own jurisdictions for this and I -- I'mjust making a
comment. | don't think |I have any answers for you.

But | think it's inportant to see the
bal ance. M/ first concern is fairness, you know, that
they have a fair opportunity to present their side.
Now, how we do that? That's what's up in the air. |
hate to see the process get so bogged down in
formalities that it takes three | awers, 2,000 bill able
hours to get everybody through the process. And so |I'd
try to keep it informal but with sonme structure, you
know, that allows that fairness. To ne, that's --
that's the big concern here. | would like, for
exanpl e -- conmm ssioners around the country have vari ous
| evel s of expertise and experience and sone have | awers
with them do everything; sonme don't. But, | nean, |
woul d |i ke the opportunity to cone -- first of all
maybe get a notice that you would have an issue with ne
before I"'mcited for a violation, given an opportunity
to discuss and address it and renedy it.

If | disagree with you, then you probably
wll cite me for a violation, but then | would |like the
opportunity to neet formally and give ny entire side of

the i ssue without having to drag a $500-an- hour attorney
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along with ne.

So | don't know what the answer is, but
those are ny considerations on it when | ook at this
| Ssue.

CHAl RAMOVAN STEVENS:  Thank you, Norm

And, actually, that's our concern as well as
we've heard that. Look, | said we were in M nneapolis
and we had a nunber of attorneys that represented
several sort of varying types of tribes in ternms of the
scale of their operations, sone |larger facilities that
m ght be able to afford an attorney, those who were
I n-house counsel to a tribe, they expressed the sane
concerns. W don't want to make it so stringent that it
takes a lot of tine to get through the process and it
takes a |l ot of noney to get through the process.

In trying to bal ance out where we are now
with the Part 7573 -- because there are no steps.
That's the other thing. W would |like clearer steps on
sonething is comng instead of having an NOV just sort
of as a hammer.

You know, what | know now of the way our
staff works is there is a |lot of back and forth between
tribes, but it's not really a formal process, |like a
sort of like a notice of potential non-conpliance of

some sort before we get to that step. And |I'msure as
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TGRAs, you know, you may even have sone of these in your
own -- in your own ordi nances, in your own due
process -- your own due processes.

So we share that concern with you. W have
to strike sone sort of bal ance between havi ng sone
clarity and a little nore structure than we have now,
opportunities to renedy before the hammer cones out.
Because as |'ve said before, an NOV shoul d never be a
surprise to a tribe. It should never cone just out of
nowhere. They should know that it's com ng. How can we
formalize that process?

Sone of the other questions we have -- if
you all want to address the question of a step process
for violations in the enforcenent action, that would
be -- we'd love to hear either what you have in place or
what your experience has been, either too structured or
not structured enough or your own experience if you want
to -- just to clarify.

I f you haven't been issued an NOV by the
Nl GC, you may not be famliar with our process of how we
go through that. And there may be tribes in here that
have not received an NOV with us. And that's what |
want to clarify. You mght not be famliar with that
process, the enforcenment or the NOV process or the

appeal process because you haven't gone through it with
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us, although I inmagine many of you in your jurisdictions
have these processes in place. So | would be happy to
hear any of your own experiences with that.

Anot her question that's out there is
expungenent and withdrawals of NOvs. W'd like to hear
your thoughts on that. W' ve heard sone tribes say
that's kind of like a bad mark on your record. \Wen
they say it goes down on your permanent record, it
really goes down on your pernmanent record. You really
can't get away fromit. It does affect the tribe's
ability to get financing, bonds, you know, partnerships,
ventures. So, you know, we're interested in what anyone
has to say about their experience with that.

Nor nf?

COW SSI ONER DESROSI ERS:  Wel |, just on the
withdrawal, | nean, it strikes ne that if you' re going
to have a fair appeals process that there is an
assunption there that the appellant may prevail and,
therefore, wouldn't you have to withdraw the NOvV? |
mean, that seens to be kind of a given to ne.

ATTORNEY ROBERTS: Yeah. | think -- | think one
of the questions is whether that needs to be sonething
that's set forth in the regulation or whether that's
sone sort of guidance.

For exanple, we've heard sonme comments that
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we ought to have a regulation that says if a tribe neets
these three criteria after the issuance of the NOV that

those criteria the chair could consider wthdraw ng the

NOV, notw t hstandi ng any appeal that's goi ng on.

And so | think it's another one of these
guestions, is it sonething that we need a rule on? |Is
It sonmething that can be acconplished through gui dance
or is it sonething that we don't need any gui dance on,
that it's going to be so fact specific based on howit's
novi ng through the appeal s process what information the
chair and the Comm ssion receive after an NOV has been
| ssued, that sort of thing.

CHAl RMOVAN STEVENS: So | just wanted to clarify
that, Norm you were saying that just by operation of
the appeal, it would have to, if they prevail, then it
Is technically withdrawn, their opportunity to have it
w thdrawn is through the appeal process. D d | hear
that correctly?

COW SSI ONER DESROSI ERS: (Nods head.)

CHAIl RAMOVAN STEVENS: And part of the reason it
has cone up is that tribes do ask that -- we're right in
the NOV process and they ask us to pull back. You know,
and there is no fornmal process for that or do we need
one?

COWM SSI ONER DESROSI ERS:  Okay. Looks like there
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m ght be two scenarios for withdrawal. One is the tribe
prevails in appeal. The other would be, okay, we agree
there was a violation, but we have renedied that. Wuld
you pl ease w t hdraw?

Is that kind of what you're getting at?

CHAl RAOVAN STEVENS:  (Nods head.)

ATTORNEY ROBERTS: (Nods head.)

COW SSI ONER DESROSI ERS:  Ckay.

CHAl RMOVAN STEVENS: Yeah. |'mthinking that
t here has been one instance by the tine the NOV cane
out, they renedied it because they knew that it was
com ng.

The other side of that, | guess, is, if we
put sonme procedures in place on the sort of steps
towards an NOV, conpliance notice or warning notice,
| etter of non-conpliance, whatever we call it, that we
make sure that the NOV is sort of the last stop or, you
know, certainly enmergency situations where | woul d have
to i ssue one, but, you know, preventive so that there
woul d be no question about the validity of the NOV.
There may be denonstrations that there wasn't any renedy
or adequate renedy, that the NOVis -- that's the thing
to do, the tribe knew that it was com ng, that we take
the nmeasures we need to in a tiered-step process so that

the question of w thdrawi ng doesn't have to present
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itself, or it's easier to say, "Hey, we did all of this
before we got to this point."

COW SSI ONER DESROSIERS: | think historically,
to nmy know edge, al nbst w thout exception, nost NOVs
have resulted in settlenent agreenents. And whet her
that be a conbination of fine and conduct or rules and
how you' re going to change the behavior, at the point
that the settlenent agreenent is fulfilled, they've
conplied with the agreenent. | guess at that point
there m ght be a question. Ckay, nowis it expunged or
W t hdrawn or does it just hang out there forever? |
guess -- is that one of your considerations?

CHAl RWOVAN STEVENS: Well, that's a consideration
that's been brought to our attention, if just sits there
forever nore, even if there is a settlenent agreenent.
That goes to the question of expungenent as well.

And woul d expungenent do what you i ntended
it to do, sort of clear your record after a certain
anount of tine or a certain neasure was taken or a
conbi nation or both? |I'mworried about -- sonebody
brought this to our attention, | forget where -- if a
bank wants to know -- you know, we have sonething in our
regs that talk about expungenent, say, 573.X, a bank
could sinmply ask you, "Have you exercised any of your

rights under 573. X?" to sort of get around that question

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 89

of "Hey, have you" -- it's kind of |ike the bankruptcy
gquestion, "Have you ever requested an expungenent?" and
that may get around -- they nay be able to get to

whet her you had an NOV or not, even if it has been
expunged. Really, would an expungenent do what sone are
asking or hoping that it would do? You see what | nean?
It could be expunged. W could set it out in regulation
have it expunged. But, you know, partners or banks or,
you know, managenent officials, whoever you' re doing
business with could still ask the question if you've
exerci sed the expungenent processes.

Can | ask, what do you all do? | nean, if
you're issuing -- as TGRAs, what you're doing with
violations to individuals or to the operations with
anyone that you do business with, what happens to those
records? What goes on? It stays on the record?

COW SSI ONER DESROSIERS: W -- if it was a
regul atory warning, usually a year or two, it goes away.
If it's an actual enforcenent action, a |licensing
sanction or fine inposed, it don't get expunged; it's
there forever. But, you know, in your case and our
case, | mean, in that relationship, |I guess one of the
ot her concerns besides | enders | ooking for conpliance is
If the state is looking at ny record of conpliance with

NI TC, I'm probably going to get a lot nore scrutiny from
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t hem breat hi ng down ny neck than if | have no history of
violations. | mean, to me, that would be a
consi deration as well.

CHAl RWOVAN STEVENS:  Yes, Sherry?

COW SSI ONER RODRI GUEZ: | know this is kind of a
nai ve way of |looking at it, | guess. The two
conpari sons you were just tal king about, how we do it
W thin the comm ssion and dealing with |icense issues or
conpliance issues within the facility or NIGC, who is

supposed to be helping us figure this stuff out and

followng -- helping us follow guidelines, | don't know.
| just -- | would see it nore as you guys woul d be
wlling to work with us to help figure this out and not

put black nmarks on us if we're trying to figure it out.
You understand what |'msaying? So it's an automatic

mar k on your record because we did an NOV and we're

willing to work it out so we worked it out. To ne, |
don't know. | guess |I'mjust thinking there would be an
assunption that you guys would be willing to work with

us to help keep or record clear because we're really
trying to do the right thing.

CHAl RMOVAN STEVENS: So nore of a conpliance
nodel versus a punitive nodel ?

COWM SSI ONER RODRI GUEZ:  Ri ght.

CHAl RMOVAN STEVENS: That woul d be ny hope is

Veritext/NJ Reporting Company

800-227-8440 973-410-4040




© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 91

that we could solve the issue before it conmes to the
poi nt of an NOV because | really how serious an NOV is
for atribe. And perhaps the way to go here is with the
sort of step system before you get to an NOV, a nore
formalized -- formalized process.

Here's a question: Yeah, this one always is
an interesting question. In the appeal process, nmany
of , you know, the decisions for enforcenent there --
they cone fromthe chair. The chair nakes the deci sion.
And on appeal, if a tribe appeals it and they don't go
t hrough the settlenent process, the chair sits on the
appeal board. There's three conm ssioners and the
appeals go to the full comm ssion. And so the question
is: Should the chair sit on the appeals? W only have
t hree peopl e.

So the only reason we ask these questions is
because they have been brought to our attention. At
sonme tinme a tribe has nentioned or nultiple tribes have
mentioned to us, "Hey. Wy does this happen and should
the chair be sitting on the appeal ?"

Yes.

COW SSI ONER POALESS: Mark Pow ess, Big Sandy.

Wth the chair as part of the appeal process
and the chair making a determnation that there is an

NOV, sitting in the appeal process would be seen as a
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conflict of interest. The fundanental perception exists
that there is a conflict of interest. The perception
being what it is and perhaps there should be sone type
of a recusal process for a chair. | would naturally
think that the chair would nake a decision, the appeal
goes to the chair and to the other nenbers. And whet her
or not an individual would have a process for appearing
woul d be a question of which creates a conflict of
interest. That would be ny perception anyway.

CHAl RMOVAN STEVENS: Thank you.

DEPUTY COMM SSI ONER ROBERTS: John Roberts,
San Manuel .

Putting a | awer hat on for a bit, just
goi ng on past history and everything, | understand the
argunent that the chair would have to recuse. The other
problemthen is that, again, nbst courts of appeal you
have an odd nunber of judges for a good reason.

So in the instance here, you have two
conm ssi oners, one votes for, one votes against or in
the instance in recent history where there was only two
comm ssioners. So you'd have the chair recusing and
you' d have one conm ssioner naking the decision. So
that woul d be sonething else. There may be a perception
that there is a violation of due process.

The other side of it is the chair would be
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issuing the ruling. You still have the opportunity
where the chair is either convincing the other two

conm ssioners of the soundness of the decision or the
ot her two comm ssioners could prevail upon the chair to
show, you know, the weakness of their ruling. But I
think the problemis you' ve got to keep up with the odd
nunbers and the nore you keep whittling it down, the

| ess due process you actual ly have.

CHAl RMOVAN STEVENS: Yes. Grab a m crophone
t here.

UNKNOMN SPEAKER: John, question on that and |
was consulting with the almghty Tracy Burris. Could --
and not having the | awyer hat on, could there be
somet hi ng where there would be a presiding officer for
your initial and then go to the full comm ssion as an
appeal ?

DEPUTY COWMM SSI ONER ROBERTS: Knowi ng how t he
federal governnent is set up and how the agency is set
up, I'mnot sure how nuch flexibility they have for
sonmething like that. Again, you re |ooking at a whol e
set of regs, which is probably the last thing we want.

CHAIl RMOVAN STEVENS:  Yes, Tracy?

COW SSI ONER BURRI'S:  Just out of curiosity, I'm
trying to think back. The process goes to the chair,

t he comm ssioners, and anyone chal |l enging goes to

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 94

interior to the admnistrative hearing officer?
ATTORNEY ROBERTS: It can go to a presiding

official to determ ne facts and nake a recomendati on
and then it goes back to the conm ssion.

But follow ng up on the coment that it
may -- if the chair does participate within the appeal,
whi ch has been the practice, sonetines the other
comm ssioners -- | nean, history has shown that the
chair has changed their m nd on appeal and actually
changed their position and sided with the other
conm ssioners. So at |least the history of the process
has shown that even where a chair issues a decision
that's on appeal, they have reversed thensel ves.

Coul d we just show a show of hands of folks
t hat have been involved in any sort of appeal before the
Comm ssi on? How about appeal s before your own

conm ssi on?

And is your process -- generally speaking,
Is it a detailed -- | nean, is everything laid out in
witing, the process very clear? | nean, one of the

comrents, quite frankly, fromour staff review ng these
Is our regs don't speak to this issue, our regs don't
speak to that issue. And | don't know whether that's
good or bad, but you can always get a nunber of

attorneys in the roomand try to draft something down to
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the mnutia. But there seens to be a lot of flexibility
I n our regs because things are not addressed squarely in
the regs. And so if folks have general comments on it,
that woul d be very appreciative. The Conm ssion woul d
appreciate that input on how can we nmake these regs nore
transparent w thout making them overly burdensone so
that tribes need to hire a slew of attorneys.

CHAl RMOVAN STEVENS:  Yes.

COW SSI ONER DESROSIERS:  1'1l share our process
with you if you like. [It's actually -- it's a two-step
process. | have delegated authority to certain

directors in the agency with authority to take licensing
actions and then whether it be a denial or a suspension,
the licensing woul d then appeal that action to a hearing
wth ne.

There is service notice requirenents, tine
requi rements for notice, giving themnotice of when the
appeal is. They are notified that they have the right
to have representation of their own choosing and at
their own expense. They're advised of the rest of the
process, if they don't like ny ruling that they can
appeal, in that case, the tribal court. The hearing
process itself is nmuch like -- the burden, of course, in
licensing is on the licensee to prove their suitability.

So -- but the director that took the licensing action
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nore or | ess acts as the prosecutor, presents their case
first on why they took the action that they took. The
appel |l ant has the opportunity to question themor any

W tnesses or any docunentation, everything is provided
them an opportunity to exam ne all docunentation,
evidence that's presented or any surveillance evidence
IS presented.

They then get their turn, either thenselves
or through their representation to give their side of
the story or we're allowed to ask them questions. And
It's structured. Like, we have a formal court reporter
that records the entire hearing process. And then |
render a ruling in witing wwthin a certain tine frane
|"'mrequired to do. It has to be served within a
certain tinme frame and service of that ruling again
advi ses them of the further appeal process. It's not if
they want -- if they want to appeal to tribal court,
there is tribal court procedures on how that goes.
Essentially follows the sane program and you petition
the court when the notice of appeal and within certain
time frames. Your petition has to include a bunch of
certain things, the reason why you're appealing, what
the ruling was and why you think it's subject to being
overturned, in other words, is there new evi dence or

somet hi ng.
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The court procedures do specify to sone
degree that -- that the appeal -- that the judge's
ruling on ny ruling can only consider did | prove the
violation and did | have authority to do what | did. In
ot her words, they can't tanmper with the sentence, so to
speak. They can't nodify nmy sentence. |f we proved
they did this and we prove that that's a violation, then
ny sentencing, whether it be a revocation or a fine,
isn't subject to nodification by the appellate body.

Is that hel pful? | nean, that's .

ATTORNEY ROBERTS: Just follow ng up on sone of
the steps that you laid out in terns of issuing a ruling
within a certaintinme frane. Do you -- is that days or
weeks or generally speaking?

COW SSI ONER DESROSIERS: My ruling is supposed
to be issued within 10 days of the conclusion of the
heari ng.

ATTORNEY ROBERTS: And so | guess that we'd be
Interested in comments in terns of, you know, should the
Comm ssi on consider setting sone sort of tinme frame or
| ssuing a decision where we have, you know, written
subm ssions. Let's say, you know, it's just on the
papers and enforcenent actions or actions to nodify or
void contracts, those sort of issues. Should the

Conmi ssi on i npose sone sort of deadline? Should the
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Commi ssi on i npose sone sort of deadline in ternms of the
subm ssion of new evidence? Should it be within a
certain tinme frame after the briefing? Should -- or
should we just leave it to, you know, sonething |ike
bef ore the Conmi ssion issues the decision? Any sort of
t houghts on tine frames and deadl i nes woul d be hel pful.

COW SSI ONER DESROSI ERS:  Well, if your appeal is
based only on witten subm ssions, briefs and any new
evidence and there's no -- there's no physical fornal
heari ng, oral argunents or any of that, then | would
t hi nk you get one shot, you know, to nmake a case and |
woul d think you woul d want a deadl i ne by which they have
to conplete that submssion. And then | think it's
reasonabl e that you woul d have a deadline to rule on
what was subm tted.

CHAl RMOVAN STEVENS:  Yes.

COW SSI ONER DESRCSI ERS:  Just to add a little
bit nore. The way we do it, we keep it somewhat
informal and the licensee friendly. W don't follow
Federal Rules of Evidence. W don't follow California,
you know, state rules of evidence.

But as both sides have a chance to exam ne
any docunents and they're given adequate tinme, you know,
to review, asked do they have any reason to doubt the

authenticity of the docunent, that sort of thing.
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Havi ng been involved in the process, you
know, it flows very quickly and wi thout getting bogged
down in mnutia. And, again, keeping the | awers away
fromit in the sense we're just -- you know, sense of
fair play and justice. That's really the overriding
concern. W just set sone realistic paraneters because
here and there having revi ewed ot her ordi nances and
ot her policies sonetines we | eave out, and within "X"
period of time, you need to render a deci sion.

But, also, keeping it realistic in terns of
I f notices are being sent by regular mail, you know,
keep in mnd what the tine constraints on that are on
your end and al so, you know, on the appellant's end.
Just kind of straightforward sinplicity should worKk.
And we've found it's very effective in our operation.

CHAl R\MOVAN STEVENS: Here's a question. And it
rel ates back to an earlier conversation this norning on
fees. And if we get to a point where |ate fees have
been assessed and still fees have not been paid, fees
have not been paid and we trigger a point in tine where
an NOV shoul d be issued, sone action needs to be taken
because there is no conpliance to pay the fees, even if
we set that nmechani smup, should that |ate fee notice
and the assessnment appeal process be governed by the

same as NOVs, the sanme sort of appeal process as what we
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have in place or will have in place for NOVs, civil
fines and closures? Sanme process?
Yes.

COWM SSI ONER BURRI'S:  Tracy Burris, Viejas.

So how bad is that process? | nean,
statistically, how nmany |ate fees? How nmany |late -- how
bad is it? | nmean, it goes to the structure. You're

sayi ng 50 percent of us or 60 percent of us are doing
late or is it 2 or 3 percent, 1 percent? | think there
has to be a degree of severity by which we want to set
the fee process that conpares to the fee.

CHAl RAMOVAN STEVENS: Wel |, one of the reasons why
we' re changi ng or suggesting that we change to a fisca
year is | think sone of the trouble is that tribes
trying to fit into the calendar year and the tine it's
taking themto assess their fees and put them forward
based on that. And we're hoping that renedi es sone of
it. And we're using their audited financial statenents
I nstead. That m ght be causing sone of the problem As
far as nunbers, | don't know right offhand. Most of the
tribes are paying on tinme and payi ng what they shoul d be
or giving their best effort to pay what they should
based on the calendar year. So | really couldn't give
you nunbers on that. | think it will go down. Wen we

change to fiscal year, | think the calculation fromthe
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fiscal to the cal endar year is what's causing sone to be
| at e.

COW SSIONER BURRI'S: | nean, those that are
havi ng probl ens woul d be objecting to anything that is
severe and those are that neeting the schedul e m ght
t hi nk what ever because we know we're going to neet that
for whatever reason.

COWM SSI ONER DESROSI ERS: | can't speak for the
Nl GC t oday, but when | was there, probably 90 percent of
NOVs dealt with either late fees or failure to submt
their audits. And it's probably still the vast majority
| woul d guess.

The only other kind of things that m ght be
appeal ed, denial of approval of a nmanagenent contract,
deni al of approvals of certain contracts that they
approve. But those are really in ny experience where
the mninmum-- there was never an NOV issued for
non-conpliance wwith MCS. That was nore of a nutual
| et's-work-it-out-with-the-clients kind of situation.
There were never any NOvVs for that.

Does that answer your question?

COW SSI ONER BURRI'S:  You know, part of ne says,
hell, nmake it tough as hell. | nean, | do it. Mbst
people |I know neet it. So why would | worry about it?

But on the other hand, | don't know how many are m ssing
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for whatever reason. And if it's a high nunber, then
obviously, if it's the fiscal year versus cal endar year,
It may have an inpact and there definitely needs to be
study. And if not, we really need to figure out the
real reason why. But | don't want it to carry over --
this type of process to carry over into sonething el se.
My tendency would be let's be relaxed. And then | don't
know, does it go to pre-NOV or does it go straight to
NOV?

ATTORNEY ROBERTS: | think as Norm nenti oned,
sonme just went to NOvVs. And so, you know, one of the
guestions here is if we set up a process whereby what we
were tal king about this norning, you know, if it's
within a 90-day tine frame, there is a late fee
assessed. Wat sort of appeals process should we have
for that assessnent of a late fee? Because let's say --
let's just make up the late fee is $500. Well, appeal
of that late fee is going to cost nore than the |late fee
itself. And so should the Comm ssion | ook at sonme sort
of stream ined process for those? Because let's say we
say "Hey, the assessnment is wong. You didn't pay your
fee on tine" and the tribe comes back and says, "Well,
actually, we think the way you've calculated is wong.
W think we've paid the anount is due at NI GC "

And so how do we handl e those sort of
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processes, and should we use a rel axed nore infornal
process sonething different than what we have on the
book right now?

COW SSI ONER BURRI'S:  The question | ask, then,
is what is the inpact on the NIGC? Does this short your
budget? What is the inpact? |In other words, the
severity of the crinme should inpact -- you know, a | ot
of people who respond because they didn't pass their
budget maybe.

On the other hand, what is its true inpact?
As you say, $500. Sonme may say, "$500? | might as wel
be late.” You know, so is it 5,000 or, you know,
per cent age?

But then again, | have to ask the agency:
What's the inpact to you, or is it just the fact that
it's late? And we have to have a standard based on
that. | think in fairness to the tribes, if you're
operating on tribal noney, then what is the inpact to
you?

CHAl RMOVAN STEVENS: That gives ne information
that | should have the next time we tal k because our
operation is funded by fees, and if there is an ongoi ng
pattern of |ate fees or mscal cul ated fees, that causes
a problemfor us operationally. So that's just

information we're going to need for the next tinme we
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di scuss this.

COW SSIONER BURRI'S: I'mgoing to ask a
question, and | don't renenber. | know |I've asked it,
but a long tine ago, sonething | heard. Wen the N GC
collects fees for a given year, any overage of what you
extend in your budget each year, do you carry it over or
does it have to go calculate back to the tribe for that
year ?

CHAl R\MOVAN STEVENS: W have authority under the
Act to carry it over.

COMWM SSIONER BURRIS: It's a certai n anpunt,

t hough, isn't it, that you normally carry it over?

CHAl R\MOVAN STEVENS: W have to get by |ong
enough. Right now the fees are six nonths apart.

They' re biannual. So we need enough to carry us six
nmont hs.

COWM SSI ONER BURRI'S: Ahead of tine?

CHAl RMOVAN STEVENS:  Ahead of tine.

COW SSI ONER BURRI'S:  Yeah.

CHAIl RAMOVAN STEVENS: So we have enough to get by
for the next six nonths and then the next fee assessnent
conmes in and the tribes pay their fees. So unnerves ne
alittle bit because | don't live |like that personally.
It's alittle nerve-racking because if sonething happens

to those fees, whatever it mght be, whether it's late
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or the industry stabilizes a little bit, and our budget
goes down, the anobunt of fees that are comng in --
yeah, we go for six nonths and then the next set of fees
come in to fuel us for the next six nonths.

COW SSI ONER BURRI'S:  You know, you raise a good
guestion there because now you're tal king about the
| npact of the econony which does alter what the
conclusion may be. So it may nean the severity of the
penal ty woul d be hi gher because of the unseen
forecasting of the econonmy and the need for NIGC to have
Its funding. Thank you.

CHAl RAMOVAN STEVENS: Does npst everybody e-mail ?
| know that seens |ike a strange question. O faxing?
Service by fax? W've heard a | ot of concerns about
whet her we shoul d be serving tribes by fax or whether it
needs to be an actual docunent, how we actually have
tribes that have trouble with faxing. W actually have
tribes that have issues with e-mailing as part of the
service. W're |ooking at what nethods by which we
shoul d provide service on notices and appeal s.

M5. ANDREWS: | think | went through collecting

the late fees and stuff that you guys were tal king

about. | don't think there is any harmin having
sonething informal. A late fee is a late fee. It's not
an NOV yet. If you have the procedure down for an NOV,
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| really like the idea of having sone kind of conpliance
authority. | think it's inportant to have sonething in
witing 30 days before the NOV is issued. You're going
to give thema chance to conply. And giving themthat
war ni ng before the NOV cones out and then maybe down the
road the issue of trying to withdraw that NOV isn't such
a big deal because you already had the first warning to
begin wth.

But | think the late fees, | don't think
that they need to hit that point until they are, like,
90 days late, like you were speaking of earlier. Then,
tone, it's |ike, okay, now you're in the NOV process.
So 30 days before the end of that 90, you kick themthe
conpl i ance one when you say it's going to go to NOV at
t hat point.

So | think the late fees can still go into
t hat process, just start out nore formally. And having
sorme kind of conpliance warning, saying yes, eventually
| ate fees will work into the process.

And as far as communicati on goes, | think
for ny tribe every which possible way you can. God only
knows where that one fax is going to end up -- and if
the receptionist or secretary that received it made the
copi es that should have been nmade to give all counsel or

all gam ng conmm ssion or whoever.
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CHAl RAMOVAN STEVENS:  Yes, sir.

COW SSI ONER DESROSI ERS:  Having firsthand
know edge of the problens with faxes and e-nails with
the task force here in California, the one thing that's
not going to change is the office where the gam ng
conm ssion is |located or the tribe is |ocated, nore
likely than not. And so that -- the tradition is the
best way to go, whether it's by certified mail, return
recei pt requested, there is no question.

But we've gone through this for the | ast
four years in California and to the point where | ess and
| ess tribes are using faxes. There are tribes in sone
renote areas of the state where the tel ephone
transm ssion lines are not really where they shoul d be.
And, again, the sane thing with the e-mail. It gets
caught with the spamfilter, sitting in your out-box and
never really went, and you're relying on Mcrosoft to
make sure that the |egal process has been conpl et ed.

So you really need to go, you know, with the
old way, and that's why | inagi ne when you're setting
your time limts for notice and response that you have
to take into account you need to be using snail nail.

| mght add to that, | was surprised to hear
in our tribal court they cannot accept faxes or e-nails

of any docunents or evidence or anything I want to
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submt. | have to send everything through received
mail, either US or UPS or Fed Ex. | can't send them --

| was shocked.

And, |ikew se, they can't send ne anyt hing
either. By the tinme they send ne their notice, | nean,
through the mail, |1've lost 3 of ny 10 days that | have

to respond to what |I' m supposed to.

CHAI RWOVAN STEVENS:  Yes.

COWM SSI ONER RODRI GUEZ: As far as the mail or
e-mail or fax, | believe any of those -- |ike she said,
you know, we can do all three. But what | think is
I nportant is that the gam ng conm ssions, the tribal
gam ng conm ssions, nmake sure that we get that. Because
sonmetines it goes to tribal counsel and it doesn't go
any further. That doesn't help us. Being the primary
regul ators of this state, we are the ones who are going
to make sure this gets done. |It's inportant that we get
t hat information.

CHAl RMOVAN STEVENS: So it sounds |ike the
consensus is that when we're serving notice of an
action, we do it through either certified or return
receipt mail, snail mail basically, good ol d-fashioned
mai |

The other thing that we're trying to do from

our side of it as an agency is trying to receive
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i nformation in other ways besides snail mail. You know,
submtting information, not having it be restricted both
ways, but at least restricting -- it sounds |ike, you
know, the actual service of action be certified mail,
and then we can probably supplenent that and hope that
it gets where it needs to go. But the actual docunent
will need to go by regular mail, certified sonehow. But
we can receive information in a nunber of different
met hods, whether it's fax, e-mail -- because we're
not -- our system does not necessarily allow that kind
of nmovenent. We're hearing a lot of tribes wanting to
submt that way. GOkay. That's the fun world of
enforcenent actions and appeal s.

COW SSI ONER BURRI'S:  Listening to ny -- Tracy
Burris.

Listening to ny |lawers, | notice the courts

are requiring nost of themnow to be sent by
el ectronically and not either mail or fax. That's an
interesting twst interns of that. [|'mjust throw ng
t hat out there.

CHAl RMOVAN STEVENS: Maybe to get away from
paper, renoval of trees. So that's appeals and
enf orcenent.

Yes. Norm
COW SSI ONER DESROSIERS:  Well, | don't nean to
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sound like I'm-- if you don't mnd the troubl e of
havi ng agreenents with nultiple different options. You
know, if you and | agree that |1'd like to receive stuff
by e-mail as |long as you get an acknow edgnent and
receipt, | don't have a problemw th it. Probably nost
tri bes wouldn't. You know, we've worked hard with Eric
here to get set up where we submt our |icense

determ nations electronically, and we love it, you know.
But each side gives, you know, acknow edgnents of
recei pt and whatever and we communicate that. |f you
don't get ny acknow edgnent and recei pt, then sonething
has gone sideways and then you have to mail it to ne. |
think that woul d be our preference, but that m ght not
work for all tribes.

COW SSI ONER BURRI'S:  Just so -- in doing the
process, | think what John alluded to, | think what the
problem -- you'd have to change the reg -- the person
that's notified that's on that list, instead of it being
a person, the e-mail would be an account that woul d be
set up specifically for the Conm ssion as a whole, you
know, for the conm ssioners or -- wthout a nane of
sonmeone that may not be there in two years and doesn't
get taken off the list. | think that's often a | ot of
probl ens we have with e-mails is it's soneone who is no

| onger there, so it doesn't get received.
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But what you're referring to nowis the
process, not to a person, but to a specific departnent
or whatever, those could be set up. But | think you
have to change the reg, if | renmenber right, because the
deal says it has to be identified as a person who woul d
be responsi ble for seeing such notifications.

ATTORNEY ROBERTS: Yeah. | guess one way, maybe,
to address what everyone is saying is maybe after that
initial service where you know there's an issue, then
the parties can figure out how they want to be served
thereafter. Maybe the initial is certified mail and
then thereafter it's up to the parties on how t hey want
to effectuate service.

CHAl RWOVAN STEVENS: So if there are no other
comrents on this exciting topic, we can take a break.
We actually made it all the way to the break. | wasn't
sure if this was going to be a topic that was not going
to be very exciting or at |east garner a |ot of
comrents. So there are refreshnments back there. Let's
take a 15- or 20-m nute break, stretch our |egs, and
we' |l conme back and tal k about G oup 4, which is nore
i nteresting stuff on background investigation, key
enpl oyees, primry managenent officials, nonitoring and
I nvestigations, all that sort of background stuff.

(Recess taken from2:40 to 3:19 p.m)
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CHAl RMOVAN STEVENS: |I'mgoing to turn the
m crophone over to Larry again for a quick overview of
what is in Goup 4.

ATTORNEY ROBERTS: kay. The parts that we're
going to discuss in this part of the consultation is
Parts 556, 558, dealing with background investigations
and gamng licenses, primarily the pilot programthat
has been in place by NIGC and how we fornalize that
pilot programin regulations if we nove that route.

W' re going to discuss 571, nonitoring
I nvestigations, Part 531, collateral agreenents, and
Part 537, background investigations for persons or
entities having a financial interest or having
managenment responsibility in a managenent contract. And
then Part 502, definitions.

In ternms of the pilot program under Part
556, the notice of inquiry requests a coment from
tribes in ternms of whether we should pronul gate
regul ations to fornalize the pilot program W heard
very early on fromstaff that nost tribes or the vast
majority of tribes are participating in NIGC s pil ot
program

And what the pilot programdoes is it
essentially allows tribes to submt a notice of results

to NIGC and to maintain the applications and the actual
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i nvestigative reports with the tri be.

In response to the NO, the public supported
formalizing this programeither through regulation or
policy. A couple of questions that we've been putting
forth in the consultations is: |If the Comm ssion goes
forward with formalizing the pilot programthrough
regul ati on, could that regul ation change or i npact
current ordi nances and what inpact would that have on
tribal gam ng ordi nances, if any?

And the second question is: How should
notice be sent to the NNGC? Right now, it provides for
two notifications to NNGC. The tribe notifies N GC of
t he background results and the tribe advises NI GC of the
i ssuance of a |icense.

Fi ngerprint processing. | know that this
has been a question or an issue for sonme tine, that is,
whet her NI GC should all ow fingerprint processing for any
enpl oyee designated by the tribe regardl ess of the
position of that enployee. Public coments on that have
general ly supported NI GC all ow ng access to the
fingerprint processing for any enpl oyee that a tribe
desi gnat es.

Background i nvestigations for persons or
entities with a financial interest in or having

managenment responsi bility under a managenent contract.
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The Conmmi ssion asks in the NO whether NI GC should
clarify that nmanagenent contractors in Cass Il or
Class Il facilities nust have conpl eted background
I nvestigations.

Comments generally fromthe public were a
maj ority supported this clarification. W received sone
comrents that NI GC doesn't have any authority to approve
Class Il managenent contracts or to require background
I nvestigations. And sone conments suggested that this
i ssue was al ready covered by tribal safety and conpacts.

Sonme suggested revising the background
I nvestigation process related to the approval of a
managenent contract. And | think sone of the comments
that we're hoping to hear fromall of you are how coul d
a process be streanmined while still maintaining the
integrity of the current process and what entities, if
any, would qualify for a streamined process.

Col | ateral agreenents. W had a question
during the break and then we can talk about this a
little bit nore during our discussions, but, as nost of
you know, NI GC has defined collateral agreements wthin
the regulations. And I'mjust going to read it. There
seens to be sonme anbiguity, although I'm kind of
conpl etely shocked that sone fol ks don't know exactly

what thi s neans.
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Col | ateral agreenent neans any contract,
whether or not in witing, that is related either
directly or indirectly to a managenent contract or any
rights, duties or obligations created between the tribe
or any of its nenbers, entities or organizations and a
managenent contractor or subcontractor or any person or
entity related to a managenent contractor or
subcont ractor.

So | think we would like to hear nore in
terns of what the tribes view as collateral agreenents.
The majority of -- the NO asks whether the regul ations
shoul d be revised to require both subm ssion and
approval of collateral agreenents, and the comrents we
received fromthat are that there was support for
requi ring the subm ssion of collateral agreenents.
There's di sagreenents about whether coll ateral
agreenents shoul d be approved by the NI GC or whet her
NNGC is |limted to just approving managenent contracts
and not collateral agreenents. And then sone coments
suggested that requiring actual N GC approval of
coll ateral agreenments woul d di scourage private
i nvest nent .

We have heard that N GC does not have the
authority to actually approve coll ateral agreenents,

that these agreenents are business decisions of tribes
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and that they would elimnate NIGC s authority to nmanage
the contracts and that agreenents other than a
managenent agreenent should be left to the discretion of
a tribe.

QO her tribes and the public weighed in
saying no, actually, N GC should review and approve
col l ateral agreenents, that N GC has a trust
responsibility to do so, that approval of collateral
agreenents and nmanagenent contracts woul d protect a
tribe's sole proprietary interest in the gamng facility
and that approval of collateral agreenents would
di scourage any third parties fromtrying to take sone
sort of nefarious advantage of a tribe and then that
approval would reduce -- of collateral agreenments would
reduce any risks to both parties.

Wth regard to Part 571, nonitoring
I nvestigations, the notice of inquiry asks whether to
clarify -- whether the Comm ssion should clarify NIGC s
access to papers, books and records where those papers,
books and records are stored offsite and mai ntai ned by
third parties.

Some comments basically said NI GC al ready
has this authority and we do not need to revise the regs
to make that clear. Ohers said that we should only

clarify that NI GC can access off-site |ocations
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mai ntai ned by third parties and not nake any ot her
changes to Part 571.

Sonme comments suggested that tribes should
be required to maintain all these docunents on site and,
therefore, there would be no need to clarify access to
off-site locations. Coments suggested that N GC only
request records within its statutory authority and that
any regulation that is anmended should clarify or deny
Nl GC authority to access Class |IIl records.

Definitions. W would be interested in
comrents on the definitions in general, any definitions
that you feel could be clarified or inproved. The
notice of inquiry asks whether the definition of net
revenues for nmanagenent fees should be revised and
I ncorporate GAAP. A nunber of comments supported this
revision, although sone coments said, you know, you may
want to do that but GAAP nmay be inconsistent with IGRA s
definition of net revenues and you need to stay in
conpliance with IGRA. And if the intent in noving
forward with changing the definition is to change the
cal cul ati on of managenent fees, then we should be using
some sort of different term nology. And that -- sone
suggested that N GC consi der repealing the nost recent
change to the definition because the definition right

now i S not consistent with | GRA
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So general questions on net revenues is
whet her the definition needs clarification, whether GAAP
woul d actually provide that clarification and whet her
the definition can be inproved upon while stil
remai ning consi stent with GRA's definition of net
revenues. And that is it for Goup 4.

CHAl RMOVAN STEVENS: | apol ogi ze there for the
pause. |'mlooking at ny notes here.

In the background investigations and getting
| i censes and the whole pilot program nost everybody is
on the pilot program It's not really a pilot program
when it's been around about seven or eight years.
That's why we're addressing it.

W heard imrediately that tribes said we
shoul d just make the pil ot program part of your
regulations in 506 and 558. So we're | ooking at
I ncorporating the pilot programinto those parts.

One of the questions | have is we've
heard -- one is that | assune we're getting favorable
comments about that no natter where we go in trying to
mai ntain and, well, create sonme consistency across the
regi ons, because each region works with the tribes in
their area for the subm ssion of new reports and
| i censes and results. So we want to create sone

consi stency through the regulation once we draft this in
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a way that incorporates the general provisions of the
pil ot program

But al so, one of the things that we've heard
fromtribes is that we should be -- in ternms of those
background results, we should be helping tribes. If you
have peopl e who are novi ng throughout the industry and a
background has al ready been done on them sone tribes
woul d i ke to have access to that information and that
they would like us to be -- in sonme way have a role in
that. How can we help informa tribe's |icensing
decision if work has already -- if soneone has al ready
been licensed in another jurisdiction, another tri bal
jurisdiction, then, you know, how can we help aid a
tribe in that licensing process for that person or
adding onto a current |icense history.

W' ve heard sone m xed things about this
because sone tribes who m ght have done the foot work
may not want to share sonme of this information. Yet we
hear fromtribes, "W need you to help us so that we can
trimour costs. If we don't have to go through the
exerci se of having to |license sonebody in anot her
jurisdiction that has already licensed them if there is
new i nformation since the last tine they were |icensed
fromanother jurisdiction, can't we just get that

i nformati on?"
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There are sone tribes who are not able to
have as hearty a licensing group address this. You
know, it's interesting because we've tal ked to sone of
the other jurisdictions |ike Nevada and they -- you
know, a |lot of folks go through Nevada and get
i nformati on about |icensees that have been licensed in
their jurisdiction and they share that information as
| ong as the applicant has signed a rel ease.

But, you know, 1'd be interested in hearing
what you all think about what role the NI GC shoul d have
in trying to be sort of a warehouse or at |east a
conduit of licensing information. Since we have a | ot
of regulators in the room | thought that m ght be an
i nteresting question to ask to begin.

EXECUTI VE DI RECTOR SCHULTZE: Jerry Schultze from
Morongo. Wiat's the TAP programfor? Isn't that what
this is all about?

ATTORNEY ROBERTS: The TAP program as it
currently stands, provides information about where that
person has been |icensed before. Then ny understandi ng
Is that you need to reach out to that particular tribe
to get any information on the individual. Al it shows
you is that they nmay have worked there or applied there.

And so | think the question fromthe

chai rwoman i s should we be enhancing that so that if
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Tribe A has sent a notification of results, we can
provide that information directly to Tribe B, as opposed
to Tribe B having to track down all the different.
EXECUTI VE DI RECTOR SCHULTZE: But at what cost?
How many nore enpl oyees, etc.? | nean, right nowif we
find that soneone works for another tribe, we get on the
phone, say, "Hey, we're going to send you a rel ease"
and, boom that hel ps the communi cati on channels to help
us going with all the other comm ssions and sonet hi ng
like that. | think that's a good thing.
COWM SSI ONER DESROSI ERS: Nor m DesRosi er s,
San Manuel .

Actual ly, we're tal king about two different
things. This pilot programis a whole separate issue
than TAP. The TAP, our feeling is -- and we had thought
that it would be the goal for that programto give nore
i nformation than this person had applied for a license
in this tribe. W had hoped -- and | don't see why it
can't be enhanced to say this person was |icensed by
this tribe, this person was denied by this tribe, or
this person was suspended or revoked by this tribe.

That woul d be extrenely helpful. And we don't need any
nore than that. Then we can get the rest of the story,
I f we need to, fromthe tribe. But to have the

i nformation that they were suspended or revoked and run

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N oo o b~ wWw N P

N N N N N N P B P PR R R R
a A W N BB O © 00O N O 00~ W N ., O

Page 122

t hat agai nst what they've said on their application is
extrenely valuable to us. But for you to get nore

i nvolved in the whys and the wherefors and all that, |
don't think you want to go there.

First of all, the one- or two-page sumraries
that we give on our background results of suitability,
term nations, you know, for you to give a whole |lot nore
I nformation, you're going to need a warehouse for al
t he paper that went along with any subsequent actions
and denials and, you know, all the rest of the due
process and the hearings. So | don't think you need to
go there.

| think the -- the Tribal Access Porta
woul d be valuable if you just added those other three
categories rather than just saying, "Well, they've
applied for a license at this tribe or called in." |
think that's the consensus from everybody |I've talked to
in tribal regulations.

Now, the pilot program as you' ve said, |
nmean, that -- there again, everybody -- the reason
everybody is on it is because if you didn't -- if NIGC
years ago didn't institute that program they woul d need
to rent warehouses for all the subm ssion requirenents
for every license. | nean, the file for every applicant

woul d be that thick. That's why they went to it, and
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it's worked beautifully. And so | don't think anybody
Is objecting to formalizing that into a regul ation.

CHAl RMOVAN STEVENS: And that's what we've heard
in regards to the pilot program W wll -- it's our
understanding that -- at least I'lIl say it's ny
under standi ng that the same information is being pulled
fromregion to region that -- you said you worked with
Eric. We are all pulling the sane information. | think
as we nove forward and incorporate the pilot program
into the regulation, we're looking to create a
consi stent process. And one of the things that we've
heard is, you know, go ahead and fornmalize the pil ot
program but don't change the way | do this, fromthe
tribes. Don't -- and | guess -- | guess there is sone
slight variation fromregion to region on how this
happens. The sane information is being pulled. It
m ght |l ook different if and when we get to a point where
we're formalizing this. But it's nmeant to create sone
consistency fromregion to region in the process, to
pull the sanme information we're asking fromyou in
nort hwest as opposed to Ckl ahoma or down here in
California. So we do want to create sone consistency.

The other thing | wanted to say about the
Tri bal Access Portal, another area of inprovenent that

we're looking at is to make them a nore useful tool for
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tribes. What it was intended to be is not what | think
I s happeni ng today when you can only go in and see, you
know, John Doe, this tribe, and nothing else. It's
really not very helpful. W do have sone technol ogy
chal | enges right now, and we're | ooking to address that
and have the TAP be nore useful than it is right now.

You know, now that we're tal king about it,
are there any other suggested changes to the TAP portal,
the Tribal Access Portal? Any suggested changes aside
from what you' ve nentioned about whether they' ve been
| i censed, denied, revoked, suspended? Any other changes
to that systenf

kay. So the Conmi ssion has a certain
anmount of time after we receive sone results and we have
a certain anmount of tinme to object to the results.
Usual ly, it's nmy understanding that there -- tribes are
post poning issuing a license or they issue a tenporary
license while that period is taking place. O they just
don't have themwork until they hear fromus as to, you
know, let the objection tinme, which I think is 30
days -- 60 days to object -- for us to object.

If we get information, should we be sending
a letter back to the TGRA saying "W have no objection"?
And it doesn't necessarily nmean that we're going to

wait out the 60 days. But as soon as we have
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i nformati on, should we be just turning around and
telling you, "Hey, it's clear. W have no objection to
this |licensee and you can nove forward"? How does that
sound for an option so that the TGRAis not sitting and
wai ting and the enployee is not sitting and waiting?
O, you know, if you've hired them and we've objected
but you don't hear about it for a while, that they go

t hrough the process, your normal |icensing revocation
process, would that be hel pful to you as the ones who
are issuing the licenses, to have, as soon as we know
that we have no objection based on the information that

we have that there is no objection? Because if we don't

have a full |icensing package, we'll call you and tel
you -- say "We're mssing this information. The Soci al
Security nunber isn't clear.” W do that right away.

But if we're clear, should we be telling you right away,
"Ckay. This licensee is good and we have no objection"?
COWM SSI ONER DESROSI ERS: Nor m DesRosi ers.

Back in the old days, we used to issue
tenporary |icenses because it took the NIGC and the FB
six months to get us crimnal history results. Since
that has been digitized and autonated and we get
generally the results back within a couple hours, we've
done away with tenporary licensing. W can print them

out, the licensing, within 24 hours.
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Along tinme ago -- and |'m aware sone tribes

do wait for your objection period before they issue a
final. M process on that is to not do that. W wll
I ssue the license, if you object sonetine, we will then
suspend and go on with that process. But we're going to
i ssue a |license and assunme that you're not going to
object. And that's a pretty reasonable assunption, in
that in ny 18 years of thousands -- | can't tell you how
many t housands of applicants it was, and | had one
objection. And even that, after we explained it, was
wthdrawn. So | don't -- when | was in -- the regiona
directors could tell you better than I, but I don't -- |
suspect it's less than 1 percent, you know of applicants
that are objected. So | wouldn't recomend that any
tribe go the tenporary route waiting for objections
based on experience. Those are ny coments.

CHAl RWMOVAN STEVENS: The burden certainly woul d
be on us to go through the exercise at the tinme of
I ssuing the letter or sone sort of response to you,
whet her that's e-mail, to say, "Hey, you know, this |ist
of applicants, we have no objection based on the
i nformati on you've provided us."” That certainly would
be on us to, you know -- that would be -- the anpunt of
wor k that would have to go into addressing each |icensee

t hrough we have no objection, we respond to enough as it
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is right now that are inconplete, that this is assun ng
that the information that we have is conplete. W do
have quite a few of those still that we're not getting
all the information correctly or we have bad Soci al
Security nunbers, bad date of the births.

So just wanted to clarify that. That woul d
be nore of a notice on us to just say "Hey, we have no
objection. Myve on." But we know -- we know t hat
tribes -- there are sone tribes who are waiting for us
and won't bring the person on or they do so on a
tenporary license situation until they hear fromus or
until the 60 days has expired.

Part 571, sanme thing, no objection, simlar
thread, | think. No objection.

What about investigations? W've heard from
tribes. | think where | heard nost about this was in
M nnesota at Great Plains. Tribes are |eft hangi ng out
there. Kind of like the appeal process. There is no
time line. So they're sort of left in the appeal --

I nfinite appeal process. There is no deadline in there.

If there is no -- the sanme thing with the
objection letters. They're just waiting out the tine
franme and it will be a courtesy for us to say "W have
no objection.”

What about investigations? W've heard
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tribes say "Could you tell us if you close this
I nvestigation? Oherwise, it's sort of |oom ng over us.
It's unfinished business. You were here investigating
It. You asked for records and nothing cane of it. And
we don't know. Do we close it out ourselves internally?
W're going to put these records away."

You know, as far as tribes are concerned,
It's just sitting there. |It's still loomng. Is it
necessary for us to say, "Ckay. W've closed this
i nvestigation"? Wuld that be hel pful to you, to know
that that -- of course, we would reserve our rights to
open it back up with new information, but at |east |et
the tribe know and the TGRAs and the operations know,
you know, we've -- for the tinme being, we' ve closed out
this investigation.

COW SSI ONER DESROSI ERS: That seens |ike a
no-brainer. | think everybody woul d say, yeah, we'd
like to know if it's closed. And that's just courtesy
too. | nean, that's just a courteous way of doing
busi ness and being professional. | can't inagi ne anyone
woul d not want to know the status of the investigation
that they're the subject of.

CHAl RMOVAN STEVENS: And the reason this has cone
up I's because tribes have brought it to our attention

fromtheir own individual experiences with the NI GC and
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said, "You know, you did this investigation |ike three
years ago, |'mnot hearing anything back. W keep
asking you about it and we keep hearing that the
i nvestigation is still open but we've not been asked for
new i nformation."

That's the only reason this has cone up.

M5. ANDREWS: |'mgoing to concur with that
gentleman. | think it's just common courtesy.
CHAl RMOVAN STEVENS: And tribes have expressed to

us that it feels like a hammer just kind of |oomng --
| oom ng there, intentional or not. So .

The other thing that's part of
i nvestigations is the NNGC s access to docunents,
especially when a third party managenent conpany has
those records off site. |[|'ve heard different comments
about whether or not we even need to clarify this
because we do have the authority to access records. But
it's ny understandi ng there has been sone pushback,
whi ch is what brought this up, whether it's the
managenent conpany and the tribe or us trying to get
access to records about a tribe but it's on third party
prem se and just maybe clarifying it in part 571.

These are all sone of those little tweaks
that they're not nonunental but we want to tal k about

t hem before we clarify these types of changes.
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COVM SSI ONER DESROSI ERS: One thing you ni ght
want to consider in that discussion that's just recently
been the topic of discussion in ny jurisdiction is the
cl oud, you know. These are now held in sonebody else's
servers and god knows where in cyberspace, and we nmay or
may not -- you know, you may or may not be able to
access them So |'mjust bringing that up because it
m ght be worthy as part of this discussion because |'ve
been | earning about it nyself. 1It's way over ny head
but

CHAIl RMOVAN STEVENS: That nmy be even nore reason
for us to clarify.

ATTORNEY ROBERTS: In ternms of records that are
held by third parties, how should NI GC or should NI GC
notify tribes when they're going to access those records
and how should that -- what process should we use?
Shoul d that process be part of a regulation.

COWM SSI ONER DESROSI ERS: Wl |, we're going
t hrough an audit next nonth or next week, actually, wth
your folks, financial and M CS and t he whol e ni ne yards,
a week process. | thought the notification was fine.
The team gave us plenty of advance notice what kind of
records they need, what they would |ike to have
avail able to help expedite it. | think | thought at

that point fine, I don't know that it could be done any
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better in a regulation. But | can see where you nay
have investigations that m ght require access to records
other than a routine audit.

One of ny nightmares when | was sitting in
D.C. was the revenue distribution audits where you' ve
got to get into naybe tribal records to find out if
they're conplying with your -- their approved plan and
where are all those records kept, and that gets pretty
sticky. And there nmay be other investigations that
aren't necessarily audit related. So | -- but | don't
think notice requirenents -- | nean, again, this
prof essional courtesy is, you know, send a letter to the
desi gnated agent that's in New York saying "W need
access to these records, wherever they're kept," and the
best that you can -- sonetinmes you get into an
I nvestigation you find out, wow, we need nore records
that we didn't know we needed when we started. That
stuff naturally progresses throughout the course of the
I nvestigation. | guess you under -- you know, normally
you can't be expected to be able to identify every
record that you eventually m ght need to conplete an
i nvestigation. That's just how investigations go. But,
| mean, notice to the agent on record that you're going
to be conducting an investigation, the nature of it and

what that -- at least at that tinme anticipate those
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records that you need to access, wherever they're
stored, | think is reasonable notice. And if you don't
have a regulation stating that, | don't think that woul d
be unreasonabl e to have one.

ATTORNEY SCHLI CHTI NG  Good afternoon, everybody.
My nane is Melissa Schlichting. |'ma staff attorney
for the National Indian Gam ng Comm ssion and | am
| ocated in the D.C. office as are all staff attorneys.
And general counsel and the chai rwonman have asked ne to
talk to you today about collateral agreenents and al so
background i nvestigations for personals wth financial
interest. And | know everybody is so excited to tal k
about coll ateral agreenents today, just can't wait to
give their comments. But as Larry alluded to in the
Power Poi nt presentation, we have received a couple
questions about what exactly collateral agreenents are.
And after listening to the definition, | think the
better question is what isn't a collateral agreenent?
Anything in witing. Anything verbal.

How do you know if sonething is collateral
or not? And that's a question that we have struggl ed
with for a long tine and that's one of the reasons why
we are here, why it's -- and identify it as a priority
Is for you to give us input and tell us what do you

think collateral agreenents should be. Does it need to
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be redefined? Should we be requiring that you submt
the coll ateral agreenents for the chai rwonman to approve?
Shoul d they be required to be submtted for review of
managenent contracts, which they currently are? These
are all questions that we are |ooking to you to provide
us wWith your input and answers.

| think the first question that the notice
of inquiry and al so our notice of regulatory review
t al ked about was whether or not the Comm ssion shoul d
consi der and has the authority to approve the coll ateral
agreenents.

Does anybody have any thoughts on whether or
not the Conm ssion shoul d approve col |l ateral agreenents?

COW SSI ONER BURRI'S:  Tracy Burris.

|"mof the opinion -- | nean, you generally
| ook at it and you would say that if there is no
managerial role in any coll ateral agreenment to the
operation, in other words, influencing what's taking
pl ace, whether it's the gane activity or anything to
that event, then it would not fall under a nanagenent
contract, therefore, it would not be revi ewed.

So there has to be -- besides the terns, |
mean, if you're going to talk about terns in terns of if
it's a financial agreenent, the question is does it

I nfluence the day-to-day operation of that facility. |If
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it doesn't inpact the day-to-day operation, then | would
say no, it doesn't. It's not -- it's neither a
managenent contract or a collateral agreenent. |It's
just an agreenent between the tribe, the business arm of
the tri be and whatever it is.

ATTORNEY SCHLICHTING | think that's a good
point. |It's getter harder and harder to draw the |ine
bet ween what is or is not a nmanagenent contract. |
don't know how many people here are aware of the pending
Seventh Circuit appeal, Wlls Fargo versus Lake of
Torches, concerning a financing agreenent that basically
a court said no, this is managenent. | don't buy that
it's just financing because there are certain provisions
init that say that they get to manage. So that nakes
it a nmanagenent agreenent.

And a ot of tinmes we have, prior to that
deci sion and after that decision, received a | ot of
requests from banks, fromtribes, from everybody under
the sun for our opinion as to whether or not sonething
Is or is not managenent, and we've been very careful
about issuing those types of opinions. But until the
Seventh Circuit rules, it's sort of still -- we have the
underlying court opinion, but we don't have any
appel l ate court decision. Wat we say today may change

t onorrow dependi ng on what the court says. So it's
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getting harder and harder to draw the |ine between what
Is and is not a managenent contract. And a |lot of tines
you can | ook at any contract and it will say init "This
I's not a managenent contract." Well, that doesn't nean
it really isn't. It just neans that there's a provision
in there or something in bold letters in all caps that
says it's not intended to be. But the practical effect
of it, it may be a managenent contract.

It gets even harder when you're | ooking at
one step renoved fromthat is whether or not it's
collateral to a managenent agreenent. So it's hard on
the firsthand to decide, well, whether or not sonething
Is or is not a managenent agreenent, first of all. It
gets even harder to decide, well, is it an agreenent
collateral to that nmanagenent contract.

So that's why it's a very relevant issue to
what we do on a day-to-day basis to provide guidance to
people. W |look at | ease agreenents. W | ook at
enpl oynent contracts. W | ook at consulting agreenents,
devel opnent agreenents, the sky is falling agreenents.
| nmean, you nane it, we have | ooked at anything and
everything that | ooks |ike a contract. And even the
definition of collateral agreenent in our regulations
can include, you know, verbal or witten. You know, the

definition of what is a contract or an agreenent can
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change dependi ng on what state or jurisdiction you're
in, if you have a tribal court opinion or tribal |aw
that effects what is or is not a contract. | nean,
there are | awers here who devote their whole lives on
litigating whether or not sonething or is not a contract
or whether or not something is or is not valid. And
they're tough issues. | don't know what the answer is.
And that's why we're here to talk to you and to get your
I nput on whet her or not we should even be considering.
And so that's going back to the basic

guestion: Wat should our role in collateral agreenents
be? Should it be anything in addition to what it
currently is, which is just submtting it with a
managenment contract for our review but not for our
approval .

M5. ANDREWS: |'mgoing to have agree with that
| atter statement. | think NNGC is a good resource for

tribes. Wen | was | ooking at sone of the PowerPoints

up there, | was thinking, "Wy on earth would we need
that kind of protection?" You know, | saw the pros to
havi ng NI GC approve those. | really don't think that
that's your guys' jurisdiction or authority. | think

your guys' hands are full with just trying to provide
w th what's a managenent contract. Like you said, there

are all of those people trying to put those terns in a
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contract and saying "This is not a managenent contract."”
And | think with the Wells Fargo decision, that's going
to be even trickier.

So as far as collateral agreenents, | just
don't see the need for NNGC to step in and say that we
have to approve all those, although I like the fact that
you guys are there to review as necessary when it's
submtted to you

CHAl RMOVAN STEVENS: Just to give you sone
background, and | was nentioning this to sone other
people on the side is we have a range. This is not
unheard of in responses to this, where sone tribes are
saying "Just stay out of it. These are our business
decisions. Collateral, there is no managenent." You
know, other tribes that cone to us later and say whoops,
this collateral agreenent had managenent provisions and
we're in it now and we need you to ook at it. And
that's really howit's cone up.

Most of these questions have conme up from
tribes. And in the universe of Indian country, we have
this wide array of situations. Because |I know | had
that initial response, "Wy on earth would you want to
get into this?" Usually it's because a tribe has asked
us to. And various reasons, conditions that existed

that led theminto that collateral agreenent that they
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now need help with. So .

M5. ANDREWS: | conpl etely understand that.
Keeping the way it is nowwth that, they' re sending the
collaterals with the nmanagenent docunments or ot herw se
| eaves that open for them but it's not requiring the
tribes that are saying "W don't want to have to go
t hrough that extra approval in these collaterals.”" And
it's keeping it open for themto not have to submt
col |l ateral s.

So | think the way it is now works out

fairly well, still doing the research for the tribes
that need it. And | think for nme | just amone of those
people who will junp through sone extra hoops. And how

can | say that I'ma responsi ble |eader, that we have a
responsi bl e council, and we're sovereign if |I'm
constantly going to soneone el se saying, "Is this okay?
Is this okay? 1Is this okay?"

CHAl RAMOVAN STEVENS:  Yes, Norm

COW SSI ONER DESROSI ERS: Wl l, it seens |iKke,
again, it's two scenarios here. |f a managenent
contract is submtted saying "This is a managenent
contract,” then | think you have every right and should
as for every agreenent that's associated wth that
managenent contract. | nean, sone of those coll ateral

agreenents and nmanagenent contracts can be crafty and
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have drastic affects on net revenues and rei nbursenents
and percent, you know. So those certainly are part of
the package that | think requires it.

Now, if it's not a managenent contract or
not presented as one, | understand that dilemma and --
but given the litigation that was just cited, | don't
think any lender in their right mnd or devel oper, for
that matter, who is going to want to put out any noney
Wi t hout getting sone seal of approval from N GC t hat
it's not a managenent contract. So they're probably
going to insist that the tribe put those agreenents up

before you for review to ensure they're not nmanagenent

contracts. | think -- but can you ---can you mandate
that all those agreenents conme before you? | guess in
the interest of tribal sovereignty, | would say | don't
t hi nk so.

And if | remenber correctly, the origina

NO , what was going way down beyond that to |ike | ease
participation agreenents, slot machines, and that kind
of thing. | really don't think that's -- that's where
you want to go.

ATTORNEY ROBERTS: Is there anyone that thinks
that the current process and how we're handling
col l ateral agreenents can be inproved or changed? It

sounds |ike what |'mhearing is that the current process
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is working to the extent that they' re provided to us and
how NI GC has been addressing coll ateral agreenent works.
| s there anyone who feels differently?
COWM SSI ONER BURRI'S:  Tracy Burris here again.

My experience in the past, it's real sinple.
That agency takes way too long. |If it doesn't have the
expert on staff to be able to understand what a contract
Is and, you know, it's just sort of -- it's sort of the
old fable of the conplaints about nmanagenent agreenents
in the beginning and in the past and after 10 years
still you'd send it out and say it was approved or it
wasn't, send it in, and you ask for 10 nore things. And
you send it back another six nonths |ater, you ask for
five nore things.

| mean, there has to be the expertise to
| ook at a docunent, cite what additional information we
need. Once it's provided, reviewit and then get back
inatinmly manner. And | think that's the key.

My experience 10 years ago dealing wth that
was, we couldn't rely on that agency to give us back if
it's a collateral agreenent in a tinmely manner and we
m ssed the deal. W m ssed an opportunity that goes
away. And | think that's the greatest concern that nost
tribes have is if it's going to take two years to get

the financing, then we have to go to people that are
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going to charge us 34 percent, 32 percent instead of
getting the good deals, if you will, because it's not
done in a tinely manner.

So yeah, it's about getting it back in a
timely manner and not having 50 questions, 10 questions
and cone back and still ask for another 10 questions.
And if it goes through 10 different hands at one tine as
we' ve been told, nmaybe that's wong. The process on the
agency's part needs to be, if you will, better qualified
contract specialist that understands that.

ATTORNEY ROBERTS: Thank you for that comment. |
think in ternms of, as we've sort of discussed after the
Torches decision was issued by the district court, we
have recei ved a nunber of requests fromtribes to review
and issue | egal opinions on whether a particul ar
financi ng docunent that the parties are in the process
of negotiating, whether there was a nmanagenent contract
or not and recalling declaration letters. And what
we' ve been trying to do in ternms of issuance of
declination letters is turning those around wthin a 4-
to 8-week tine period. And what we're asking tribes to
dois, if you're going to submt financing agreenents to
the council for review and for a declination |letter,
start working early on in the process with our staff

attorneys so that we're up to speed -- | know that these
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docunents are being negotiated anong the parties -- so
that we can turn around qui ckly when you have a cl osi ng
date that's set wwthin a matter of days. And so we have
tried to when tribes send us that information and say,
"By the way, our closing date is in three weeks," to
accommpdate that tine frane so that tribes are able to
access that financing.

CHAl RWMOVAN STEVENS:  You' ve posed a really good
guestion, which I'mgoing to ask ny chief of staff what
is the average length of tinme it takes a nanagenent
contract to get approved. [|'mcurious now. So nore
information | need to have ready for the next.

COW SSI ONER BURRI'S:  Yeah. And | don't --
believe ne, | don't nmean any disrespect to the staff
attorneys, but if there is not a strength in
contracting, in contracts, then, you know, the
efficiency goes away. And that seens to be ny past
experience and others that | have tal ked to over the
| ast 18 years dealing with the agency. And that has
been that experience. And at tinmes a reluctancy to nove
because it -- you know, too many m ssed opportunities.
Then when the coll ateral agreenents cane about, it was
why do we want to go there? It nmay not have been a bad
thing in the beginning. It may have forecasted for sone

bad things to cone. But it -- taking too long is -- if
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they didn't go through with it in the end, three years

| ater and it never got approved, then it m ght have been
a good thing. But at the tine, it probably was, three
years previously. Does that nmake sense?

So if we don't get on it right away in a
timely manner, then it's a loss to the tribe.

ATTORNEY SCHLI CHTI NG  Does anybody el se have
anything on coll ateral agreements? |If not, we can nove
on to Part 537, which sort of ties into what Tracy was
saying with regard to speedi ng up the backgroundi ng
process for managenent contract approvals.

As everyone may or may not know, | GRA
requi res a background of anyone with a financi al
interest in a managenent contract. Persons with a
financial interest in a managenent contract have been
defined by I GRA regul ations in detail.

But what we were -- what we are | ooking for
with regard to the notice of inquiry and our regul atory
reviewis really should we be also requiring Cass ||
managenent contractors only to submt background
I nformati on when a managenent contract approval is only
for Class IlIl. So there is no Class Il, there's only
G ass |1l managenent contract that's pendi ng before the
Comm ssion. Should the Conm ssion also require the

subm ssion of background information for those with a
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financial interest in that contract?

Does anyone have any thoughts on this?

How do you handl e backgroundi ng within your
own tribal gam ng regul atory agency for entities who may
have a financial interest? | know that the conpacts
require -- or the conpacts exenpt financial sources from
being reviewed. And we are al so | ooking at
I ncorporating sone sort of streanlined process for those
persons who are maybe federally or state regul ated
banks, financing institutions, other tribes, people who
m ght have provided financing for themto have a
separate process to go through rather than to have to go
t hrough the reverse background investigation process.

But initially we were | ooking at whether or
not we shoul d provi de background information for the
approval of Class IlIl gam ng contracts, managenent
contracts.

Does anybody have any thoughts on that?

COW SSI ONER RODRI GUEZ:  Sherry Rodri guez,
La Jolla Gam ng Conm ssi on.

"' mgoing through this now, actually. W
al so have CGCC-2 that we fill in with the requirenents
that the people that aren't financial institutions, then
it falls back onto Tribal Gam ng Conm ssion to foll ow

t hat through, and then we can submt to CGCC for
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extension for investment firms that are not actual banks
and so forth. But if we have adopted into our regs into
our ordinances NNGC regs, it would seemto nme that we
woul d require the sane thing. That's just for ne.

EXECUTI VE DI RECTOR STANLEY: | waited all day for
this coment. Just ki dding.

Actually, for Rincon, we ran into a little

| ssue because we do have a managenent contract with
Harrah's. W did have sonme institutional investors.
But, however, we kind of tackled the issue a little
differently because we | ooked at what these investors
were going to do, did they have any say in the conpany
or in the contract. So what we did is we adopted a new
regul ation called "institutional investors."” W
actually don't license those people. They do not have a
say in the overall business. So that was on of the
things we | ooked at is these institutional investors, if
t hey have the power, you know, to change structure
within the organization of, let's say, Harrah's, which,
If they don't, well, then we don't require themto be
background. W just put themunder this investor, you
know, institution regulations. Just sonething to think
about in the future.

ATTORNEY SCHLI CHTING  That's sonet hing that our

regul ations currently provide is an abbreviated
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background investigation for institutional investors.
There's a specific section in our regulations that all ow
the chai rwoman to reduce the scope of the background
I nvestigation of someone who is -- or an entity that is
an institutional investor, which is |like what you're
sayi ng.

CHAl RMOVAN STEVENS:  And M. Burris did al so
bring up a question to ne follow ng your -- just a
guestion arises in ny mnd, how can we inprove or can we
streaml i ne the managenent contract approval process? |If
you're telling nme it's going to take nore years than I'm
going to be in office, that's trouble.

And so what suggestions are out there that
we m ght be able to, you know, discuss that would
stream ine how can we streanmline this process from
taking as long and we do have an abbrevi ated process?
And maybe the way, fortunately, to get to that question
I s what problenms have you had? And you' ve al ready
shared sone of those with us, which is, you know, we
have clarifying questions one nonth. Several nonths
| ater, nore questions. You answer the questions. Mre
guestions. You answer the questions. More questions.

" mwondering what the nature of the
guestions are. Are they consistently the sanme type of

guestions? So | would be interested in know ng how we
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could inprove this process.
COW SSI ONER BURRI'S: Madam Chai rworman, Tracy
Burris.

Again. In the past, it's often been
referred to is that, if you | ook at previous nmanagenent
agreenments, and a | ot of people attenpted to mrror
those in structuring. And also answering the
gquestionnaire is very thorough. [It's very thorough. |
guess it boils down to the interpretation of the reader
at the agency. And | also know in the past fromny
experience, and that is that it changed to nultiple
hands at tinmes to | had soneone else reviewit. Well,
they cone up with, you know, these nore questions.
There's just got to be -- seens to be a way you can
streanfine that to where once it's reviewed, then sent
back in and soneone else reviews it, and then sent back,
you know, three nonths later for 10 nore questi ons.

That seens to be the problem So, in other words, if
the readers are going to reread it, if they're going to
have it reviewed by soneone internally, | don't nean any
di srespect, by all neans, but it has to be soneone --
obvi ously, ny experience has been that we've got very
good contract |awyers that, you know, those are
specialities and not what everyone does. That it's

going to require that kind of expertise to |look at this.
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Because it's all about the wording and the phrasing.

And |"'mnot a |awer, by all neans, but that's the
confusing part of it in the end in answering those
guestionnaires and stuff when that final docunent cones
tolife. And I've probably reviewed 20 of those over
the |l ast 15 years just trying to figure it out, you
know. And that's -- that's the -- what it is is thisis
the taste in the tribes' nouth about this experience
when dealing with the agency. And | realize the agency
was in a different stage, but sometines whether or

not -- you know, | don't what the qualification would be
fromthe agency to have soneone have that experti se.

CHAl RMOVAN STEVENS: Thank you. Yes, sir.

MR QUS QUS: Justin Quis Qis, San Pasqual. |
guess just an observation is |I'mnot sure that -- |
woul d i magi ne now just that there's a lot nore tribes
that are a little bit nore self-sufficient and how many
managenment contracts do you have goi ng now conpared to
back in the day, you know, 15 years ago or 10 years ago.
| mean, | know when we had a nmanagenent contract up at
Valley View, | nmean, it did take a long tine. There was
a lot of different interpretations. One, it was called
a consulting agreenent. Then six nonths later it was
actual |y a managenent contract and that set us back too.

So | don't know, just as an observer, being
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around for alittle bit now, how many of these you're
really having to deal with. And nmaybe part of the
streanmining that's nmaybe going to help you streaniine
IS you just don't have as many of them Just an
observati on.

CHAl RMOVAN STEVENS: Well, | couldn't tell you
the nunber right off the top of ny head. And | would
al so assune the way you have, as the industry for Indian
gami ng has matured and with the tine limts that are set
out in I GRA regul ations, many of those managenent
contracts you saw in the early days are now gone.
However, | do still see that we have an entire staff
that's dedicated to processing managenent contracts and
doi ng background investigations on key enpl oyees and
pri mary managenent officials, and |'ve approved a nunber
of managenent contracts. Are they in the sane frequency
as they were 20 years ago, probably not. But we stil
do see them And now we're seeing nore conpl ex
I nstrunents. Managenent and devel opnent and fi nanci ng
and ot her types of collateral agreenents are becom ng
nore sophi sticated docunents. So probably not as nany,
but I know that |'ve approved a handful of themin the
time that |'ve been in office.

Anot her question here. | notice that these

regul ations are -- they were put in place when the first
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commi ssion was put in office in 1993. These are the
managenent background i nvestigation, one of our ol dest
regs. Are parts of it still relevant? Are they stil
necessary? Does it need change?

Wth that, we have one |ast topic, unless
anybody has a burning desire to continue to tal k about
managenent agreenents and background investigations,
contracts and tribal agreenments. G oss gam ng revenue
definitions. | think it's on the PowerPoint, what the
definition is as of now

Net revenue means gross gam ng revenues of
an Indian gamng activity, |ess anounts paid out as, or
paid for prizes and total operating expenses, excluding
managenent fees.

ATTORNEY ROBERTS: So | guess the general
questions are does the definition need clarification?
Has this definition been an issue for fol ks? Does it
need to be | ooked at by the Comm ssion? Does it need to
be changed? |Is this an issue for you all?

CHAl RAMOVAN STEVENS: Again, these are issues
that -- you know, it wasn't because | couldn't sleep at
night and |I thought of net revenue. Soneone along the
| ines cane to us and tal ked to us about the definition
of net revenue.

ATTORNEY SCHLI CHTING W have had in the past
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some questions about net revenue. How do you cl ai mnet
revenue as it's neant in IGRA and the definitions as to
accounting |l anguage. And |I'm not an accountant, and I
don't understand GAAP at all. But it's sonething that
is sort of like an accountant's bible. This is what
they go to when they | ook for definitions of things.
And there is no easy way to equate net revenue as
defined in IGRA to an accounting definition. |It's not
net incone. It's not IBIDA Everybody knows what that
is, if you re an accountant. If you' ve ever |ooked at
financial statenent, you' ve probably had to | ook at
t hat .

So what is net revenue? What should it
i nclude? And should we have a standardi zed definition
for what it is? Because w thout a standardi zed
definition, net revenue can be redefi ned.

Many of you have experienced or seen people
who try to redefine what net revenue is by contract,
ei ther through your conpact or through sone ot her
agreenment. They want you to agree that net revenues
fromthe casino neans this. W're |ooking for a way to
sort of make it consistent what the definition of net
revenue is going to be, but maybe that's not what | ndian
country wants. We'd like your input. Do we need to

have a consistent definition like that in GAAP for what
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net revenue neans or should it remain to be what it is
and have tribes define it?

COW SSI ONER DESROSI ERS: Wl I, accounting is way
out of the ny skill set too. But if | understand sone
of the discussions going on especially in the state
conpact revenue sharing and all the rest of that. The
question isn't so nmuch the definition of net revenue,
It's the definition of operating expenses that's wthin
that definition, you know, and what's deducti bl e, where
are participation fees, what are | ease paynents? It's
t he operating expenses part of that definition, | think,
creates the issue, not the definition.

So maybe you need to define operating
expenses.

ATTORNEY SCHLICHTING Well, in the npst recent
changes to the definitions that were, | think,

I mpl emented | ast year, the definition of net revenue was
changed to -- at least in the regulation, was changed to
specifically used as exanples certain things as being
operating expenses like interest on |loans. But the
principle on |oans is not an operating expense.

It's not my area of expertise either. But
w t hout there being sone standard for it, | nean, nobst
peopl e are creative in how they define what net revenues

are. And as everybody knows, it's the net revenues of
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the casino that everybody | ooks to as far as your
budgeting, their planning, tribal governnent,

per capita. | nean, it's a very inportant aspect of
tribal gamng is defining and comng up wth, well, what
are net revenues. They're very inportant in com ng up
wi th how much you pay the state.

So this is -- unfortunately, when | GRA was
passed back in 1988, Congress used the term "net
revenue.” Well, there really is no definition of net
revenue in accounting standards and it's really the
accountants who are doing all the auditing and trying to
find sone standard way that they should | ook at things.
| know t hey have guided principles, they have generally
accepted accounting principles. Those change fromtine
to tine. W and you don't have any influence over what
GAAP says. Sone accounting group out there that gets
t oget her and deci des what their procedures or process or
what is generally accepted, and that can change from
time to tine. But it has been an issue for sone tribes
in trying to standardi ze fromyear to year from audit
firmto audit firmwhat is the cal culation of our net
revenues. And would putting sonething in the
definition, like, making it simlar to GAAP, would that
help or would it hurt?

CHAIl RWMOVAN STEVENS: Questions for you financial
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folks. If you're not the financial people here, this
woul d be a good question to bring back to your CFO your

conptroller, whatever you m ght have. This particular

guestion, | think, gross gam ng, gross GGR cane up
earlier today. Those questions -- please consider those
when you bring back information. | know many people are
sitting here and will be bringing back information to

their respective tribes for consideration. So certainly
bring that question back to your financial folKks.

The only reason | think of it is | know that
there have been really creative ways how things -- how
that definition has been inposed upon tribes in and --
in a way that's not necessarily beneficial, doesn't
benefit the tribe but benefits the other party.

So that was our |ast question. You all
stuck it out the whole day because it was just so
thrilling to talk about all of these regulations. But,
you know, | know it can be very tinme consumng to talk
about all of these regqulations, but this commssion is
commtted to having a transparent process and an open
di al ogue, a conversation back and forth rather than
dictating to you what we think needs to be done, and
havi ng an open conversation wth you about how sone of
t hese changes m ght affect you hel ps us make a

wel | -informed decision before we go into a nore fornal
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process of rule making. It nmay sound good on our desk
in D.C., but when it hits your regulatory bodies and
your operations, it nmay not be so practical. And so
we' re endeavoring to nmake the best decision we can by
havi ng t hese conversations, even if the subject matter
is not the nost thrilling in the world.

We appreciate everyone sticking it out with
us today. Please feel free to call if you have any
guestions. The contact information is in your packets
here. |If you have questions, clarifications you need or
If you just want to provide a coment, all of this
information is up on the NI GC website under the Tri bal
Consultation tab that's on the left on the screen on the
mai n honme page. Qur schedule, all of the regs, the
groups, the transcript, witten comments, it's all being

posted there. And as we conme up with nore di scussions

drafts for each of those parts, we will be posting them
distributing them And as we did with -- |like we did
earlier today with the facility licensing, we'll go over

themto initiate sone conversation and get sone
feedback. So you'll see nore of these discussion drafts
before we get to a formal rule nmaking process as tine
goes by and as we have nore of these consultations.

W will be continuing tonorrow on the ever

exciting m ni num tournanent control standards for
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Class Il gam ng. Today was -- today was Class |1l and
Class Il and the process of how we address it.
Tonorrow is mnimuminternal control standards just
generally for Cass Il and also 547, which is techni cal
standards for gam ng equi pnment used in the Cass Il
games. So that's what all of tonorrow is dedicated to
So we | ook forward to your participation.
We start tonorrow again at 9:00 a.m And, again, | want
to thank the Rincon tribe for their hosting us and being

such graci ous hosts.

So we wll see you all, | hope, tonorrow
And, neanwhile, you've all have a good evening. |[If you
have any questions, |I'msure we'll be around here over
the next few mnutes. So we will see you tonorrow.

Have a good eveni ng.

(The proceedi ngs were concluded at 4:32 p.m)

* * %
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REPORTER S CERTI FI CATI ON

I, Leslie Johnson, Registered Professional
Reporter, California Certified Realtinme Reporter,
Certified Shorthand Reporter, in and for the
State of California, do hereby certify:

That the foregoing proceedi ngs were reported
stenographically by ne and | ater transcri bed through
conput er-ai ded transcription under ny direction and
supervision; that the foregoing is a true record of the

testi nony and proceedi ngs taken at that tine.

I N WTNESS WHERECF, | have hereunto subscribed ny
name this 8th day of July, 2011.

LESLI E JOANSON, RPR, CCRR, CSR No. 11451
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