© 00 N o o~ wWw N

R R N O o o i e e e e e e e
g A W N P O © © N O O M W N P O

TRANSCRI PT OF PROCEEDI NGS
NRRA CONSULTATI ON
GLOBAL GAM NG EXPO

Hel d on
Oct ober 6, 2011
9:00 a.m to 2:00 p.m
at
The Venetian Hotel & Casino

Las Vegas, Nevada

Reported by: Ki mberly A. Farkas, RPR,

Job No. NJ343907

Page 1

CRR

Veritext/NJ Reporting Company

800-227-8440

973-410-4040



© 00 N o o~ wWw N

N T T N T S R e N T
a A W N P O © 00O N OO 01~ W N+, O

Page 2

PROCEEDI NGS

TRACIE STEVENS: |1'd like to take this
opportunity to have the representatives that are
here on behalf of their tribes introduce thensel ves
before the comm ssion and staff introduce
t hemsel ves before we introduce ourselves. If we
could start over here. |If you could state your
name and the tribe you're with.

WALTER HAM LTON: My nane is Walter
Ham | t on, Cheyenne and Arapaho tribe. 1'mthe
Chai r.

CHEEVERS HEAP OF BI RDS: Cheevers, Heap
of Birds, gam ng conmm ssioner, Cheyenne and Arapaho
tribe.

PATRI CK LAWSON: My name is Pat Lawson,
chai rman Northern Arapaho Gam ng Agency.

BRAD SI MMONS: Brad Simmons, Nottawasepp
Huron Gam ng Comm ssion, chairman of the gam ng
conm ssi on.

JUSTIN QUI SQUI'S: Justin QuisQuis,
chai rman San Pasqual Gam ng Comm ssi on.

QUEENETTE PETTI FORD: Queenette
Pettiford, chairman of the Sycuan Gam ng
Conmi ssi on.

TRACI E STEVENS: |'m going to have
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sonmeone grab this m crophone because I'd like to
see who is in the audience as well.

BRI AN McCLATCHEY: Bri an McCl at chey
(i naudi bl e).

UNI DENTI FI ED SPEAKER: (| naudi bl e).

UNI DENTI FI ED SPEAKER: (I naudi bl e).

TRACI E STEVENS: Thank you. That's
everyone. |1'd like to take this opportunity to
poi nt out the comm ssion staff that we have here.
When you all came in and registered out in the
hal | way, you did so with the executive secretary of
the comm ssion. And | want to give her a special
t hanks because she does quite a bit in order for
t hese neetings to take place in setting up. She's
conducting an orchestra when we cone out to do
t hese nmeetings and | just want to raise ny hand to
her because she's done a very good job. |If you al
get an opportunity to say hello and thank her, that
woul d be great.

Al so, way in the back is Dawn Pool .
She's our deputy chief of staff. Over here is
Mel i ssa, she's a staff attorney from headquarters
in DC. Right over here is Larry Roberts, our
general counsel; chief of staff Paxton Meyer. Over

here is Lael Echo-Hawk, she's the counselor to the
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chair. Next to nme is associate comm ssi oner Dani el
Little. M nanme is Tracie Stevens, and | amthe
chai rwoman of the National |ndian Gam ng
Conmmi ssi on.

So wel come, everyone. | appreciate the
time that everyone is taking to attend this. |
know t here were a number of other activities taking
pl ace here. One of the things that we've been
trying to do is piggyback our consultations with
events that we know that tribal |eaders,
regul ators, operators, those in the Indian gam ng
I ndustry that has interest in what we're doing we
know t hey're going to be attending. That way we
can consolidate our resources and try to capture as
many people as we can. So | appreciate everyone
taking the time this nmorning. It could be a Iong
week so | thank you all for attending.

This is consultation Nunmber 15 on a
number of regulations. | think |I counted a total
of about 21 since we began, either current
regul ati ons or potential regulations. When we
started in April, we started in May technically,
but we announced in April after talking with tribes
about regulatory priorities, which regul ati ons we

needed to. This is consultation Nunber 15 since
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May going forward on a nunber of substantive issues
with tribes. That's on our agenda here today, the
| ssue that we're tal king about.

We have tinme in here, and we built this
in specifically knowi ng that tribal |eaders
especi ally because you're tasked with many nore
I ssues besides the ones that we'll be tal king about
t oday, with open statenent opportunities. So
you'll see that on the agenda throughout. And
we're follow ng some order here in terms of when
we're going to speak about certain issues, but that
doesn't preclude anyone fromtal king, you know,
based on their time and their ability to stay in
this meeting or have a conflict with their schedul e
to tal k about issues ahead of the agenda if you
need to | eave early. So you'll see that on there.

After 1'm done speaking there's an
opportunity for those who have to | eave early to
make opening statenments. Many tribes come with

prepared statenments or have questions. So that

wi || happen right after |I'm done speaking. Then
we'll go through the groups, as indicated on your
agenda.

Hopeful |l y everybody got a packet. And

that's the order in which we'll be foll ow ng.
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We'll be reviewing today's regul ations that are the

subj ect of this neeting.

Il will rem nd you, over here next to
Melissa is our transcriptionist. These are all
recorded. MVhat I'mfinding right nowis |I'm having

to put the m crophone very close to ny nouth so

t hat she can hear ne. And for those of you who
make statenents, you may sSee usS encouraging you to
speak up. And this is for the sake of the
transcriptionist so she can accurately record
what's being said today.

Al'l of these neetings have been
transcribed and all of them are posted on our
website. So speaking with a clear, |oud voice is
hel pful, and we may rem nd you. |If you could speak
up, that would be very hel pful.

So at this time |'mgoing to turn over
the mcrophone to Lael. Sorry. | just said -- |
want to take the tinme right now to open the fl oor
to anybody who has statenments or questions or who
may need to | eave early, earlier than -- if there's
I ssues ahead of us on the agenda and you can't
wait, we'll open the floor now for those who have
questions or statenents.

Yes. Right over here.
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PATRI CK LAWGON: My nane is Pat Lawson
with the Northern Arapaho tribe. One of the
concerns | have is fingerprinting of our key
enployees. |'d |like to make a request that we are
able to fingerprint all enployees, not just key
enployees. |1'd also |like to make a request to
fingerprint anybody that comes on our site.

I know you guys have an agreenent with
the FBI for fingerprinting. It would make it nore
secure for our casino to fingerprint everybody.
That was basically what | came down to tal k about.
Thank you.

TRACI E STEVENS: Thank you, M. Lawson.
We've actually heard that expressed to us over the
previ ous 14 consultations, and | think even prior
to that during the notice of inquiry and probably
nore likely it's been brought up even before this
comm ssion was seated. | mght turn it over to
Lael for just a quick response, what our response
has been with regard to whether we can do that or
not and what doing that m ght do with our agreenment
with the FBI, and if there's any obstacles that we
may have having ot hers besides key enpl oyees and
pri mary managenent officials fingerprinted.

LAEL ECHO- HAVK: This won't be nmuch of an
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answer, but Larry Roberts, our general counsel's
office, has been working with the FBI on our
agreenent and understanding that we have with them
We've heard that request a lot. And | know that
sonme tribes include in their ordinance who will be
fingerprinted and/ or who should be fingerprinted.
So far we've taken the position if your ordinance
says that those people need to be fingerprinted,
then we try to accommpdate you if we can. But we
still have a relationship with the FBI that we're
tal king to them and maki ng sure that that's

sonmet hing that we can actually do.

Because it has been a concern, and | know
that for tribes that utilize our fingerprinting
services, it's sonmething that they |ike to have
access to. So we are working on it. If that's
sonmet hing that your tribe wants to do, it should be
I n your ordinance or regulations so that when you
send themin, we have that |isted already.

TRACI E STEVENS: Are there others that
have questions or opening statenents before we nove

on to the next order of business on the agenda? |If

not, then I'Il again turn the m crophone over to
Lael. She's going to go through the slides that we
have here. In your packet, there is a Power Point.
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If you want to just read along as you go. She'll
go through those regulations on G oup One as
outlined in the agenda.

LAEL ECHO- HAWK:  Good nor ni ng.
recogni ze sonme of you, so | apologize if it's
redundant, but thank you all for comng. W've got
a couple mnor changes to the PowerPoint. But this
I's Tribal Consultation. Tribal Consultation
meetings: Only tribes and their designees can
attend or participate in these neetings and they
are not open to the public. This is not a public
meeting. This is Tribal Consultation.

This consultation is the practical actual
executive order 13.1775. Particularly what we've
been doing for the past 14 neetings has been to
talk with tribal governnments about whether or not
we need to establish standards, whether or not
rules need to be made and in sort of what way we
need to revise our regulatory frameworKk.

When we cane in and we started | ooking at
t he regul ati ons and the QFRs that gui de what the
agency does and how tri bes regulate their
facilities, we found a nunmber of regulations, and
we divided themup into regulatory groups so that

they're a little nore manageable. We nunbered them
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Groups 1 through 5. Those with nunmbers do not
I ndicate priority.

As we | ooked at what the regul ati ons
were, we | ooked at subject matter, we | ooked at the
comments that we received fromthe notice of
i nquiry, and sort of estimated the anmount of tinme
and resources it would take to do each particul ar
regul ation, to review it and potentially revise it.
So that those five groups, we'll be going over them
t oday.

We have three phases that we set out.
And for the past 14 neetings we've been in the
prelimnary drafting phase. W have had a number
of prelimnary drafts that have been publi shed.
| am very, very happy to say that right now we have
four notices, two of proposed rules, one notice of
appeal, and one just informng the tribes that
we're not taking action on particular rules. So
we're moving into the second phase here begi nni ng
this week and noving forward.

And then the final phase will be a final
rule if those proposed rules, they need to go into
final, then that will be the third and final phase
for each rule.

The prelimnary discussion drafts, you do
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have those in your packet. They are initial draft
only. W're taking and listening to your coments
and trying to define those so as we go forward into
a proposed rule we consider all the coments and
address them

Al'l these consultations are transcribed
so we do need you to speak clearly into the
m crophone, state your nane and what tri be you're
with. And then all of these transcripts as well as

any written comments that we receive, they're all

posted on the website. |[|f you have trouble finding
t hose, shoot us an email. We'll help you access
t hose.

The Comm ssion is commtted to making
sure that every comment is reviewed and consi dered.
| know they do review these coments. Sonetinmes
it's a lot of work, but it is done.

Any proposed or final rule will include a
summary of those comments. You can al ways access
t hose on the website as well. And the Conm ssion
is commtted to a clear and transparent process.

The agenda for the consultation is here.
| do want to make a point of clarification and that
Is that Group 3 that covers class Il and class |11

m ninum i nternal control standards and the
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techni cal standards for class Il, we don't have
t hem on our agenda. |If you feel you'd like to
speak to those issues, that's fine. W don't have
t hem on our agenda.

The Conmm ssion has created a Tri bal
Advi sory Committee, and we're going to set out a
series of six neetings to talk about those
particul ar i1 ssues. The Federal Advisory Commttee
has been selected and a press release will be sent
out today, so if you're interested in that and who
was selected for that commttee, pay attention to
our website or any other nmedia sources you have
access to. W're going to go through these
t hroughout the day.

This nmorning we're going to start with
Goup 1. Group 1 starts with Part 514; Part 523,
which was a resolution of both review and approval
of existing ordi nances or resolutions; Part 559,
facility license notifications, renewals and
subm ssi ons.

So right now we have a notice of proposed
rule. It is at the federal register for Part 514.
And this notice was sent. So this Part 514, the
notice of proposed rule will be avail able on the

federal register tomorrow and it will be published
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officially on Tuesday. So that is our first notice
of proposed rule. |I'mvery excited about this.

You' re probably not as excited about it as | am

but | am ecstatic right now.

So what does it do? W sent out a
prelimnary draft at the beginning of, | think it
was in June, and we had a | ot of consultation. We
had | ots of comments. And we've done a coupl e of
things in the notice of proposed rule. W changed
the fee calculation to be based on a gam ng
operation's fiscal year rather than the cal endar
year. We noved the fee rate application date from
February to March. And this is so the Conmm ssion
has nore tine to review the statenments that cone in
and they get nore accurate prelimnary rate.

We' ve done things |like renoved the word
"amortization" and other ternms that were not
reflective of actual practice or they weren't
I ndustry standard | anguage. So we tried to make
this very consistent with what industry standard
| anguage i s.

We've noved back to quarterly paynents.
This is actually the requirement of the Act. And
even though the NIGC noved to quarterly statenents

a couple years ago, when we were review ng the
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regul ation and | ooking at the requirenments of the
statute, we realized that it said quarterly
payments, so we're going back to quarterly
payments.

We've built in some notification periods
so if the gam ng operation changes its fiscal year.

We' ve al so added a new section. And this
was sonet hing that we received one negative coment
on this. W set up a system for when a tribe
submts their fees late. Instead of receiving a
notice of violation, which has happened. In 2009
there were a nunmber of notice of violations sent
out to tribes for submtting their fee paynents
| ate. We heard over and over again that this was
very punitive and sort of the punishnment didn't fit
the crinme.

So we took a look at this and we set up
the systemso that if a paynent is |ate, anywhere
froml to 90 days late, there's a graduated
percentage rate that the tribe would pay as sort of
a penalty type of a fee. The Comm ssion has set
that rate at 10 percent for the first 30 days, 15
percent for 60 days |ate, and then 20 percent if
it's over 60 to 90 days | ate.

You can | ook at the regulation. The
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current draft just has blanks. W went back and

| ooked at sone regul ations in other agencies. W

| ooked at ot her penalties, sort of percentage fees,
and this is what the Conmm ssion came up with. And
it's going to be in the notice of proposed rule
that you'll see tomorrow and then on Tuesday.

We provi ded appeal s of those |ate
assessnments. W included the | anguage in that
section of the regulation. And then we also noted
that the failure to pay an annual fee, which is
payi ng the annual fee 90 or nore days late, could
result in notice of violation.

And then the | ast section, and it's a
section we added to 514, we formalized in
regul ation fingerprint processing fees. W talked
about how we collected fees, what that |ooks |ike.
You can see that in the proposed draft that you
have in your packet. And then we noted that we
published the fee ampunt bi-annually so that we can
keep up. |If we get charged a different rate, we'll
publish that so tribes can know what the rate
actually is.

Part 523 we've been over and over again.
This one was sent to the Federal Register as well

and notice of proposed rule making that repeals
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this part, anticipate that will be published within
t he next week as well.

Part 559, which is the facility |icense
regul ati on, we've been working on this internally
and we sent the draft out to tribes, | think it was
in June, as well. And we tried to create processes
t hat can ensure that a tribe provide us the
I nformation that we need and it's not overly
burdensonme and it's not regulated -- we're not
doi ng things that perhaps other agencies need to be
doi ng.

The draft had added a process for how a
tribe can -- currently what happens in the
regulation is if someone sends in a facility
| i cense, you're supposed to send it in 120 days
before the facility opens. W take a | ook at that
and we review the information in there, just verify
that internally we would |look at it and make sure
that the tribe is actually operating the facility
on Indian |land eligible for gam ng.

That process, we received a number of

comments about it. We're trying to be responsive.
So we tweaked it a little bit. [It's not in your
packet .

We've gone to a process where a tribe can
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request an expedited review fromthe Chair. The
Chair can respond then within 30 days and the tribe
can request witten confirmation fromthe Chair.

We received a nunmber of comments that 120
days is too long and it's sort of arbitrary. |If a
tribe wants to open a facility, then why do they
have to provide a notice to the NIGC 120 days
before the opening of the facility, and is there a
way that we can make that nove faster.

So we tried to build a process where it
can happen a little bit faster if they have all the
information and it's clear where the land is
| ocated -- a nunmber of factors.

Fromthe facility license regulation we
renoved the renewal requirenment. Currently the
regulation is a tribe is required to renew their
facility license every 3 years. And we renoved
that. Those newly issued or renewed facility
licenses, if a tribe decides they want to renew
their facility license, that's up to you. But if
you do do that, then that needs to be sent to the
agency within 30 days.

I nstead of requiring a bunch of docunents
and a list of -- in the current regulation there's

a list of documents and i nformati on that needs to
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be sent to the NI GC about how they're handling
their public safety issues. W renoved that |ist
and just added a requirenent that a tribe submt an
application with an assertion nmade that the
facility and operation is conducted in a manner

whi ch adequately protects the environnment, public
heal th and safety.

That's | anguage straight out fromthe
Act .

We asked tribes to send notice to the
Nl GC within 30 days from when the license is
term nated or expires or if the facility closes for
nore than than 180 days or reopens.

Some tribes close tenporarily all the
time, renodeling, those kind of things. Tri bes
said over and over again, that's burdensonme. Wy
do you need to know that. We're just replacing the
carpet. Wiy do we need to send you a notice.

The current proposed draft is if the
facility is going to be closed nore than 180 days,
t hen you |l et us know. Additionally, if the
facility is closed seasonally, we have | ots of
tri bes that operate on a seasonal basis, and if it
I's just a seasonal closure, the rule now doesn't

require notice for that.
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So that regulation we are working on it.
We have to work with other agencies on that one as
well so it's taking a little bit |onger perhaps to
get out, but |I'm hopeful that we'll see sonething
out by the end of the nonth.

And then finally the | ast potenti al
regulation in this ruling is the buy Indian
regul ation. W asked tribes if this was sonething
they would like to see NIGC do. To be clear, this
I's sonething that tells the agency what to do.

This is not the agency telling a tribe what to do.
This would be a policy or regulation that tells the
agency when purchasing goods or services that they
buy 1 ndi an.

We've heard | ots of support for this.
Working with the Department of the Interior and
| ooki ng at the federal acquisition regulations and
trying to figure out how we can make this work
within the agency.

If there is any tribal |eader that wants
to make an opening statenment right now, now would
be the tinme al so.

PATRI CK LAWSON: Wth the facility
i censing, what are you doing with a name change?

Just change the name? 1s there a tineline for
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notification? Also, expiration dates on each gane
| i censing, do we have to notify you every 30 days
when we renew our gam ng |license or can we just
send you a copy of it?

LAEL ECHO-HAWK: |If you renew the
| i cense, yes, we are requesting that you send a
notification to the agency -- the regulation
requires you to send it in within 30 days after you
renew it. | know that a |lot of tribes changed
their ordinances to conply with this regul ation
when it canme out years ago and they may have now
renewal requirenments where they didn't before.
That's up to you. A tribe can decide whether or
not they want to renew it. There is no requirenment
that you do. But if you do renew it, then send it
to the NIGC within 30 days.

We haven't spoken specifically about the
name issue. | think we're | ess concerned about the
name of the facility. [It's not nentioned in the
regulation. W just tal k about the | egal
description of the land. W want to make sure that
we have jurisdiction; it's actually land eligible
to be ganed on.

| can't renmenber off the top of ny head,

but | don't think the regul ation says that you have
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to send in a nane. We just need to be aware of
where it's located and the | egal description. |
think if you change the name, it m ght be hel pful.
Qur enforcenment guys are on the ground. They talk
to you. It does say, the name, the address of the
property. But we haven't tal ked about it, so |
have to go back and check. But if you change the
name, | think that's less inportant than the

| ocation is really what we're interested in.

It's good to be notified. And | know our
enf orcement on the ground, they're working wth
tribes all the time. That m ght be a good way to
comuni cate that. We'll talk about that and try to
clarify that for tribes.

TRACI E STEVENS: Others? Yes. Let's
nove the m crophone. Just pull it out of the
st and.

NATHAN SMALL: Good norning. M nane is
Nat han Small, tribal chairman Shoshone-Bannock.

If we have a nmeeting facilitated within
t he boundaries, is there any regulation if it's on
fee land? Does it have to be on trust |and or
woul d fee | and be? The application is still being
considered to put it back in the trust.

LAEL ECHO HAWK: The Act says Indian | and
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eligible for gamng. So based on what the |and --
we do a separate analysis. W do an analysis on
whet her or not the land is eligible for gam ng, not
whether it's trust land. There are different
requirenments in the Act.

TRACIE STEVENS: |Is this specific just to
your tribe? Are we talking about -- or is this
about what we proposed in the regulation or both.

NATHAN SMALL: | haven't seen it really
addressed. There's been a | ot of tal k about
off-reservation gamng be in a trust before you can
open a gamng facility. |I'mjust curious about the
| and within the boundaries of the reservation,
purchased by the tribe.

TRACI E STEVENS: It contains the
definition of what is eligible |Iand that gam ng can
be on by tribes. Generally, we're not talking
about tribal specific. Your parcel of land that
you're tal king about, certainly happy to have Larry
tal k about what the Act says about that and how
we' ve basically incorporated that into our facility
licensing. But if it's specific to your tribe or
your application right now, we'd rather probably
talk to you on the side about that if it's an issue

for your tribe right now. The current regulation
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m ght not apply to your situation right now and we
can talk to you about that at a break.

NATHAN SMALL: Okay. Thanks.

TRACI E STEVENS: Justin, did you just
rai se your hand? Are there other tribal |eader
coment s?

JESS GREEN: MWy comment relates to 559.6.
559. 6 says, A chair requests any |and or
envi ronmental public health and safety
docunent ati on regardi ng any gam ng place, facility
or location where gamng will occur.

Again, a request is not a requirenment.
So if the answer to that question is yes and you
didn't make the request, it doesn't address at all
whet her or not the tribes have to respond. The
response | anguage that you put in regard to the
guestion goes much farther than answering the
guestion. It says, Atribe shall provide -- |ast
time | read 2706 it said you have the right to cone
and see and copy. It didn't say you had the right
to command us to appear. It also did not say that
you had the right to command us to appear for
everything. The two |lines that you have say, A
tribe shall provide Indian | ands or environnent al

public health and safety docunentation that the
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chair may in his or her discretion request.

There needs to be some Iimtation to what
you can request because the tribe may not have
that. And your sentence is not |limted to the

restrictions that are in your question.

I n other words, your question says "any
request."” The answer would be, yes, you've
requested it. Your response says, yes, the tribe

must provide. Then it says the tribe nust provide
everything you' ve asked for. |If we don't have it,
we can't give it to you. Your base |aw says you
can conme and see and inspect and copy. |t doesn't
say you can commnd we go fetch and deliver.

| take great unmbrage to the fact that
you're opening the door to that chairman's request
that could create a trenmendous anount of docunments.
That's not within the Act. You don't get to make
us create stuff.

Again, | salute you; the rest of these
reg | ook real good. This is the only one that
gives me that kind of heartburn. Because the
guestion says, do you have the ability to request
the information. And the response says you have
the ability to make us jump through all Kkinds of

hoops. And | would like to see it reworded a
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little bit nore.

TRACI E STEVENS: Jess, do you have sone
suggested | anguage?

JESS GREEN: No, | don't. The question
and the response are just mles apart. | think
someone just needs to start.

TRACI E STEVENS: From what | can tell,
this is an existing reg right now, this |anguage.

JESS GREEN: | understand this has been
t he previous position. You can commnd everything
you want of us and we're supposed to create it.
It's al so been the topic of substantial controversy

because 2706 doesn't tell you you can summon this

stuff.

You couldn't even get this with a
subpoena. | could object to a subpoena with this
kind of language in it. Saying, | don't possess it

and you can't conmand nme to create it in a court of
| aw. Your authority is cone and see and copy. And
you're changing that to, create for ne if | ask you
for it. There's a critical difference in if you
have it, would you please send ne a copy, and,

want sonmet hing and you need to create it for ne
because | need it. This discretion request that we

must provide is, | think, just too nmuch.
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TRACI E STEVENS: Okay. We m ght be able
to take the comments that you've given us today and
we'll certainly consider it. Thank you, Jess.

Yes, Shar on.

SHARON HOUSE: Sharon House, attorney
with the gam ng Comm ssi on.

In this particular situation because
t here has been concern about that area, maybe it
just needs to say sonmething |like, Directly rel ated
to the facility being licensed. That's one.

JESS GREEN: That woul d be hel pful.

SHARON HOUSE: That woul d be one option
as well as, applicable and avail abl e.

JESS GREEN: Yes, those two things would
be of great assistance if we don't have to go
create sonet hing.

SHARON HOUSE: Thank you. | can't
bel i eve he just honored ne with that saying.

JESS GREEN: Sharon, | very rarely
di sagree with you. |'ve |learned that over many
decades.

TRACI E STEVENS: Thank you, Sharon, for
t hat contribution. That's hel pful.

Do we have others that have comments?

Any questions about the regulations as we've
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descri bed thenm? And just many of the -- again, |
want to reiterate that we've included tribes in
this discussion about all of these regs, not just
I n the substance here, but with the notice. W
wanted to know whi ch one we should | ook at, but
al so have di scussi ons before we even drafted
anything. And then the draft would reflect what
occurred. And then we'll continue to receive
comments so that we can nove forward.

Yes, Joe.

JOE WEBSTER: Thank you. Joe Webster.
Not necessarily for all regulations, but for 559, I
wonder if there m ght be some value in circul ating
revi sed di scussion drafts before getting to the
poi nt of putting a rule of thumb. Certainly 559
al so self regulation is another one that cones to
m nd. There m ght be sonme value to a back and
forth process.

TRACI E STEVENS: Thanks, Joe. W'l take
t hat under consi derati on.

Do we have other comments? Any questions
about the regs that we've spoken to this norning?

We're up for a break right now It's
about 10:15 on the schedule. W'II|l take a

15-m nut e break. We'll come back, and if there are
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nore conments to be nmade before people | eave on
parts of the agenda that are for |ater today, we'll
have a statenment after we return fromthe break.

So about 15 m nutes. We'll be right back.

(Short recess)

TRACI E STEVENS: Let's go ahead and get
started again. | do want to nmention that we
realize that there are a nunber of other neetings,
speeches that are going on right now and ot her
activities that are scheduled at this sanme tine.
We' |l continue to move through the agenda, and
think it's one of the disclainmers we have on our
agenda that based on our attendance |evels, we nmay
end early if at a certain point we've gone over all
of our subjects or we've |ost everybody to nore
conpeting interests that m ght be nore exciting. |
can't understand that because this is very
exciting. As you can see, Lael is very happy.

We have sonething in the register today
that's very exciting. W want you to share in our
excitement. Just a disclaimer, depending on the
attendance | evel s and how qui ckly we nmove through
t he agenda, we may end up endi ng early today.

So | want to open the floor again if

there are others who need to nake comment before we
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nove on to the next group. Okay.

So then what we'll do is nove on to the
exciting world of proceedings in Group 2 and
enforcement issues. And I'Il turn it over to Lael
who can tal k about the regs that are under Group 2,
if you want to follow along in your Power Point.

LAEL ECHO  HAWK: Ckay. So Group 2, sort
of two maj or issues. One is Part 573, which is the
enforcement regulation and then all the regul ations
concerni ng proceedi ngs before the Conm ssi on.

We'll start with Part 573, which is
enforcement. And what the Comm ssion was trying to
do when we were tal king about this draft was create
a mechanism so that the agency is talking to the
tribe before we get to a notice of violation stage.
We heard over and over again that tribes woul d get
a notice of violation and they didn't even know
what was happening and that there should be sone
communi cati on between the NIGC and the tribe before
a notice of violation was issued.

I heard a gentleman say that a notice of
vi ol ati on should not be a surprise. So that's what
we're trying to do. W're trying to build a
mechani sm t hat adds that voluntary conpliance as a

goal of the Comm ssion. We're working through
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iterations of this currently and we're tal king
about what does voluntary conpliance nmean and how
does that all work.

You have in your draft or in your packet
a draft of the prelimnary discussion draft. And
we i ncluded the | anguage in there about the
vol untary conpliance being the goal of the
Comm ssi on and how we can achieve that.

Two different types of actions. One is a
| etter of concern, and the second is a
nonconpl i ance notice. W' ve heard |ots of comments
about this nonconpliance notice, and perhaps that
I's not the correct name for it. So we're playing
with the | anguage there as well. | think we kind
of were thinking about it in terns of a warning
letter.

So what do they do? A letter of concern
Is a notice sent by the NIGC staff, not by the
Chair but by the staff, that says, there's a
condition here and we think that it may be a
vi ol ati on of the Act, the regul ations, the
ordi nance. Take a |ook. Respond and let's talk
about how we can make sure that this isn't
sonet hing that actually gets to a violation.

The warning letter, what we have on the
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screen here, nonconpliance notice, it says, hey,
tribe, we've seen this issue. It actually is a
violation. Let's talk about how you can correct
this so that we don't have to get to a notice of
vi ol ati on stage.

Now, either one of these can be issued at
any time. The idea is -- and we're trying to work
this into the reg. The idea is we would start at
the |l owest level. We would start at a letter of
concern if possible. If that is not possible, then
you would go to a nonconpliance notice or a warning
letter. If that's not possible, the Chair does
have the discretion to issue a notice of violation.

We've heard |l ots of coments about that,
that it's too nmuch discretion for the Chair. W're
trying to clarify that the idea is that we're
talking to you and that the NIGC starts at the
| owest | evel possible to address the situation. In
sonme instances that may require the Chair to issue
a notice of violation so we do have to | eave that
requirement in, but it's something we're talking
internally about, how do we frane this process.

We have added into the draft internally a
timeframe for response. The current -- there's an

oversight, | think, on our part. W just didn't
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think to put it in the reg. W wanted to make sure
t hat the notice, that either one of these actions
| eaves the tribe tinme to respond, and that these
actions contain a timeframe for tribes to respond
or to address the violation.

We really hope this will be a
col l aborative thing in making sure that tribes have
| ots of notice of the concerns that the N GC has so
that a notice of violation is truly a |last resort
or issued when absolutely necessary.

We al so have a -- as we were worKking
t hrough Part 573, we realized, well, maybe we need
to define what an enforcenent action is. So we
have done that. This is not in your PowerPoint. |
did this last night when | was thinking about it.
And we do have this in a notice of rule defining
what an enforcenment action is just for clarity,
tribes know what we're tal king about when we say
enf orcement acti on.

The next grouping of regulations in G oup
2 all have to do with the proceedi ngs before the
Comm ssion. And we're tal king about appeal s of
certain instances or certain disapprovals or
approval s that would then go to the Comm ssi on.

The appeal of these various parts that have been
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scattered throughout the regul ati ons and create a
new subchapter. How can we make this easier for
people to find. How can we make it a process that
you can just go to a certain section of the regs
and have everything there that you need to know,
sort of a one stop shop.

We created this new Subchapter H
Proceedi ngs Before the Conm ssion. And you do have
that in your packet. It covers regul ations Part
580 and 585. What we tried to do is set up general
rules that apply for all these proceedi ngs, what
notions can be filed. And then there are four
different kind of types of appeals that can happen
bef ore the Comm ssion. Appeals of disapprovals or
approval s of managenent contracts.

And then appeals of the notice of
violation, civil fine assessnent, tenporary closure
or the decision, Chair's decision, to void or
nodi fy a managenent contract, a late fee or fee
assessnments. All of those can be appealed to the
Comm ssion in one of two ways. You can either go
before an official and actually have this hearing
process where there's | awers and notions back and
forth and discovery. And that's covered in Part

584.
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Part 585 covers those sanme types of
appeals, but it's not in a hearing form It's all
just on written docunents submtted to the
Conmm ssi on.

So that's what these sections cover.
Part 580, again, is the general rules, including
definitions, service requirenments. We've had | ots
and |l ots and | ots of conmmuni cations about exparte
communi cations, so they're taking a second | ook at
that, M. Green.

We' ve got notions and appellate
proceedi ngs, what kind of notions, what can you
file and how can you file it. This is all stuff

that |l awyers really love. It is inportant for

tribes to know what your options are and how you go

about wal ki ng through these proceedi ngs.

582, again, gam ng ordi nances. And a | ot

of times what we've heard are comments that a | ot

of this stuff is repetitive. And it is true.

You'll see sections in there |Iike what happens when

you file late, when you fail to file, what the

st andards of review are. It is true, a lot of this

stuff is repetitive, but it is also specific to

t hat particular section. So we wanted to make sure

that it was clear in each section what the process
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was for that particular proceeding. So even though
it's duplicated in other parts, it still is
specific to each type of proceeding. So we wanted
to make sure it was laid out in each section.

So Part 584 and 585 all have to do with
when you're in front of the Comm ssion and you had
a notice of violation or sonme fine assessnent, and
you can go one of two ways. You can go the hearing
route or to the Comm ssi on.

We just want to point out that when you
go before a presiding official, the presiding
official makes a recommendation to the entire
Comm ssion. And then the Comm ssion makes an
ultimate decision on which way to go with regard to
t hat particul ar appeal.

So it's pretty process oriented. Lawyers
like it. The rest of us, | guess |I'm aware that
ot her people mght not find it as fascinating as we
do. We try to create a process that's clear so
even if you're not a |lawer, it's sonmething that
you can follow and understand what your rights are
and what the process is.

TRACI E STEVENS: Okay. That is the
fascinating world of proceedings. Very inportant.

| want to enphasize it is very inportant. And the
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reason why we address these, not only did we hear
fromtribes that we should | ook at this because
there were some processes here that were not clear
or were inconsistent, but we also heard from our
own staff. We have in our general counsel's office
a nunmber of staff attorneys who were excited at the
prospect of being able to rewite these. And

t hey' ve been very helpful in drafting these
proposed changes fromthe fol ks who are down in the
weeds and hands on with proceedi ngs before the

Comm ssion for these various different types of
proceedi ngs.

This is sonmething you can tal k about, |
know we have a number of regul ators here, about
having this incremental process, the step process
before an NOV is issued.

JESS GREEN: Jess Green. 573. 3A says,
The Conmm ssion may issue a notice of violation to
any person for violations of any provisions of the
Act or its chapter.

| think you need to restrict "any person”
to "a person within your jurisdiction.” | don't
t hi nk you have jurisdiction over the entire worl d.
My best for instance is if you | eave this | anguage

In here, you're going to have states saying, we
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want you to give notice to the governnment that he's
not negotiating in good faith, would you do that,

pl ease. You need to restrict who you are sending

t hese vi ol ations.

And 573.4 nunber 8, you say that you can
I ssue a tenporary closure based on any person
submtting false or msleading information to the
Conm ssi on. Well, that could be the mayor of a
| ocal city. Again, you need to restrict the
description of persons there.

In 11 you say, A gam ng operation
operates class IIl gam ng in absence of a tri bal
state conpact that is in violation of 25 USC.

Those are ny specific requests in that
section. Thank you.

TRACI E STEVENS: Thank you, Jess.

Did we have a comment fromthe table
here? Yes, right over here.

JUSTIN QUIS QUS: | guess | mssed the
definition of it or if this was discussed in
previous consultations, but | was just curious as
to what is considered a reasonable tine regarding
vi ol ati ons. What would you consi der reasonabl e
time?

TRACI E STEVENS: \What specific part are
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you | ooking at?

JUSTIN QUI'S QUI S: I*'m | ooking at
573.3.4. Let's say, for exanple, nunber 4, May
I ssue a notice of violation to any persons for
vi ol ati ons of any provision and set a reasonable
time for correction.

TRACIE STEVENS: It's in the current reg
right now and |I'm sure that we've tal ked about this
at some point. | appreciate, by the way, your
coment. It's a good question.

One of the things, especially with
enforcement actions, they are so tribe and
situation specific that what m ght be reasonabl e,
dependi ng on the violation depends on what's
happening. It may take a tribe a year to be --
dependi ng on what correction they need to make, it
may be I ess than that. There may be an energency
type situation where the Comm ssion has to take
action and reasonable may be less tine.

It's hard for me to answer your question

because it is so specific to the situation that's

occurring. But that gives us enough flexibility
and the tribe enough flexibility to be able to
respond. And | think that's why we didn't address
t hat .
Veritext/NJ Reporting Company
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Sometimes putting in specific deadlines,
especially if it's -- it's one thing for us, but
it's really another thing for the tribe depending
on what the situation is. There are circunstances
that may be conpletely outside the control of the
tribe |like the death of an enpl oyee who m ght have
been the one to be responding or a natural
di saster. We want to remain flexible on that so
that we're not boxing the tribe in, but determ ning
with the tribe what is a reasonable time for them
| think that's why we had to address that.

Doesn't really give you -- | know ny
answer doesn't give you a specific time, but it
does explain why we have it there.

JUSTIN QUIS QUI'S: Sounds |like it's case
by case basically.

TRACI E STEVENS: Exactly. Yes.

Yes, sir.

BRAD SI MMONS: Brad Si mmons, Chairman of
the Gam ng Conm ssion. W receive a letter from
you, a notice of violation or any one of these
ot hers that we have a reasonable tineframe, wl
the letter state in there a timeframe? |Is that the
pur pose of the intent is at that point that's when

we'll know what the tinmeframe 1s?
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TRACI E STEVENS: Yes. And ny hope
that our staff, who in these first parts where
may be taking non-NOV steps, that they're talk
to you prior to that. O herw se, they may not
been able to get the information to wite the
| etter beforehand. And they'd be working with
to determ ne what will be a reasonable tine.
woul dn't want to put an unreasonable tine in p
t hat woul d be inpossible for the tribe to neet

TRACI E STEVENS: Yes.

UNI DENTI FI ED SPEAKER: Hi . Just on
guestion. Wiy is the nonconpliance notice not
agency action subject to chall enge?

TRACI E STEVENS: We were |ooking fo
-- as you know, and | said, and this Comm ssio
bel i eves, that assistance, conpliance and then
enforcement. By statute, enforcement actions

actions of the Chair that are attainable so th

as you said, there's sone process in place. But

that's the angle of what we're trying to do.
That's, to nme, like the nost severe
action that | can take. And we want to have s
I nformal process in place so that we don't hav
get to NOV. And while we do that now and try

get tribes into conpliance, there's no process
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pl ace that really defines for our staff and for the
tri bes what to expect.

| know there are tribes who do this
within their own ordi nances, within their own
jurisdictions. There are other independent federal
regul atory bodi es who do sonething simlar. That's
where we're gathering information. W chose to
have it come from staff so that we don't get to a
pl ace where there's going to be an issue.

UNI DENTI FI ED SPEAKER: One i ssue of
concern is this focus on how the letter or notice
I's worded. Tribes operate under a very broad
| anguage that enconpass viol ations of the agreenment
or reps or warranties within the agreement with any
notice froma federal agency for nonconpliance with
law. So a tribe can be faced with a situation in
which there's a notice of nonconpliance fromthe
federal agency. The tribe would not have had any
opportunity to address or any redress within NI GC
to challenge that determnation if it was sonething
they felt they were not violating.

TRACI E STEVENS: So your concern is how
this m ght appear to those who are doi ng business
with tribes? The NOV is pretty clear. And

currently as they stand, from what |'m
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under st andi ng you say, that this could be nore
potential black marks against the tribe? Okay.

Well, that's sonmething that we'll have to
consider. W're trying to put in place sonme steps
in the informal process. W heard so nuch from
tribes about getting whacked with an NOV, that
having it come out of nowhere. And we're trying to
get the "have it come out of nowhere" out of our
vocabulary and try to assist the tribes to cone
into conpliance at sonme point they know that they
can count on.

So you've certainly given us food for
t hought here on what m ght be effects beyond what
we intended. So, thanks.

LAEL ECHO- HAWK: One thing we have done
in a draft that we're working on internally is we
added a requirenent. There is a set time in the
|l etter for the tribe to respond or cone into
conpliance. And then second, once the tribe has --
once the issue has been resolved, then we issue one
of those -- and we'll talk about it in Goup 4 --
we i ssue one of those investigation conclusionary
conpletion letters so that it's clear this issue
has been resolved, it's gone away, we're not in

this investigative sort of node. There's
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resol ution reached one way or the other.

TRACI E STEVENS: Any ot her comments on
573? How about the proceedings, all the attorney
fun stuff? | just want to say before we hand the
m c over to Jess, one of the reasons we're doing
this is to provide sonme clarity for non-attorneys.
Not every tribe or every reqgulatory body wl|l
initiate this with the help of an attorney. So
we're trying to be clearer about processes to the
| ayperson who is a non-1legal person when reading
this to know what to do. The tribes have
representation, but just in case they start down
this road before obtaining representation, to be
sinplified.

JESS GREEN: Your rules here prohibit nme
fromaccess to nenbers and enpl oyees of the
Comm ssion. The enployees are not deciders of
fact, but they, in fact, may be wi tnesses in regard
to whether you follow the correct procedure or the
correct procedural notices went out. |If | have a
technical offense that the notices weren't properly
received or that information | was supposed to give
you was not properly received or handled, in other
words, we got it to you but it didn't get in your

files because they put it in the wong file or you
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claimthat it doesn't exist, how do |I question
t hose people? | have no ability if | don't have
access to your staff as a procedural issue to make
that inquiry.

You have bl ocked ne out of a very | arge

basis that these kinds of issues are resolved on,

and that is, | sent the information to you.

| confirmed it was received at a | ower level. And
your response is, well, | don't have any record of
receiving it. Well, | got sonmebody's nanme, but |

can't even talk to them You understand ny
problen? Again, | think that needs to be addressed
here.

Again, | know you've addressed sonme of
the issues we've previously raised and | appreciate
that, but please keep in mnd that the first thing
a good | awyer does is, was the procedure foll owed.
Do | have a procedural remedy. Did we, in fact,
get that to them And the procedural breakdown
occurred because of one of their | ower echel on
people sinply filed it rather than listing it as
being filed. Therefore, | don't have a violation.

So | would suggest that you may need to
go back and | ook at that necessity that | feel

m ght have to question sone of your | ower echelon
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people at |least, but | would say make inquiry of
anyone that is not a decision maker capacity.

Finally, you do not provide any nethod
for me to ask for recusal. | have nmentioned this
before. |If you have a daughter, sister, brother,
spouse that's representing one of the parties, boy,
that creates a problemfor me. [If there are
reasons for recusal that | need to be able to make
and | need a recusal nethod.

In District Court in Cklahoma, if you've
got a recusal that's been asked for, the rules are

directly contrary to what you just put here in

writing. Those rules are that | approach the trier
of fact. | describe in private the recusal

problem | don't describe ny facts and
circunmstances. | just sinply point out that | want

you to recuse because you've slept with one of the
parties.

TRACI E STEVENS: | didn't.

JESS GREEN: |I'm not accusing. You go
in, you make that request in private, and they
refuse every time. Again, it's not published. |
have no mechanismwi th all this here to do this in
any fashion. And |I can think of a number of

reasons why a comm ssioner ought to be recused. |If
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you don't want to recuse them for any reason,
that's fine. But you' ve postured it that way

wi t hout giving me a basis for how | obtain recusal
and what your recognized basis m ght be, and I
think that puts me in a very difficult situation as
an attorney because |I'mgoing to file something
anyway. | sinply don't have anypl ace in here that
you recogni ze the filing. | think you need to take
t hat seriously.

A |l ot of comm ssioners have represented a
| ot of people in the past. VWhile it may not occur
to them that that issue was sonething they
represented a party on four or five years ago,
| would nmuch rather come to you and tell you,
here's your brief on this issue. Did you forget
you wrote it?

| have actually done that with judges and
t hey said, oh, | did, didn't I. | said, yes, sir.
Don't you think that creates the appearance of
| npropriety since you' ve already taken a position
on this. And got themto recuse.

But you already give those automatic
recusals when you're a tribal menmber. | think you
ought to have and | woul d suggest you create a

private means because many tinmes that can be rea
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hel pf ul .

TRACI E STEVENS: Thank you, Jess.
Actually, 1'mgoing to have Larry nmake sone
comments here or maybe even questions. | know that

you have brought this up when we were in
Washi ngton, DC, and | actually wasn't there and
didn't recall. But |I know that we had tal ked about
that in the office recently because we were
uncertain what you neant by recusal. Now your
coments actually are nore specific about what the
situation would be and why. So thank you for that.

JESS GREEN: It can be personal. It can
be professional. Any of those categories on the
reason that rocks get thrown.

LARRY: Just a couple quick responses to
your comments. The comrent on exparte
communi cations, part of what the Conmm ssion has put
out in terms of a draft is trying to put a
mechanismin place for tribes so that it's very
cl ear what form of communicati ons are all owabl e and
which aren't.

So, for exanmple, Conm ssioner Little may
be at a conference like this, may be pendi ng on
appeal before him  Sonebody honestly cones out

with the sane i ssue and sonehow Comm ssioner Little
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has to say, |'msorry, but that's pending nme
before. We can't have this conversation.

We may have to tweak this. W' ve taken
this fromother federal agencies, but we may need
to tweak it in terms of NIGC. So as the chairwoman
sai d, we have been tal king about these issues,
that's why we're putting this out as a discussion
draft, thinking nore about it and addressing the
| ssues to provide the NIGC. The course of work is
going to keep going on, coments of appeal, but
al so making clear what's appropriate and what's
not .

On the second point with regard to a
met hod of recusal, as the chairwoman said, that had
come up in the context of a conmunication and we're
going to start |ooking at that. Obviously, there
are conplete federal laws, responsibilities in
pl ace for ethical issues, but if | heard you
correctly, the departnent is just making clear that
there's a process in place. It may not be already
clear or not. There is a process for notions
before the commttee. W can put sone sort of --
we can | ook at sonme sort of clearer process for
allowing a party to make a notion for recusal as

wel | .
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JESS GREEN. MWy ot her point was |
actually appreciate that private, cone in your
office, did you forget you did hear this four years
ago. That has a very valid place because you don't
have to publish that. Again, | don't m nd handling
it any way you want to do it, but a limted
approach to recusal sonetinmes makes good sense.

TRACI E STEVENS: Thank you. Ot her
coments on appeals and proceedi ngs before the
Conmm ssi on?

Since we have sone tinme before |lunch and
it seens |ike we've heard the comments that were
i ntended to be made today, we can npbve on to G oup
4. It's in the afternoon section on your agenda.
Starting with G oup 4 overview. |'Ill turn it over
to Lael one nore tine.

LAEL ECHO-  HAWK: Group 4 had a nunber of
t hi ngs having to do with background investigations
and managenment contract issues. You do have draft
rules in your packet. W started with a pil ot
program and it's no |onger a pilot program because
it's 10 years ago. We worked on that one and a
coupl e of others as well.

So the pilot program we've formalized

that and we've included it in two parts, Part 556
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and 558. Tribes are very supportive of this,
putting this process in the regulations and
allowing all tribes to participate. So what we've
done is we've tried to separate what happens before
a gaming license is issued by the tribe and what
happens after. So Part 556 includes all the
procedures that happen before a gamng license is

| ssued by a tribe.

So the pilot program it allows the
tribes to conmplete their background investigations.
And i nstead of sending all the docunentation to the
NI GC, the tribe submts a notice of results. And
they send it to the region staff and we | ook at
t hat and evaluate the information there.

The regul ation, the proposed draft that
you have, it requires -- and this was part of the
pi l ot program-- a key enployee or primry
managenent official notify an agency, send us that
notice of results no |later than 60 days after the
applicant begins work. We know that tribes have
various licensing structures. Sone tribes allow
applicants or enployees to go to work before, we'll
just call it, a permanent |icense has been issued.
Many tri bes have tenporary |licenses. W didn't

want to interfere with whatever your |icensing
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structure is. So we're very careful of that and
hopefully we' ve acconplished that in the
regul ati on.

So the tribe is sent a notice of results.
And then Part 556 as you'll see, NIGC | ooks at it.
We've got 30 days to say "object” or "don't object”
to this individual. This is new to the pil ot
program but is included in the statute.

The tribe then is to send the agency
notice of license issuance. |It's a second step,
and we realized in sonme instances we were not doing
that as part of the pilot program |It's a
statutory requirenent. So we're trying to figure
out ways to make that not a burdensome thing.
Hopefully we can utilize some websites or enmi
addresses or sonething. So we're working on that.

We also included in Part 556 the ability
for a tribe to obtain background information or
background i nvestigation materials from anot her
tribe to sinply update that. So you don't have to
duplicate the work that was done by someone el se
over the past several years. So we would then
i nclude in Part 556. 4.

We know tribes talk to each other; the

gam ng conmm ssioners are close. Oh, we're hiring
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so and so; we have the background information, and
t hat we're not duplicating the work.

So Part 558 is all the procedures that
happen after a gamng license is issued. The tribe
is free to license that key enpl oyee or managenent
official. Again, the notification must cone to the
NGl C within 30 days. The NGl C has 30 days from
receiving the notice of results to request
additional information, to object or to not object.

Now, here's where things get a little bit
tricky. Otentinmes tribes will issue a license to
an individual. They send in the notice of results
and issue a license. That's conpletely fine if
that's what you want to do. |If you haven't heard
back in the NIGC, you are running the risk that the
NI GC may say, hey, we need nore information and we
object to issuing a license to that individual.

I f that happens, if the N GC objects,
then the |licensee has the right to a hearing. The
tribe has to suspend the license, provide a
hearing. And then after the hearing is provided,
the results of the hearing to the NIGC. |If the
trive waits to issue the license and waits to hear
fromthe NIGC and then issues the |icense, then

t hat hearing process doesn't kick in. So it's only
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after the license has been issued by the tribe that
t he individual has the right to a hearing.

We're working with our region staff. W
want to make sure that we're responsive, that you
get the informati on back ASAP. W' re going to
i ncl ude a requirement that the NIGC i ssues a letter
of no objection so that you have sonmethi ng that
says, we don't object to this person being
licensed. Utimtely it's the tribe's decision.

So that is the pilot program The other
t hings that were contained in Goup 4, Part 537 had
to do with background investigations. You'll see
in your draft we had included a section for
background. We were going to clarify whether or
not an individual or class Il or class |11
managenent contract was sent back. After a | ot of
comments that we don't need this, this isn't
necessary. Very soon, within the next week, you'll
see a notice of proposed rule that amends Part 537.
It only adds this provision, not sone of the other

provi sions you see in the draft we have, that the

chai rman exercise discretion in reducing background
requi rements. Again, trying to streanine
processes and not repeat things over and over
agai n.
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So you'll see this going out shortly.
Probably within the next week it will be in the
federal register hopefully, make me happy again.

Part 571, again, this part also had a
section there that talks about access to offsite
records. We heard many, many conments that you
have subpoena authority. That nade sense to the
Comm ssion. They're not going to include that
amendnment in this notice of proposed rule. This
noti ce of proposed rule will go out and it wll
only contain the investigation conclusion that |
spoke about earlier in Part 573. So where the NI GC
has conpl eted an investigation and it's not going
to begin an enforcenment action, the Comm ssion wl
t hen advise the party by letter that the
I nvestigation has been concl uded.

This wasn't sonething that we brought
forward initially. This was sonething that we
heard comments fromtribes that, you know, an
I nvestigation would be done, and then four or five
years |ater as far as the tribes know, nothing has
happened. They did not receive a notice that the
I nvestigation has been conpleted and is concl uded.
So we get to the issue that Elliot was talking

about earlier, tribes have to make di scl osures,
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t hat woul d be hel pful.

So that's what we're trying to do here.
Just a notice. And it doesn't nean that the
I nvestigation can't be reopened or that an
enforcement action can't be brought in the future,
but at this time that investigation is closed.

So you'll see this in the federal
regi ster hopefully within the next week as well.

Also in the register, we've been talking
about consultation and whether or not we need to
define what a collateral agreenent is and whet her
or not we need to say whether the NI GC has the
authority to review the managenent contracts.

Tri bes were all over the board, and the NI GC has
deci ded not to go forward with maki ng any changes
to any regulations related to coll ateral agreenents
to the managenment contractors.

Additionally, we tal ked about whether or
not we need to define what net revenue was. That
says, this will be heard, so we're not going to do
anything with it.

TRACI E STEVENS: Does anyone have a
comment ? Jess.

JESS GREEN: Your press announcenent has

just gone out. Would you please read the nanes
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now?

TRACI E STEVENS: Do you mnd if we get
t hrough this. | can do it right before |unch.

JESS GREEN: That woul d be fine.

TRACI E STEVENS: | want to stay on topic
and task. But now that you've said that, it's

going to be really hard for everybody to remain on
t ask.

We did have some comments earlier on 556
and 558. No, |I'mnot going to give in to Jess.

So the pilot program as Lael explained,
has been a pilot programfor |onger than a pil ot
can be a pilot. And it's actually incorporated by
many tri bes already, and many tribes are doing it.

We try to capture, as |'m sure she said,
bef ore what happens and what happens after in 556
and 558. We did hear sone and continue to hear the
desire of tribes to put through others besides key
enpl oyees and managenent officials and we're
wor king with FBI on how we could do that.

Just be warned that when you put fol ks
t hrough that process, we're going to hold themto
the standard as if they are key enpl oyees or
pri mary managenent officials.

The other thing we heard on this topic
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was for sonme tribes they wait until 30 days have

el apsed or expired before NI GC can object. Another
concern cane up about whether or not a tribe issues
a tenporary license while they're waiting, which we
have a right to do. |If there's an objection, the
tribe would then have to probably pull that

| i cense. In order to do that, that |icensee now
has sone rights rather than if they had just

wai t ed.

Some tribes do it differently. Sone,
because of the need to have that enpl oyee working
ri ght away, as many of you probably experience,

I ssue a tenporary |license and go ahead and gi ve
them their due process for |icensing should
sonmet hing come up or the NI GC objects.

| think that's a decision for the tribes
that they've brought up to us, on whether they want
to wait or go ahead and do a tenporary |icense.

" mnot going to comment on that. But tribes can
deci de whether they want to do that. | know many
tribes just go ahead and issue tenporary |icenses
and some tribes just wait and then issue the

| i cense when we have basically the green light in
NI GC.

Those are the things that came up that |
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recall on this particular part. Are there any
comments on licensing? | ask about this
specifically because | know we have a | ot of
regul ators here.

On comments on 537? Lastly, 571. This
goes to the issue that or the coment made back to
Elliot in response to nore on-the-record processes
In place for a tribe with our informal process on
537. Yes. Can we get a m crophone back there.

MARVI N OSBORNE: Marvin Osborne,
Shoshone- Bannock tribes. |1'd like a clarification
to this investigation conclusion letter. What is
t hat supposed to nean? |Is that a violation issue
or is that a crimnal finding that you've
di scovered within the organi zation? How is that --

TRACI E STEVENS: Just to be clear, we
don't have crimmnal jurisdiction. What this is
I ntended for and what we've heard fromtribes is
they're left in linbo. They knew there was an
I nvestigation going on. They hadn't heard anything
fromus. When they would call and ask about it
prior to our arrival, there was this sort of
pendi ng doom this hanmper just over the tribes'
head, and they never knew were the investigations

concluded. Are you going to do sonmething nore.
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Shoul d we be holding onto these records that we
have that you've asked us about.

And this was our effort to be clear to
tri bes that we've concluded our investigation.

Now, ot her federal regulatory agencies do this. So
in response to tribes' concerns of these

i nvestigations just sort of hung over their head

I ndefinitely -- gam ng, gam ng violations, that
tribes weren't left in linmbo. This offered sone
sort of, | don't want to use the word closure
because that gets confused with our parts of our
responsibilities, but that the investigation had
been conpl eted and we notified the tribe so that
that linbo state didn't continue.

Does that answer your question?

MARVI N OSBORNE: Yeah, sonewhat. I
believe that in cases |like this we're out of the
one-on one-consultation of the NI GC because it's a
matter that concerns the regul ations, our |aws and
the violation that occurred, and it conflicts that
we are ending up having with other federal agencies
because all the laws that tribes supported, the
United States U.S. attorneys or assistants are
supposed to help defend the tribes. But we ran

into an i nstance where that is a conflict or a
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conplete tragedy with the regulation we're trying
to enforce and use versus what the | aw enforcenent
di visions are doing. | mean, it's horrible. But

t hose are things that could inmpact us and | think

t hat we have to sonehow or another consult the N GC
so we don't get a violation because it can be
serious issues that we don't want to announce to
everybody. At the sanme time, we need to be frank
about what's happeni ng.

TRACI E STEVENS: Okay. Well, there are
two things | want to say in response to your
comments. One, this would be just with regard to
our authorities under ARAB and our actions and how
we're nonitoring the gam ng operati on and wor ki ng
with the regulatory bodies. W certainly can't
address anything outside of that that m ght be
happeni ng at other federal agencies, whether that's
DQJ, FBI, U. S. attorneys. That would be outside of
our scope. So we're only speaking to the actions
that the NI GC takes.

Now, with regard to consulting the
tribes, | guess that's one way to put it. What
we're trying to do, as | nentioned, that ElIIliot
brought up, we're trying to structure our processes

in a way that we're talking to tribes before we
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take action so we can get themin conpliance and
keep themin conpliance, whether that's through
gi ving technical assistance or gui dance on how to
do that, training, sonething so that we're not
using the big hamer in the NOV, because we know
how serious that mark is.

So ny expectations for our staff is that
they are constantly talking with the tribes. |If
there is an issue com ng up, they should be tal king
with them on a regular basis to bring theminto
conpliance. So we are talking to tribes one on
one. And part of our process is we've inplenented
t hese, should we adopt them We'll inplenment them
wi t hin our own agency as far as our enpl oyees'
operating procedures to ensure that we're working
as much as we can with a specific tribe on a
specific issue. So that helps or gives information
regardi ng your comments.

Any ot her comments on 571? Can you pull
up that press rel ease.

Okay, Jess, are you paying attention?
l'll go ahead and read them | do want to say that
we have 56 nom nees. And we have the nanmes here.
John Magee, gam ng conm ssi oner for Pachenga

I ndians. In California, Kathy Canell (phonetic),
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casi no general manager; Jason Renobs (phonetic),
gam ng comm ssi on chairman; Dani el Magee, gam ng
comm ssion adm ni strator; Brian Callahan, gam ng
comm ssion executive director; Christina Thomas,
office of gam ng regul ation conpliance executive
director; Steve Gargan (phonetic), gam ng

comm ssioner; Jeffrey director of gam ng; Mchelle
Si cona (phonetic) gam ng comm ssion executive
director Confederated tribe; Rea Culo (phonetic)
general manager; Ma, and |I'm not even going to try
to pronounce her |ast name, gam ng conm ssion
conpliance director Comanche Nati on;

Robi n Lanfee (phonetic) conmm ssioner; Matthew

Mor gan gam ng conmm ssioner; Thomas W I son; and
Carl ene Chino, gam ng conm SSi oner executive

di rector of Navaj o Nation.

That's a total of 15 individuals out of
the 56. | want to be very clear that we received,
as | said, | think it was a total of 56, | could be
wrong, nom nees all very well qualified. All
responded to our call for nom nations with our
request to see a nyriad of qualifications from
peopl e out on the ground. What we were striving to
do in picking these individuals is to get regional

bal ance based on a nunber of factors for different
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regi ons.

We know that the Great Plains area is the

| argest for us in terms of the nunber of facilities
and tribes. There are other regions that are

smal ler than that. And trying to find sone

regi onal balance. We tried to find class Il class
Il balance. We tried to find regulators and
operators and also we are fortunate to have sone

f ol ks who are or have been tribal | eaders.

We did have sonme restrictions that | want

to be clear about. Because we're operating as the
Federal Advisory Comm tnment Act, it's exenpt from
t hat Act because tribes, state governnents and
| ocal governnments are exenpt from FACA. Because
this is a governnent to governnent interaction,
we're not foll ow ng FACA. But even with that,
there are strict guidelines that we have to foll ow
The people that are nom nated, we made
that clear in our nomnation letter, that they had
to be -- they speak only for the tribe they
represent and that the governing body of that tribe
had to give authorization for that individual to do
so. So it had to be the governing body of the
tribe. Because the tribe is the governnent with

whi ch we have a government to gover nnent
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rel ati onship. We did get sone that cane from j ust
the Gam ng Conm ssion. We did clarify with this
them They had to turn back in a governing body
| etter that says that individual speaks for them

Fol |l owi ng that, because they were trying
to find regional balance, | don't want it to be
construed that they're fromthe region, they
represent that region, because they cannot
represent anybody but their own tribe and they
can't be a | obbyist. That's the other thing.

We had to do sonme background on these
i ndi viduals with this adm nistration, which we
support wholly, and to make sure that they were
appropriately selected individuals. Many of the
fol ks here have done background in |icensing so
naturally we're clear

This commttee is neant to review our
m ni mum control standards and our technical
standards. We pull them out of these consultations
because they're very technical in nature and are
time consum ng. That makes the technical standards
role on another track with this tribal advisory
comm ttee whose objective is to review the regs,
the technical standards, review alternative

st andards that were proposed to us by a tribe or a
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nunmber of tribes, and give us their recomendations
on those docunents.

Again, | want to reiterate that this
group does not speak for all tribes. W recognize
t hat and we readily acknow edge that. They're just
practitioners basically who are on the ground who

can tell us fromdifferent regions how certain

proposals will or won't affect them And that
after the work that these folks will do, at the end
of this we will have sone draft regs that we can

show based on sone expertise and then do sone
consul tation so that tribes have a chance to weigh
i n.

These kind of comm ttees are not unusual
in this admnistration in particular for tribes to
do a lot of these. And we're following a different

format than has happened in the past with this

agency. We will have a facilitator. W wll have
ground rules that the advisory commttee will agree
upon as a commttee. We'I|Il have sone order and
people will know what the order is. |'m not going

to just be nme up here commandi ng everybody and you
don't know what the rules are. That's not fair.
So we're trying to do this differently.

We're trying to take a fresh | ook at how we can do
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t hese and get really honest feedback fromthe
practitioners in |Indian country.

| know there are some fol ks who are
di sappoi nted that certain people may not have made
it on there. | want to |let you know this was
really, really difficult. W had so many good
nom nati ons and good candi dates with good
qualifications. And it's very difficult.

We al so wanted to keep the commttee in a
manageable form | just want to reiterate
everybody was a good candi date and they were tough
choices. Really what we wanted to do was have
di versity and bal ance, and we believe these
i ndi vidual s bring that to the table.

Dan, did you want to add anything to
t hat ?

JERRY DANFORTH: No. Just like the Chair
said, we had a very good group of nom nees. And we
pai nstakingly reviewed every single application.
And we wanted to make sure, and it was very
i nportant, that we included fol ks that had some
oper ati onal experience because we all know and
understand the regulatory side very well and
soneti mes what the regul ations say, how the

operators are able to manage an operati on under
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t hose, is sonmetines difficult. So it's inportant
to have operators in there at the table being able
to provide this informtion.

|'"m very excited. The chairwoman said
we'll be using a facilitator. That is really going
to be quite a change fromthe recent past and the
way we've done things. A good |evel of open
communi cation that is going to provide a good
resul t.

One ot her kind of a housekeeping issue,
as the chai rwoman said, we're operating under an
exenmpt commttee. And one of the criteria is that
t he nom nees nust be direct enployees of the tribe.
And we did have some very, very skilled nom nees
that came through that if they served would be a
huge asset. Unfortunately, they were not a direct
empl oyee of the tribe so they were not able to be
sel ected. However, | would hope that they still
participate. W're going to make sure that there
will be an opportunity for folks who are attendi ng
to comment. Thank you.

TRACI E STEVENS: So there you go, Jess,
you got your way.

JESS GREEN: | didn't get ny way.

TRACI E STEVENS: Are you as excited as we
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are? We're giddy today.

JESS GREEN: No. You got one region --
Okl ahoma only has one representative.

TRACI E STEVENS: Again, fair balance is
what we were striving for. Actually, there's two
regions from Okl ahoma. There's three
representatives fromthe State of Okl ahoma al one.
And we have three representatives fromthe G eat
Plains. W were trying to be fair and bal anced.

JESS GREEN: There's two offices in
Okl ahoma.

TRACI E STEVENS: | know. |'m aware. All
right. Are there any questions about this? W
were trying to be as informative as to how we canme
to the decision process. | want to reiterate.
We're going to be working with the advisory
commttee in the next couple weeks and getting sone
ground rules. It is just necessary so that
everybody knows what is expected of them how the
commttee is going to work. And, again, | want to
reiterate that there will be opportunity and it
will be based on what the comm ttee together
deci des on what will be the mechanismto bring in
their experts. Because they'll be bringing people

I n because they're not expected to know absol utely
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everything, and then how the public can comment,
how we can bring in sonme experts because there are
sonme very technical aspects. You start talking IT,
we do need specialists to be able to cone in and be
able to speak to that. So we're going to build
into the ground rules how that happens and when it
happens and that's going to be a commttee
deci si on.

If there's no nore on this, how does
everyone feel about tal king about the very | ast
group, 518, self regulation. There is no
regul ation right now for sole proprietary interest.
I f everyone is okay, we can step on the gas here.
"1l turn it over to Lael.

LAEL ECHO- HAWK: So the | ast group we
have on the agenda is G oup 5, self regulation and
a potential sole proprietary interest regul ation.

So starting with the self regul ation,
Part 518, the notice of inquiry that went out | ast
year asked whet her or not we should review this
regul ati on or we should review the process for
obtaining a certification for class Il for tribes.
We received numerous comments. All of them
supported taking a |l ook at the process and naking

It nore -- making the burden of the application and
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certification process, making the benefits at |east
equal. OQut of the over 200 and sonme odd gam ng
tri bes that we have, we have two tribes that
actually have the self regulations. W do have the
Comm ssioner Little here today. So if you have any
guestions, he'll be happy to answer them

So the discussion draft that you have in
your handouts, one of the things that we really
were trying to do is we began drafting those to
shift the focus of the regulation fromthe
operation to the regulation. A lot of the
requirenments didn't make sense. \WVhy do we care
sort of about what goes on operationally when what
we're tal king about is can the tribe adequately
regul ate that operation and should the integrity of
t he gam ng operation.

And just kind of a list of these.
Section 518.3 contains the subm ssion requirenments
in the draft. W pulled a bunch out. And you can
see on our website, | think our draft is 29 pages.
It was very hard to do a red |ine because we cut so
much out, and see sort of clearly what we had |eft
I n and what we added. So we have history of gam ng
operation, enploynent criteria for regul ators,

description of the regul atory agency.
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We wanted to make sure that this was a
body that's going to function. |It's going to
function well. It's adequately funded. You have
people there that are qualified to be regul ators.

Descri ptions of accounting systens, so we
know t hat there's a system for tracking, interna
controls. W' ve been asked about this. Do you
have to send in your entire internal controls. No.
We just want a list. W want to know that you
actually have controls that apply to tracking
gam ng revenue and making sure that everything is
bei ng tracked appropriately.

Record keeping systens for investigation,
enforcement actions, prosecutions. Copy of the

facility license, which we also heard is

duplicative, which is a good point. W'I|| take a
| ook at that. Tribal gam ng regulations if not
already included in the ordinance. | know a | ot of

tribes have a gam ng ordi nance and have their
gam ng regul ations. W are going to need a copy of
your ordinance. |If we don't have a copy of your
regul ati ons, that we would request that those conme
in as well.

So then 518.4 tal ks about the criteria

must be net to receive a certificate of self
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regul ation. We couldn't play with this |anguage
that much. We tried to be descriptive about what
It means.

So the access. The tribe conducts gam ng
-- fiscally, economcally sound basis and generally
free of crimnal or dishonest activity.

And then gam ng can be conducted in
conpliance with the Act, NI GC regul ations, and
gam ng regul ati ons.

So we tal ked about what kind of things
woul d show that this criteria has been nmet. And so
518.4 sub B says, A tribe can illustrate by listing
t hese factors. And we tried to be clear that this
is just a list that we sort of took fromthe old
reg and we added sone things in, but this isn't
all-inclusive. Doesn't nean that if you don't neet
one of these, this was sonme things that internally
we t hought would be very useful to show that the
criteria, the dispute resolution processes,
effectiveness, regulatory body has a way to nonitor
conpl i ance, accounting systenms. The gam ng
regul atory agency has the ability to go and review
t he accounting information fromthe gam ng
operation, that they have access to audit and

| nspect the papers, books and records. Gam ng
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operation and class Il gam ng activities. That

t here's adequate investigating, |licensing and
nonitoring system for enployees. License records
are kept.

There are standards for vendors. A
nunber of things -- this really go to show that the
tribe has established a regulatory systemt hat
adequately regulates on its own, not the NI GC,
adequately regulates its class Il operation. The
tri be denonstrates that the operation is
financially stable. This is a requirenment of the
Act. How are we going to do that. | know we've
had concern fromtribes, what if |I default on ny
| oan, what does that nean.

If you have thoughts about it, we'd |like
to hear it. It is in the Act, but is there a way
we can be nore clear to tribes about what that
means.

So then what's the process? W're
| ooking at this internally now W want to make
sure that the process is clear for how this
happens. You send in your petition. M. Little is
the office of self regulation in this instance.
Makes an initial determ nation. |ssues a report.

| ssues a certificate of self regulation. Provides
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a response tinme so the tribe can say, hey, | did
nmeet these criteria, here's why. Hearings before
the office of self regulation, and then the office
of self regulation issue a decision which is

appeal able to the full Comm ssion. Annual
reporting requirements are now statutory. We were
trying to think of a way that nmeets the

requi renents of the Act, and the Act sinply says
that the tribe then as the certificate nust send in
an audit, which tribes do anyways, and a conpl ete
resume for all management officials and key

enpl oyees hired by the tribe after receiving the
certificate. That has really caused a | ot of angst
internally at the tribal level. So we are trying
to define what that means.

Someone suggested -- we've heard
suggestions that that neans only -- what we did in
the draft we said for only primry mnagenent
positions and key enpl oyees. The Act itself says
for all enployees. So we're trying to work on the
definition of enployee. Qur suggestion was that
pri mary managenment officials and key enpl oyees.
We've heard in consultation that that definition
per haps should be just for the regul ators, which

makes sonme sense if we are shifting the focus to
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the regul atory body and the tribes' regulatory

structure.

So we're still defining that definition.
| f you have thoughts on that, let us know. It is a
burden. It's a requirenment, but it's statutory so

there's not a |ot of wiggle roomthere.

Then, again, tribes continue to inform
t he Comm ssi on about circunstances material to the
certification. W added | anguage to the Act that
says what investigative enforcenent powers of the
Comm ssion are limted. |It's statutory, and we
just repeated it in the Act because we wanted to be
clear to tribes what it is the NIGC can do and
can't do while you have a certificate.

This certification doesn't Ilimt the
Comm ssion's authority to conducting investigations
and potential violations and issue enforcenent
actions if necessary. |It's inportant to reiterate
it's also in the Act, but we wanted to make sure
that that is still clear to tribes.

The second has to do with sole
proprietary interest. As you know, this is an
I ssue that conmes up regularly. | think we've done
92. The NIGC s office issued 92 different opinions

Each is extraordinarily fact specific. And as
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we' ve been trying to wrap our brains around how do
we address this, should we provide clarity, should
a court provide sone clarity, and if it's clarity
that's needed, what is it.

Comments were all over the board. They
continue to be all over the board. And we're --
what the process should be. |[If a request for an
opinion cones in or the contracts to see if they
violate the sole proprietary issues, how do you get
that. Right now we see a | ot of managenent
contracts, but there are other ways that that can
happen. So we thought perhaps providing some
clarity as to the process m ght help alleviate sone
of these concerns.

Sole proprietary is defined as primry
beneficiary. So we're still [ooking and talking
about this issue and we'd be happy to hear about
them as we process this nore.

TRACI E STEVENS: So that was a nout hful.
We only have three self-proprietary tribes. The
ot her two have qualified going through the process
that is established in the current reg in reports
fromthose tribes every year. | do want to be
clear that this is about class Il regulation. In

previ ous consul tations there was sone questions
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about can you self reg class IIl. This is just for
class I'l. And | think both of the tribes that are

self reg right now are hybrid, they have class |

and class IIl, both separate facilities. But even
so, this is only for class Il self reg.
And, again, | want to reiterate what Lael

was tal king about, that the changes that were made
that are in the proposed discussion draft were
meant to focus on the ability of the tribal
regul atory body to regul ate, not about the
operations. There was a |lot of specificity --
there is a lot of specificity in the current
regul ation and requirenments to maintain that at the
same |level. W heard that tribes thought this
process was cunbersone at best and not worth it to
go through that process every year. But with the
focus so nuch on the operations and not so much on
the regul atory bodies' ability to regulate in |ieu
of NIGC doing it, we observed that that may be sone
of the reason why we're not seeing nore tribes do
this.

Al'l of our initiatives that the NIGC is
taking on right now is reduce redundanci es and
elimnate duplicative processes, and we saw this in

this regul ation.
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The list of things that we need for
application, | wanted to coment on that, how to
mai ntain a certificate once you have it and then
some of the things that Lael was pointing out that
we really will need some coments on, how do you
define financial stability. And also because the
Act tal ks about having a |list of enployees, that
means it could be the guy cleaning the bathroom
when what we may want is the guy running the place
or key enpl oyees or key manager, prinmary management
officials |ike cage managers. So your comments on
our suggestion on just focusing on key enpl oyees
and primary managenent officials are hel pful.

And then sole proprietary interest, we
don't have a draft on that, but certainly we would
wel conme your comments. Like Lael said, we get
m xed information. We have sonme tribes saying,
hey, we really need you to do this and make cl ear
to in managenent and in financial transactions,
busi nesses, business transactions that tribes make
t hat the other party is clear about what is and
isn't okay. \hereas, other tribes say, if you do
that, you're going to cause -- there will be |ess
opportunity if you do that.

So we're still in the
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I nformati on-gathering phases. And as Lael said, it
I's very specific. W have seen the npost conpl ex
and creative docunents for any business of tribes
than | think I've ever seen. So it is very case
specific. But certainly our goal is not -- we're

| ooking to create some gui dance to those
transactions so that we can prevent problens in the
future. How we do that, we need your input on

t hat .

['"ll open the floor to