
SI~eiry Treppa, Chairpersen 
tIabematole1 I1omo of Upper Lake 
375 8. I I i q .  30, Suite I 
P.O. Rnx 5 10 
Upper Lakc, CA 95485 

Rc: Agreements between the Habematolcl Pomo or Cl"ppcr Lakc and Luna 
Cix!ning Upper Lake LLC 

This i s  in responsc to t11c Hahcmatolei Pomo of Upper Lake ("'SriFe") request that 
thc Slzrio~~aZ Indiatt Chrni11g Cornmission ('NIGC") review certain agccmerits hchveen 
rhe Tribe :ind Luna Garlling Uppcr Lake LLC ("Luna") to dctcnninc ivhcther the 
asrecmunts constih~tc a lnanagcrncnts contract pursuml to the Indian Gaming Rcgulntory 
Act ( I (  ;Rh 1, 35 U.S.C. $27 I I. Specifically, these agreements include: Ser~ior Sec~ired 
Crcdil Agreement; Scnior Note; Junior Secured Credit A ~ ~ c e m e n t ;  Amended and 
Rcstnttd L3erreloprnent Mte; h c n d c d  and Rcstated Land Note; Scuurity Agzcerncnt; 
Spriiy ii~s Depository Ageement; Account Control Agreement; arid S:~bardination 
Agreemet~t (collective1 y '"the Transaction Agreements"). It d~ould bc uotcd that the 
p d c s  hati previous1 y submitted a DevcIopment and Amcnded and Rcstated 
Managcrncz~t Agreement dated Febntary 22,2005. Those agreements have been 
tenr-lina terl by tile parties. ARcr careful review, it is our opinion that the Transaction 
Agreements cio tiat coristi tutc a mrmagen~ent agreement requiring the approval of the 
C:haitman. 

The authority o Flhe NIGC to rcvicw and apprevc gaming-related contracts i s  
limited by IGRh to management contracts and col laterdl agreements to management 
corrtl-acts to the extent thai they implicate rnanagetnent. CutsX-ill IJevelup~n~i7t 1J.C v. 
P ~ r k  PI(ur Aiiei.roiiimn~i Corp., No. 06-5860.2008 U.S. App. I.cxis 2 1 539 at *? 8 (2"" 
(.'ir. Ociohcr 11. 3008) ["a collateral agrecmcut is subjcct ta xgcncy approval ~[nder 25 
E'.F.R. fi S 5 . 7  nn!y if i t  'provides for managcmctlt of ail or part of a gan~iny 



operation.'"); ~Licfrl~nl lnc. v. Jma B a d  qfC'lrodn~+ Inrlialrs, 357 F. Supp. 2d 659, 666 
(W.0. La. 2005) i''collatera1 agreements are subject to approval by the NIGC, but o111y i f  
tllat agreement 'selatc[s] lo the gaming activity""). Accorrl~ Jena R u ~ d  of Choctaw 
I~t[i~crils v. T/-i-:Z#ii!'lerli~~~~i Coy., 387 F. Supp. 2d 671 , 678 (W.D. La. 2005); U~~ife t l  ,Ttcdes 
c i  ,-el. Sf. K egis hifnhu~~k Tribe v. Presicierr! R. C. -3. Regis Mci?r[rgt?m en f Co., No. 7: 02- 
C'V-845,3005 U.S. Disi. LEXIS 12456, at "3-*4, "9-* 10 W.D.N.Y. June 13,2005), qff'd 
on ~ ! ! l c r - , q ~ ~ t r ~ ~ r i . ~ ,  451 F.3d 44 (2nd Cir. 2006). 

The NIGC has defined the tern1 )nnfzcIgeuwtit rontmct as "ally contract, 
subcontract, or collatcrai agreement between an lndian tsibc arid a contractor or between 
a contraclur and a subcontractor if such contract or agree~nefit provides for Ihe 
maslagcrncnt of all or part of a gaming operation." 25 C.F.R. 5 502.1 5. C'olkrteiai 
rlgrct-vnen! is defined as "any contrzct, whether or not in writing, that is related either 
directly or indirectly, to a management contract, or to any rishts, duries or obligations 
crcatcd behp-een a tribe {or any of its members, entities, organizations) and a management 
contracror or subcontractor (or any persol1 or entity related to a management contractor or 
suh~~n t r i~c to r ) . "  25 C.F.R. 502.5. 

Mvlanau,cmcnt Activity 

Though NIGC regulations do not define tplctncgelnertr, the tern1 I~as its ordinary 
meanirrg. Management encompasses activities sudl as planning, organizing, directing, 
coordinating, and controlling. N K C  Brtlletin No. 94-5: '"Approved Management 
Collrracts v. Consulting Agreements (Unapproved Management Contracts are Void).*' 
Accordingly. the definition of p~ i tnaq .  Imlli~gc??zeJll offieid is "any person who has the 
authority to set up working policy for the gatning operation." 25 C.F.R. 
3 502, I 9(b)(2). Further, management crnpleyees :Ire "tl~ose who fornulate and e ffcctuate 
~nailagenle~~t policies by expressing and making operative the decision o f  their 
crnpiuycr." iV. L. R.H. IJ. Bell Aerospucc CU., 4 16 U.S. 267,288 (1 9743. JXv',hether particular 
employees are "tnanagerial" is not controITcd by an employee's job title. Wnldo I .  

.Vl.S. P. B.. 1 F. 3d 1395 (Fed. Cir. 1994). Rather, the question must be answered in terms 
of  the employee" scctal job responsibilities, authority and relationship to managemcn t. 
It!. at 1399. In essence, an employcc can qlralify as management i f  the c~nployce r~ctually 
has authority to take discretionary actions a rlejrrr~ manager - or recommends 
discretionary actions that are implemented hy others possessing actual authority to 
cot1 trol crnploycr policy a rle fact0 manager. hi. at 1399 citing rY I,. R.R. 11. I't.shivc, 444 
l.!.S. 672, 683 (1980). 

1 f a  contract requires the performance of any management activity with respect to 
i l l !  or ~ ' i ~ t t  of a gaming operation, the contract is a management cor~lracr within the 
lneaniug of 25 U.S.C. (i 271 1 and requires the NTGC chair mar^'^ approval. Man:igerncnt 
contracts not approved by the Chairnlan are void. 25 C.F.R. 533.7. 



11 is my opirlion that the Transactior~ Agree~~ic~lts do not constitutes a ~nan:igerncnt 
agreeme11 t requiring the approval of the NTGC Chairman. 

Recently, we havc been faced wit11 issues related to the default provisions of 
r'r nancing agreerne~lts similar to the Transaction agi-eenle~~ts. Specifically, the default 
provisions havc co~ltlicted with net gaming revenue allocaticfr~s in tribal =venue 
allocatjor? plans (RAP). In some instances, tribes have been heed with the prospect of 
eithcr violating their RAP or dcfaultiilg on their financing agrcernents. We recagt~ize that 
the 'I'rfbe has not yet adopted a RAP. However, if the Tribe does adopt one, we urge you 
to ~ ~ C Q I I C I I E  it with the provisions of your fmancing. 

I f  you have my questions, please contact NIGC Senior Attorney John Ifay at 
(202,) 632-7003. 

cc: RoScrt 1,. Gips, Esq. 
Rohcrt Rosette, Esq. 


