
Via frtcsirniIe and U.S. Mail 

Robc1-1 Garcia. Chairtnail 
Confederated Tribcs of Coos, Lower Umpqua and Siusfaw lndians 
1 245 Fulton Avenue 
Coos Ray, OR 97420 
Fax: (541) 888-0302 

Re: Rcvicw o f f  nancing documents for the Confederated Coos. Lower 
'l!mpqua and S iuslaw Indians and request for declination Icttcr. 

Dcm Chairman Garcia: 

This letter responds to your April 22,201 0 request for the National Indian 
Gaming Commission's Office of General Counsel to review the docurncnts specified 
below c collcctivel y, the "Loan Docrunents"). You havc asked whether the I,o;ln 
Documents are n~anagclncnt contracts requiring the NIGC Chairman's approval pursuant 
to the Indian Gaming Regulatory Act and whether the Loan Documents violatc IGRA's 
rcguirenr ent that a tribc havc the sole proprietary i~lterest in its gatning opcrat ions. Aitcr 
carefuI rcvicw, it is my opinion that the Loan Documents are not managumcnt contracts 
and cio not rcquirc the approval: of the Chairn~an. It is also my opinion that the Loan 
Documents do not violate I G M ' s  solc proprietary interest requirenrent. 

In my rcvicw, 1 considered the [bllo\ving submissions: 

Iildcntrirc between Confederated Trihcs o S Coos. Lower Irmpqua and 
Siuslaw Indians (Tribe) and Wells Far20 Hank. N a t i o ~ ~ a l  Association. 
dated October 27,2006 (Indenh~rc). 

Undaled and uncxccuted draft of the First Supplemental Indenture 
hetivct-11 illc Tribcs and M1clls Fargo, submitted en May h. 20 1 0 (First 
Supplemental Indenture). 

Authority 

Thc authority of the NTGC to review and approve gaminy-rclatcd conlrrrcts is 
limi tctl hy IGRA to management contracts and collateral agreements to management 
contrxts to the extent tllat they implicate manascrnent. C(~rskill D ~ ~ ~ e f o p m e n t  I,LC 1.'. 
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Y o  agrccrncnl may give a proprietary interest in any Indian gaming activity to any 
entity other Illan Ihc tribe itself: except fbr ccIfain individually owned gamins operations 
not at issue hcrc. 25 U.S.C. 6 271 O(b)('l)(A); 25 U.S.C. 6 271 0(b)(4). Among 1CiRrL's 
requirements i s  t l~a l  "the Indian tribe will have the sole proprietary inlerest and 
responsihiliiy for the conclt~ct uE any gaming activity." 25 U.S.C. $271 O?(b)/2)(A). Undcr 
this section. irnny enlit? other lhan a trihc possesses a proprietary interest in the yarning 
aclivi ty. p i n g  may rfot take placc. See (tiso 25 C.F.R. $ 522.4(b)( 1 ). 

Propriofa7- irltercs! is not defined in the IGRA or the NTGC's implementing 
rcguIiitions. However. it is dcfined in Black" TLaw Dictionary. 7''' Edition ( 1 999). as "ihc 
interest held by a property owncr together with all appustcnant rights.. ." Owner i s  
defincd as "one who has the rig111 lo posscss, use and convey something." Icl! 
Appzrrrej~unr is defined as "hclonging to; accessory ar incident to.. ." Id. Reading these 
definitions to~ethcr, a propriebary interest is ownership, with the right to posscss. use, and 
convey something. 

Additionally, the h7GC has pmvidcd a nan-exhaustive Iist of awanscments that 
would violatc the sole proprietary intcresl clause. 

An agrccmcnt whereby a vcnclor pays the tribe for thc right placc gambling 
dcviccs that are controlled by the vendor on the gaming floor; 

* A scciirity agreement whereby a tribe p n t s  a security interest in a gaming 
opcmtion, if such an interest would give a party other than tkc tribe the right to 
contrc~l gaming in the even of dcfault by thc tribe; and 
Stock ownership in a tribal gaming operation, cvcn by tribal members. 

53 F.K. 58112. 5304 (Jan. 22. 1003.). 

'To begin with, 1 31n aware of the reccnt dccisio~~ in l4Tells F ( I < ~ O  I?. Lakr oftlrr 
Torrllrv, 077 1;. S~ipp. Id I056 (W.D.W.T. 20 1 Q), and the court"s holding thcrc thnl a 
band tnlst indcnturc was a management contract. hi. at 1060-61. This was based in part 
on thc gr~rant to thc bondholders of ongoing discretionary control over mnnagcnrcnt 
decisions such as thc annual anmrmt to be spent on capital cxpcnditures and the hiring or 
firing or managcrncnt personnel or a nlnnilgcrnent company. Id. at 1 059-6 1. The court 
also found the bond trust indenture was management because thc bondlioldcrs could 
require the I ,ac du 1-inmbuau l'rihc to hire a rna~zitgeme~~t consultant. and could cxercisc 
approval authority ovcr i t s  clloicc of consultant. The Lac du Flan-rbcau Trihc was thcn 
required to "use its bcst clTorts to implement" the consultant's recommend;~tinns if thc 
dciined debt service ratio was r~ch  mct. Id .  at 1059-60. me court ultimirtely Found thesc 
and other tcrms. "taken collcorivcly and individually," made the bond tnlst indcnturc a 
management contract. Id. at 10(10-6 1. 



1 lcrc, the Loan Documents rcqtlirc the 'l'riibc to engqc an indcpcndent consultant 
if the dobt scrvice coverage ralio falls bcloztf a specified Icvcl. St~e First SupplcmentaI 
Indcnt~trc I; 2.0. The Laan Documents cfefinc I~iciepen~l~nr Corlstrlrrl~lr to mean: 

a firnl (hut not an individual) which (1) docs not have any direct financial 
interest or any rnntcrial indirect financial intcrcst in the Trihc or any 
Artilia~e of the Trihe, (21 is not serving, or (lircctly or indirectly controlled 
hy any Person sewing, the Tribe or any Affiliate of the Tribe as fin nfficcr. 
cmploycc. promoter, underwriter, trustee, partner, dircctor or Pcrson 
perfomling sinlil nr Functions, ( 3 )  is designated hy the Tribe. (4) is 
qualified ta pass upon questions relating to the financial afhirs or faciIities 
of thc t_pe or types operated by the Tribe or ally Component of thc Tribe 
and ( 5 )  has a favorable reputation for skill and expmience ill the financial 
affi~irs of such facilities. 

First Amended Indenture, 8 2.1, It~~kprnde?rt ron,~rdt[~i?f. 

Unlikc 1,rrke qftfte Torches. thc Loan Docu~ncnts here do not rcquirc the Tribe to 
obtain thc bondholder's approval of the independent consultant. Rather. the Loan 
Documcn~s merely require that the Trihe hire an independent consultant should certaiu 
circurnstanccs arise. TTlc decision of whom to hirc remains with the Trillc and the 
bondholders havc no controI over, and exercise no discrction in. the decision. Therefore, 
the pi-ovision tIocs not make the b a n  Documents a ~nanngernent contract. 

Bcyond handholder approval o f t l~e  consultnnl. the I,& nf'lhc TO~CJIL'S C O L I ~ ~  

found that Ihc rcquirenlent in the debt service ratio provision thai the Lakc of thc Torchcs 
usc its "hcst efforts" to in~plemcnt the secomlnendations or  tllc consultant was 
management. Lrrke ofrhe Tor-rhes. 677 F. Supp. 2d at 105tl-CiO. Wlrilc I generally agee 
wit11 the uotii-t's rcas~ning on that point, thc Loan Docu~nents here present a diffcscnt 
scenario. Thc dchl scrvicc coverase ratio provision in the Loan Docr~n~ents reqzlires the 
Tribe to hire an independent consultant, hut i t does 1101 rcquire thc Trihe to follnw or 
imyhement the ct>nsrrltant's rccomrnendation. First Amcnderl Indentme. fi 3.9. The 
discrction to make any and all n~anagerncnt decisions and ol~crational changcs remains 
wit11 the -l'~*ihe. and thus thc requircmenl to hire an indepcnclcnt consultrtnt docs not make 
the 1,uan L'loctiments a rnanngcmct~t contract. 

Next. similar issues arise out of thc I,oan Duct~mcnts' provisions corlecming 
insuranuc. In iitldili~n to requiring the Tlibc to maintain a minimum levcl of insurancc, 
111c 1,onn Ilocuments require t l ~ c  Tribc lo hire an insurancc consultant at least once every 
rxvo ?cars lo 1-evie~rc and make racommcndations I-eyrdit~g the gamins operation's 
insumncc coverngc. SCY.? Indenture $ 6.6fd). Thc I,om Docki~ncnts dcfinc I~~.srrr.crnrr 
Lbnszrlfcul~ to mean, "an Independent Consultant qualified to survcy risks and to 
rccomr~iend insu~.rtncc cnvcrnge for the Gaming Operations." Id. at $1.1 J ~ t . v r t r a r r t . ~  
c - ( ~ l ~ . ~ ~ ~ ~ t ~ ~ / ~ ~ .  



Kr~thing in thc Loan Docun~cnts gives t l~c bondholders the authority to choosc or 
uppl-ovc tl~c irlsurancc consultant, and nothing rcquirus the Tribc ro usc its "hest efforts" 
to irnplancnt its tttcornrnendations. 'nit Loan Boctimer~ts only require the Tribe to hire 
an insumticc ool-tsul tant. See Indenture 8 6.6(d). Becausc tlic Tribc rctains the discretion 
to rIccirIc whorn lo hirc as an insurance consuIti~nt, and the Trihe also decides ~vhethcr to 
implement ~ h c  recommendations of the insurance consultant. thc rcquirenient to hire the 
const111 ant docs not make the Loan Documcnts a management contract. 

The Tribe also agees to maintain insurance "in such moun t s  as is customliriIy 
carricd by similar businesses with such deductiblcs, retentions, self insured atnounts and 
coins~~rnncc provisions as are c~rstomaril y carried by sin~ilar  businesses of similar size." 
Id. at 9 h.h{aj. The Loan Documcnts allotv for the Tribe to comply cither by purchasing 
insurnnc,~ pnlicics or by adopting an altcmativc risk management program such as 
bccomir~g selr-insured. Jcl. at 5 6.6(h): First Supplemental Indenture $2.10. Botlr options. 
however, havc conditions that must be mct for the insurimcc requiremen1 to bc satisfied. 

I f  thc I'ribe decides to purchase insurance policies. tlie Loan Documcnts require 
that thasc policics be issued by a reputable: insurcr meeting certain ob-icctive 
qunlificatinns. such ns the amounts and kinds of covcrage ant1 the insurer's rating for 
clnirns-paying ability. Indenture 5 6.6Cb). If, on the othcr hand. the Trihe decides that a11 

al tcrnnlivc risk management program, such as sel f-insurance, is rcasonablc. it must hire 
an inswance consultant. See First Supplcrnentnl Intlcntl~l-c 5 2.10. 'Thc Iaan  Documcnts 
provirlc that the Tribe: 

shall have the sight to adopt a1 ternative risk rnm~apcrncnt programs -rvhich 
thu Trihc determines to be reasonable. . .a]? as rnny be determined, in 
~t-riting. as reasonable and appropriate risk managcmcnt by the Insui-ance 
Consultant, rlppl~ing the standards set forth in Scction G.G(a), and 
rcvit'wcd hy the Insurancc Consultant cvcsy ycar thcrcaftcr which such 
dolern~ination shall not be withhcjd if the Insurancc Consultant rmsonabfy 
detcnnines that such proposed alternative risk rnann~ctncnt program tvill 
not havc a Material Adverse Effect." 

First St~pplemental Indcnturc, (i 2.10. 

Becausc thc tribe ullimately has ihe choice to rncct thc Loan Agreement's 
insurance reqtliremcnt by cither purchasin~ an insuranoc policy or having all altcmativc 

a Ian risk rt~anagcmcnt pmgrani. the ccl~lditiorz that the Tribc obtain a lvrizren detennin t' 
f r c l i~~  an insurnnce cansultant piior to implcmcnting the alternative risk m;lnagcmmil 
prosram docs 1101 makc the Loan Documenls a managclucnl colztracl. 

A sirnil;~r conccm rclatcd to Ihe Tribe's colltrt>l cwcr its g:~ming ~>peratioi~s arises 
hccausc the Loim I)ocuments  ant the 'I'n~slec thc right to rcquisc all depository har~ks to 
nlrtke daity transfers to an account cont-r-olled by lllc 'I'nistcc whcnever thc debt scnlicc 
covcragc ratio i s  riot met. Sc.e First Suppl~mcntal Indcnt~irc 9 3.5. 'I'his could result in 
manngcmcnl hv  thc -Pn~stcc i f  i t  has control ovcr t l~c  cas~no's optrating expcnscs. Thc 
I,oalr Documcnts. however. require that in such circumsrances, thc  Trustec first cieposit 



funds in thc Operating Account in tltc amaunt, ucccssary to cover the O/~r.r.crfirr,o I'c~st ,%I 
Asirlr~ rinrot~lrl. which is dctincd as opcrating expenses: "the projected cash flow 
reasonah1 y rcquircd for payment of Operating Costs." Indenture $ 1 . I O I ? P ~ I ~ I I ~  C i w r  ,521 
,Isir/c. Anrorutr. Further, whilc this provision could be read in isolation to aIlow the 
'Trustcc to refiise the release of money for operating expenses i f  Iic disa, ~ e c s  with the 
'Tri hc's determination that  a given amount is necessary, Iat~guagc in the Loan Dcrcumenls 
ensurrs that the Tribe. and not the Trustee, will make operating expense decisions. Thc 
Tnrstcc or h i s  rcprcscntative is prohibited from "budgeting, aIlocating, or conditionins 
payments of thc Rorrowcr's operating cxpcnses." First Srlpplen~enral Indenture 6 7.15. 
Accordingly. absent m y  conlrol by thc Trustee over operating expenses, thc provisions 
concerning clailq, deposits (lo not makc the Loan Docurncnts management agcernents. 

The plrovisinns discussed Ithis far arc desigcd to prcvent default by fhc Tribe. Brit 
thc Lean Docun~ents also include protections for the bondholders d~ould any of  the 
events of default listed in thc  Intfentrirc occur. The court in Luke qfthe Torchps nddrcssed 
several provisions similar to those in the Loan Documents, finding thcm to be 
~nrtnasemcnl. Thcsc include a security interest in gross gaming revenue, which the crrurt 
I'ountl lo he rnanasement. I ~ t k e  qft11.e Tordtes, 677 F. Supp. 2d at 1059-60. 

The Loan D~ocutnerlts plci1,oe the goss  gaming revcnue of  the Trihc's gamin3 
apcr;rtions as coIlatcral. See Indenture $ 1.1 Collateral; $ 10.3. While previous OGC' 
opinions have positcd that an i~grcrnent containing a security interest in a paning 
fncili ty's futrire gross revenues, without fuizrthmr limitation, authorizes management of lhc 
gaming facility, in January 2009, we provided guidance in the form of limiting langnase 
L 

that would prevent a pledge of gross gaming revenues from resultins in a manaycmcnl 
contract. See January 23. 2009 letter from Penny Coleman, NIGC' Acting Gcneml 
CounseI, to Kent Richcy. 'Fhe bond tnrst indenturc at issue in the Lake qf'tltc Tnrrj1~3.~ 
case did not contain any limiting Iangnrtge. The Loan Documents. though, havc adopted 
li~nititlg languagc that cxpands upon that contained in our January 2009 lctlw. which 
states: 

Thc Tnlstee a11d the Bondholtlcrs shall not have secorlrsc to atiy propcrty 
with respect to the obligations undcr the hands and this indenturc esccpt 
the Collateral. Notwithstanding any othcr post;it~lc constnlclion of any 
provision herein. tllc 'Tn~stec and RoncIhoIders acknowlcdgc and agree Ihrtt 
this indenttire and the bonds do not create, (A) iiny r i ~ h l s  on the part of the 
Tnrstee or thc RondholJurs to manage Ihe gaming opcrations, (R) .Any 
r i ~ h t s  an the Tnistce or the Rondholdcrs to interfere with the Trihc's 
and/or thc Tribal Gaming Cornrnissioz~'~ right to determine staridnrds or' 
operation and efficient managenlent of tIlc gaming operations (includi~~g. 
but nilt lianitccl ta. operating budgeting mattcrs of she gaming husincss and 
poIicics relating to gaming a l~d  gaming operations senrices) or any riyhts 
to Ilnvc access to the secuscd areas in the gaming operations; or t C) any 
lien or right of rccowsc ayainst propcrty other than the Cn1l:ttcral or 
any intcrcsi ;tl~crein, whuther tangible or intangihlc. lcyI or beneficial, 
vcstcti or continsent, or ;my occupancy or othcr rights or entitlements 



thcrcin clr rclatcd thereto. The liens of tlre Tnlstcc and ~ h c  13oncl!1oltlcrs ;Ire 
strictly liniitcd to the C'ollateral specificalIy rcfcrrcd lo in this incicnture 
and spcci lically plcdged to the payment of thc bonds. ?TIC honds and the 
'I'ribc's obligations under this indenture artre not general obligations of tEic 
'Tribe or any :rl'fil intc or conlponent of the 'Tribe. 

hl addition tn lfic linli tations set forth abnvc, and notwi tlistazding any 
otl~cr provision in any 'Transaction Document. neither thc Tnlstee nor thc 
Rondholdcrs nclr anyone acting on their hehal f shall engage. nor shall tiley 
cause ally rccci ver appointed pursuant to Scction 1 0.4 of this 1ntIcntui-e to 
cngase, in any af the t'ollowing: planninz, urpanizing, directing, 
coortfinating. or controlling all or any portion of the Gmming Opcratians 
(collectively, 'LR/lan~cment Activities-'), including, hut not lirnitcd to: 

( i )  Ihc training, s~rpervision, direction. hiring, firing, retention, 
compensation (including benefits) of any employcc (whether or nnt a 
rnanagemcnt employee) or contractor; 

( i i ) any ernplo-merit policies or pmcticcs: 

( i  i i ) tllc hours or days of operation; 

(iv) any accoui~ling systems or procedures; 

( v )  ;my advcstising, promotions or other n~arkcting activities; 

) thu  pt~rchasc. lease, or substitution of any grlrning device nr 
rclatcd cquipmenl or software, including playtr tracking ccluipment; 

(vii 1 the vendor, type, thcrne, pcrcentasc of pay-orrt, display or 
plrrccrncnt of  any ganling device or equipment; or 

{viii) ht~~lgeting,alPocating,orconditioningpnyne~~tsoftl~c 
'Tribe's iylcraring cxpenses (it being understood that the collection and 
disburscmcnr of thc 'I 'rihe*~ revenues by a rcceivcr shall not cot~stj tute 
hlanagcment Activities undcr this clausc (viii) so long as such receivcr 
d~shurscs  to 111c Operating Acconnt, from funds rcceivcd by thc 
rccciver and Icgal l y avai lahle therefore, amounts ncccss:trqr lo hind thc 
Operating Costs Scl Aside Amount each month and. if thcl-c has hccn a 
shortfall in thc znlc'runl transferred to the Operating hocotint in the 
 revin in us moi~th. the amount of such shortfall: pro~*tric*ci that no  s~rch 
drshtirscments shall be required to be rl-iade in thc cvcnt of any cxcrcisc 
ol'the rights and remedies ofthe Tnistee and the Bondholcia-s undcr 
Scclicms E 0.2 and 1 I).? of this Indenture): 

~?r-o~~ic- f~ t l .  h o ~ r , c p ~ ' r r .  t1131 neither the Trustee nor any RondIloldcr sIlall hc 
deerz~cd iri  violation of tlte foregoing restriction solely because they: 



( 1 ) enhrcc conrpfiancc with any term in the InrIcnture or- thc 
Barlds that docs not zcyuirc tile Gan~ing Opcrztions lo hc subjecl to 
any third-party decision-making as to any Mat~agemcnt Activitics; or 

(2) require that all or any portion o f  the Gamins Revenucs 
sccuring the Bonds and other Obligations hc applied to satisfy valid 
lerms of'lhe Indenture: or 

3 )  othcnvise forcclosc on all OT any portion of the Collateral 
sccusins the Borlcls and other Obligations." 

First Supplcinental Indenture 8 2.1 5. 'ZVith the inclusion of the nbnvc language, the plcdse 
oigrnss revenue docs not transform $Tie Loan Documents into a managcn'lcnl contract 
hcca~~sc  it prevents the bondhoIdcrs from exerting arty management control over the 
Tribc's ynzing operatior~s in the event of a default. 

:\nolher arca of concern related to control of f lc  facility arises fium the Loan 
Documcirts' provision permitting the appointment of a receivcr. First SupplcmentaP 
Indcntlirc $ 2.13. Thc provision in the Supplemcnlat lndcnturc is similar to that founrl in 
t11c I~orld trust inclenlurc examinccl in L n k ~  qf flle Torclres. and stntcs: '"the Trustcc shall 
bc entitled. as a matter of right. to the appoilitincnt of a reccivcr (sf the C:ollafctal.. ." Id. 

?'kc ('ourt in Luke qj'rl~r Torches found this to he rnanngcment. Lrrk  of t/rc 
Tot-rlrts, fi77 F. Supp. 2d at 1060-61. The court notcd that tllc rccciver would have 
control ovcr thc trust estate, which tvris defined to include a11 of thc ~ r o s s  gaming 
rcvcnucs L S ~  tlic gaming operation wid~out limitation. Id. I agree. In previous opinions, I 
hnl-c clncstioncd whether a court could appoint a receiver to a tribal gaming operatinn 
hccausc such an appointment would usurp thc tribc's ttbiIity to manngu and conlrol its 
gnnring cntc~prisc. Tl~c concern is closely a~~alogotis to those E have cxprcss~d about 
pl ctlges 11 I' gross rcveilues. 

I t: r~poil def'ault, a third party Ilas the ability to condition ille payncnt oropcraling 
csl~cnscs. t l~cn  that third party cffcctivefy has contrnl ovcr a trihc's ~ a m i n g  opwalion and 
i t s  ma1a;:cmunt decisions. Bascd on that, 1 h a w  opi~rcd that an agl-cemcrzt providing Sor a 
sccurity ~iitcsest in gross gamirrg rcvcnuc is a managcmcnt contract. t have also opined, 
howevor. that :1srccmcnts with plctlgcs of goss revcnllc arc not rnana~crncnl contracts i f  
Ihcy alsn co~llain dctailcd language expressly prohibiting the Ecndcrs' or trustees' ability 
lo manasc upon dcfault. In shod, a security interest in gross garnirlg revenue, witl~out 
liirthcs I irn i ta tiora. makcs a financc agzucnletlt a management contract. 

S1mil3rly. tl~c appoinlrncnt of a receiver may give n third party substantial 
managomcnt control ovcr a tribe's gaming operation. I scc no reason why a receivcr's 
authority c01111i not be li~nited to preclude rnanngcme~~t, cithcr wi tI l  appruprizttc 1 irniting 
larigtlagu clr by rcn~oving operating expcnses rrom Ihc recci ver's atillrori ty altoecther. As 
t v i ~ h  yross revcnuc. thcn, a pmvision allowing for the appointment of a receiver ovcr 
srilss gaming rsclJcnucs, without furtlicr limitation, is managcmcnt. 



Fn this casc, while the Loan Docrime~lts expressly contemplate thc appoint men^ or' 
a rcceivcr, thcy limit the authority grmltcd a receiver by prohihiling thc exmcisc o f  
rnanagemcnl activities. Ser. First SuppIemcntaZ Indenture 5 2.13. Specifically thc Loan 
Documents providc that "the lights of thc receiver shall be limitcd to the extent sct forth 
in Section 15.15 hereof." Id. Scction 15.15 requires the receiver to first distribute J~rnds 
necessary to pay the operating expenses. Thus, the Iaan Documents prohibit the seccivcr 
from exercising authority over operating expenses. It is my opininn that limited in this 
way? the Tn~st Indenture's rcceivcrship provision is not rnanasement 

All ot'that said, in addition to an opinion that the Loan Doc~rmenls arc not a 
rnana~emenl contract, you asked for my opinion as to whether the Loan Documents grant 
any person a proprietary inlcrcst in the Tribe's gaming facilities in violation of IGRA. It 
is my opinion that thcy do not. Thc bonds were erfercd and sold at prevailing market 
rates. The Indentures do not transfer any ownership interest in the Tribc's facilities, nor 
do thcy give tlie bondheltIcrs or any of thcir representatives any right to control thc 
faeili ty. The Loan Documcnts. there forc, do not violate IGRA's requirement that the 
Trihc have the sale proprietary interest in its gaming facilities. 

Conclusion 

En sum, t l~c Loan Doct~mcnts spcci ficaFIy exclude thc possibi I ity of manngcmcnt 
by anyone ozhcr than the Tribc. lothing in thc provisions of the Loan Documents 
addressing remedies. the dcht sewicc coveragc ratio, QT the pledge of _mss revenues 
gives to the Bank or any thirtl party the rfiscretion or authority to manage any part of 
Tribe's gaming opcratinns. Thcrcfarc, i t  is my opinion that the Loan Doctlmenls are not 
management contracts requirins t l ~ c  approval of the NlGC Chaiman and do not infrinse 
an the Tribe's sole p~.oprictary i nteresl in  its gaming operations. 

I note, howcvcr. that the First S~~pplcmenlal agreement was submitted to us as an 
undated ;md unerceculed dsatt in substantially final form. To the extent thai the Loan 
Docunzents changc in any matcrial way prior to closing, this opinion dzall not apply. 

Other Related Mitttcrs 

lieccntly. we ha%-c sccn financing agrecmcnts similar to the Loall Docurncnts 
whcrc lhc default pmvisio~is Itavc conflictcrl with nct gaming revamc aIFacations in tribal 
rcvcnuc allocation pla~ls (RAP). In some instanccs. tribes have, prcsumabl y inadvertently. 
violatcd their RAP by complying tvilh tl~c default provisions on their financing 
agreements. 1Tlhc 'Tribc dccldcs to adopt a RAP at some point in  the future, it shatrlrI takc 
into consideration thc tcr-rns of this I,on~i Documents to ensure consistency with thc R A P  
provisions. 

I also anticipate tha~ this lcttcr will bc thc srlbject of Frccdom of  Infornzation Act 
("'FOlA") requests. Sincc 5ve believe that somc of lhc information in this lettcr may fall 
within FOlA cscmption 4(cl. which applics to confidential arid proprietary infom~ntion 



fhe rclcase of which cor~ld cause substantial ham. I ask that you provide me with your 
vicws regarding releasc within ten days. 

I am also sending of copy of the submitted ageerncnts to the Dcpartrncnt of 
Interior OFficc oI' Indian Gaming for review under 25 U.S.C. 6 81. If you have any 
questions, please contact NIGC Staff Attomcy Michacl Mocnig at (202) fi?2-7003. 

Penny J. Colernm 
Acting General Counscl 


