
January 25,2008 

David M. Ujke 
Tribal Attorney 
Red Cliff Band of Lake Superior Chippewa Indians 
88385 Pike Rd. 
Bayfield, WI 54814 

Re: Consulting Services Agreement between Red Cliff Band and Calleo Entertainment 

Dear Mr. Ujke: 

This letter responds to your January 3,2008, request for an advisory opinion regarding the 
Conmtlting Sewic~s Agreement (Agreement) with Callw Entertainment. I understand the 
urgency of the Tribe's situation and tbank you for submitting the Agreement for review. 

The authority of the MGC to review and approve gaming related contracts is limited by 
the I G W  to management contracts and collateral agreements to management contracts. 
25 U.S.C. 5 27 1 1. The authority of the Secretary of the Interior to approve such 
agreements under 25 U.S .C. $ 8  1 was transferred to the NIGC p m m t  $0 €he 'IGRA. 
25 U.S.C. 5 27 1 1 (h3. Although &is authority extends only to management contracts aad 

' 

agreements collateral to them, certain gaming-related agreements, such as consulting 
agreements or leases or sales of gaming equipment may contain provisions effectuating a 

I m g e m m t  contract and should be submitted to the NGC for d e w .  See MIGC Bulletin 
NO. 93-3. 

The NIGC's implementing regulations d e h e  "'management contract"t0 mean "any 
contract, subcontract, or collateral agreement between an Indian tribe and n contractor or 
between a contractor and a subcontractor if such contract or agreement provides for the 

, management of all of part of a gaming operation." 25 C.F.R. f~ 502.1 5. They define 
"gaming operation" as "each economic entity that is licensed by a tribe, operates the 
games, receives the revenues, issues the prizes, and pays the expenses." 25 C,F.R 
9 502.10. Finally, they defme "collateral agreement" as "any contract, whether or not in 
writing, thal is related either directly or indirectly, .to a management contract, or to any 
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rights, duties or obligations created between a tribe (or any of its members, entities, 
organizations) and a managmerit contractor or subconkactor (or any person or entity 
related to a management contractor or subcontractor)." 25 C.F.R. 502.5. 

Neither the Indian Gaming Regulatory Act (IGRA), 25 U.S.C. 5 27101-2721, nor N I K ' s  
regulations define %'management." h t 994, the NIGC put forth ib earliest guidance on this 
definition in Bulletin No. 94-5, expIaining that 

management encompasses activities such as planning, organizing, directing, 
coordinating, and contrblling. Ia the view of the NIGC, the perEomance of 
any one of these activities with q&:t to a11 or part of a gaming operation 
constitutes management far the purpose of determining whether an 
agreement for the performance of such activities is a management cantract 
requiring MGC approval. 

The Tenth Circuit later suggested another, rnore.paise deiiritibn by looking to the 
regulations that dehed "primary management official" as any person "who has authority . 
. . to set up working policy for the gaming operation" First Am. Ri'chpoo Operatioas, 
L. L. C v. Multimedia Games, Inc, 412 F.3d 1 166, 1172 (10th Cir. ZOOS), quoting 25 
C.F.R. 5 502,19# By these defitism, then, management necessarily includes some degree 
of discretion and control over gaming activities. ' 

C m u l t i n ~  Contracts Generally 

One type of contract h t  is distinct h, but often confused with, management contracts 
is the consulting conttact. The NIW also identified core characteristics of consulting 
contracts in Bulletin 94-5: "[aln agreement that identifies fmite tasks or assignments to be 
perfonraed, specifies the dates by which such tasks are to be completed, and provides for 
compensation based on an hourly or dailynte or a k e d  fee, may very well be d e t d e d  
to be a consuIting agreement." 

Terns of the Aseement 

This Agreement contains all of three core characteristics of a consultlag contract: 
a) It defines finite tasks; 
b) It specifies the dates by which such tasks must be completed; and 
c) It provid~s for a flat rate o f  c6mpensation. 

SpecificaIly, Exhibit A of the Agreement tasks CaLleo with observing, assessing, and 
making recommendations regarding particular aspects of marketing, fmance, md human 
resources. By contracting for advice andinfomation regarding specific mas of each 
department (i.e. financial controls, market potential, Customer S w c e  Training, etc.), the 
parties have limited Calleo's services to finite tasks. ~wthermdre, the parties have specified 
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lor consulting relationship, and shorter periods for thyompletion of 
. -.) individual ms. Finally, the compensation is at a flat rate o j~er month s rate 

consistent with the market value for such senices. - 2 

Not only does the agreement include the core characteristics of a consulting contract, i t  
dso lacks the discretion and control representative ,of a management contract. 

After careful reyiew, it is my opinion that the Agretmebt conforms in aU tespects to the 
consulting agreements described in MGC BulIetfn 94-5 and does not require the approval 
of the Chaiman. As a matter of practice,I atll ferwmhg a copy of this agreement to the 
Office of Indian Gaming Management for its review. If you have my questions, please feel 
fiee to contact Staff Attorney Jennifer Ward at (202) 41 8-98 14. 

Sincerely, 

Penny J. Colekm 
General Counsel (Acting) . 

1 

ce: Rose S ~ u l i e r ~  Chairperson Red Cliff B a d  of Lake Superior Chippewa Indians 

Norman, OK 73069 

George Skibine, Office of Indian Garaizlg Management, Depastment of the Interior 
(w/ Agreement) 


