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One of the purposes of the Indian Gaming Regulatory Act (IGRA or Act) is: 

to provide a statutory basis for the regulation of gaming by an Indian tribe 
adequate to shield it from organized crime and other corrupting influences, to 
ensure that the Indian tribe is the primary beneficiary of the gaming operation, 
and to assure that gaming is conducted fairly and honestly by both the operator 
and players. 

I l l H  

25 U. S. C . 2702(2). To carry out this purpose, the Act requires, among other things, the 
approval of management contracts for the operation and management of Indian gaming 
operations. 25 U.S.C. 2705(a)(4); 25 U.S.C. 2710 (d)(9); and 25 U.S.C. 271 1. 

Questions have been raised as to what distinguishes a management contract from a consulting 
agreement. The answers to these questions depend upon the specific facts of each case. The 
Commission stands ready to make a decision as to whether or not a particular contract or 
agreement is a "management contract" under Commission regulations. However, before doing 
so, the Commission must see the entire document including any collateral agreements and 
referenced instruments. 

The consequences are severe for a manager who mistakes his management agreement for a 
consulting agreement. Consequently, the Commission offers the following information and 
observations. 

MANAGEMENT CONTRACTS AND OTHER GAMING RELATED CONTRACTS 

"Management contract" is defined as: 

any contract, subcontract, or collateral agreement between an Indian tribe and a 
contractor or between a contractor and a subcontractor if such contract or 
agreement provides for the management of all or part of the gaming operation. 



25 CFR 5 502.15 

, NIGC approval of management contracts is required by IGRA as a means of protecting the 
tribes. A requirement for including within the scope of audit of the gaming operation other 
contracts, including supply contracts, is similarly a means of protecting the gaming operations 
and ultimately the tribes from those deemed unsuitable for Indian gaming or on terms at 
variance with IGRA's requirements. Other gaming-related contracts not providing for 
management may require the approval of the Secretary of the Interior. 

EFFECT OF NON-APPROVAL 

A management contract that has not been approved by the Chairman is void. Furthermore, the 
management of a gaming operation under a "management" contract or agreement that has not 
been approved could result in the gaming operation being closed. The consequences to the 
parties are: 

o The tribe would have to close down the operation or operate it on its own, and 

o The management contractor would have to vacate the operation and could be subjected 
to legal action to return to the tribe any funds it received under the contract. 

MANAGEMENT 

qw Management encompasses many activities (e.g., planning, organizing, directing, coordinating, 
and controlling). The performance of any one of such activities with respect to all or part of a 
gaming operation constitutes management for the purpose of determining whether any contract 
or agreement for the performance of such activities is a management contract that requires 
approval. 

Furthermore, the Congress and the Commission have determined that certain management 
activities can or should be present in a management contract. The presence of all or part of 
these activities in a contract with a tribe strongly suggests that the contract or agreement is a 
management contract requiring Commission approval. Such activities or requirements with 
respect to the gaming operation include, but are not limited to, the following: 

o Maintenance of adequate accounting procedures and preparation of verifiable financial 
reports on a monthly basis; 

o Access to the gaming operation by appropriate tribal officials; 

o Payment of a minimum guaranteed amount to the tribe; 

o Development and construction costs incurred or financed by a party other than the 
tribe; 



o Term of contract that establishes an ongoing relationship; 

o Compensation based on percentage fee (performance); and 

o Provision for assignment or subcontracting of responsibilities. 

It has been argued that if all of the ultimate decision-making is retained by the owner, the 
agreement should be construed as a consulting agreement. Some gaming operations are owned 
by individuals, some by corporations, some by partnerships, some by Indian tribes, etc. 
Regardless of the form of ownership, the owner always has the ultimate authority when it 
comes to decision-making. The exercise of such decision-making authority by the tribal 
council or the board of directors does not mean that an entity or individual reporting to such 
body is not "managing" all or part of the operation. 

CONSULTING CONTRACT 

What then is a consulting contract and what regulatory requirements would apply? The 
answers to such questions must be made on a case-by-case basis because they depend on the 
facts and circumstances of the individual situation and the actual day-to-day relationship 
between the tribe and the contractor. 

An agreement that identifies finite tasks or assignments to be performed, specifies the dates by 
which such tasks are to be completed, and provides for compensation based on an hourly or 
daily rate or a fixed fee, may very well be determined to be a consulting agreement. On the 

'l~klyl other hand, a contract that does not provide for finite tasks or assignments to be performed, is 
open-ended as to the dates by which the work is to be completed, and provides for 
compensation that is not tied to specific work performed is more likely to be construed as a 
management contract. 

Regardless of the specifics of a consulting agreement, advance approval is not required but an 
advance determination under Bulletin No. 93-3 is strongly recommended to avoid a later 
decision by the Commission that the agreement is a management contract. 

REQUIREMENT FOR DETERMINATION 

The Commission recognized early the need to provide guidance on which contracts are subject 
to approval and therefore issued Bulletin No. 93-3 on July 1, 1993. It provides for the 
submission of gaming-related contracts and agreements to the NIGC for review. The Bulletin 
states: 

In order to provide timely and uniform advice to tribes and their contractors, the 
NIGC and the BIA have determined that certain gaming-related agreements, 
such as consulting agreements or leases or sales of gaming equipment, should be 
submitted to the NIGC for review. In addition, if a tribe or contractor is 
uncertain whether a gaming-related agreement requires the approval of either the 
NIGC or the BIA, they should submit those agreements to the NIGC. 



The NIGC continues to make itself available to review all such gaming-related contracts and 
agreements. 


