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COMMISSIONER CHONEY: Welcome to
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the Class Il consultation meeting. This will
be a matter of public record. And the
subsequent transcript will be put on our web
page, And it will also be transcribed. And
anyone who would like to see these can do so,
since these are public records.

So, with that matter of
introduction, 1°d like to introduce Phil
Hogen, the chairman of the National Indian
Gaming Commission. Seated next to him s Tim
Harper, our region director. Penny Coleman
will be here. She is our acting general
counsel. She is in and out.

And seated next to me is Joe
Valandra. He is our chief of staff. And also
from the Office of General Counsel is senior
attorney John Hay. And we have other staff
members who are currently in and out, so they
will be coming in.

So, if you could introduce
yourselves for the record.

MR. HUMMINGBIRD: Well, if I
might, 1 would like to introduce to my left
here is Shannon Fisher. She has been with us

NIGC CONSULTATION - CHEROKEE NATION

over a little over a year and a half.

MS. FISHER: Two years.
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MR. HUMMINGBIRD: Two years. And
Jason Soper, he has been with us eleven
months. So, August or September will be a
year for him. We did anticipate having a few
other commissioners show up, but they
unexpectedly got called out of state.

COMMISSIONER CHONEY: And you are?

MR. HUMMINGBIRD: And I am Jamie
Hummingbird, the director of the Commission.

COMMISSIONER CHONEY: Okay.-
Chairman Hogen?

CHAIRMAN HOGEN: Okay. Well,
welcome to this government-to-government
consultation. On the 25th of May of this year
NIGC published in the "Federal Register™
proposed regulations dealing with
distinguishing electronic technologic aids
tribes can use for play of Class 1l games from
electronic facsimiles of games of chance that
require compacts to play.

And we have been on the circuit
here since much of that time consulting with
tribes. And we"re doing this here in Oklahoma

NIGC CONSULTATION - CHEROKEE NATION

again tomorrow. And then on the 19th of
September we will be holding a hearing in this
regard in Washington, DC. There will be

several panels of presenters. Some
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manufacturers and some vendors will express
their points of view. Tribes, regulators,
probably will also hear from a panel of state
speakers.

And we will be publishing in the
"Federal Register'™ on Friday, this coming
Friday, a set of technical standards that will
be part of the package. They will look very
much like the technical standards we had on
our website as proposed standards for some
time now. But there will be some updating.

When we went to press with these
classification standards we realized the
technology had yet again moved forward, and we
needed to update technical standards. So they
will come out soon. And the comment period
for both the technical standards and
classification standards that we will be
discussing has been extended to the 30th of
September. So, we are eager to hear what the
tribes have to say in the form of written
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comments as well.

Of course, Jamie, you are no
stranger to this exercise, having participated
in advising us. And so, having said that, we

will turn it over to you. We want to hear
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what the Cherokee Tribe has to offer and how
that might assist us in getting to where we
are going.

MR. HUMMINGBIRD: As you
mentioned, the past couple of years when we
first started this measure, | think everybody,
at least at the initial onset, wanted to see
this wrapped up in six months. In typical
call Indian gaming fashion, we are here two
years later.

And after looking at the
publications that came out -- and 1 see you
have the placards up behind you there about
the basic structure and framework. One thing
that stuck out in my mind, and it"s been a
concern since we started this, this whole
enterprise, is the effect that this is going
to have on our market. The Class 1l has been,
anyway, a very beneficial tool for the tribes.

And the parameters that are being
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set down, in particular the classification
standards, | think, are going to be an immense
impact, detrimental impact to tribes here in
Oklahoma. We have seen so far a lot of tribes
now going to the compact machines. Ourselves
are along that road. We are getting more and

more each month.
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But that doesn"t take away from
the fact that in twelve, thirteen, fourteen
years when it comes time for us to start
talking to the state again, that our position
is going to be much more diminished than it is
now, whereas than before we had the compact.
Because by that time we will be in a position
of an equal partner or somebody that would be
able to approach the state looking eye to eye.

We will be in much more diminished
capacity, because we will not have the ability
to talk to the state and say, "We don"t want
to pay the extra percentages that you want or
we don"t want to do these certain things that
you are now going to require of us. We have
got these Class Il machines we can fall back
on. We don"t need a compact."

We are not going to be in that

NIGC CONSULTATION - CHEROKEE NATION

position. 1 think we"re going to be in one
that"s going to be not necessarily hat in
hand, but they are going to be looking at us
with a little bit sterner look and being able
to put us down the road that is of their
desire, not of ours.

So, | think what we are doing here

today may address an issue that®"s been hanging
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out there for a couple of years and have, you
know, some level of certainty as far as
classification goes. But in the long run, 1
think, is really where the tribes are going to
be the ones to, you know, lack of a better
term, get the short end of the stick.

Yeah, 1 agree there is a need for
some clarity for Class 11, not only for you,
but for us and the state. But I think that
clarity has been handed down in a number of
court decisions. | mean, we have had this
discussion many, many times. [I1"m going to
revive that horse and beat it to death one
more time.

But, to change these rules in,
essentially, the middle of the game, 1 don"t
know if there is going to be that much benefit

NIGC CONSULTATION - CHEROKEE NATION

out of it. We talked about all the various
pieces of the proposed regs that are going to
be implemented and required of all the
machines, and that those changes are
directly -- you can directly tie those to some
court cases that have been handed down, the
judgment that"s been handed down.

And not only that, but you
compound it with some of the positions that

the Department of Justice has taken with
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respect to games, particularly their viewpoint
that the Johnson Act applies to these games

is something that comes into more focus for me
when 1 consider the effect of the definitional
change is going to have.

Right now we are under the
existing in the definition that we have been
working on for years has been a two-prong
test. Now we have a one-prong test. And
changing "and/or" made a world of difference
in that definition. Because before we were
able to say, "Okay. |If it doesn"t meet, you
know, both of those requirements it"s not a
facsimile.” Now we are going to be in a
position of everything will meet the facsimile

NIGC CONSULTATION - CHEROKEE NATION

definition, and, therefore, there will be no
Class Il1s in the manner that we see them now.

So, we have a real concern about,
you know, once these things go into effect and
once the tribes are starting to really
understand the full implications of the
definitional changes and the proposed regs, 1
think, you know, then you will see a little
bit more direct effect of what we are talking
about.

I don"t mean to talk down in the

10
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sense that you don"t know what we"re talking
about. But when we are the ones that have to
go to our tribal councils and to our tribal
elected officials, our chief and deputy chief
or governor and say, "Everything that we have
on the floor right now, we can not play."
"Why not?" "Well, because the NIGC says that
everything we have is a facsimile.” And,
therefore, we either go all compact, which is
a good fail safe for us, but not all tribes
have that, not all tribes in Oklahoma have
signed compacts. But now we are going to be
faced with answering questions, additional
questions from our elected leaderships on our

NIGC CONSULTATION - CHEROKEE NATION

respective tribes.

So, I"m sure you probably heard
this same song and dance probably ten times
today. But 1 think it"s a message that all
the tribes are going to -- are going to share.
And hopefully we can take these proposed regs
and the work that we have done so far and
massage it, if you will, and put it into a
format that"s not going to be as detrimental
but still provide some clarity for us.

So, with that -- and I have also
been asked questions. And 1°m not sure if you

can be able to answer right now, as to what is

11
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the committee doing? What have you done on
this committee? Well, we haven™t done
anything with the committee in a very long
time, a lot of months.

And 1 don"t really know what to
tell them as to what steps we are going to
take next with respect to this committee. Are
we going to be able to look at what comments
are coming in. And if we are going to be able
to look at them, are we going to be meeting?
Are we going to be able to comment or be able
to affect any type of change with respect to

NIGC CONSULTATION - CHEROKEE NATION
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the comments that are submitted made by come
October?

I don*"t know. You know, that
would be a good thing for us, 1| do believe,
where we could get back and really assess the
environment as it stands at that time.

But, is that something that is
envisioned by the NIGC to have a couple more,
at least one more consultation or one more
advisory committee meeting?

CHAIRMAN HOGEN: Well, as you
observe when you started out, things have been
changing as we have gone along, and what

looked like what we hoped to be a six-month
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exercise has now turned out to be a
two-and-a-half year venture.

And we are not only going to make
the comments we received and transcripts of
the proceedings that we have had during these
consultation sessions available to our
advisory committee, but we will put it on the
website for all to see.

And 1 think it would be very
useful to get additional input from the
advisory committee before we go final, so to

NIGC CONSULTATION - CHEROKEE NATION
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speak. Right now all of this is a work iIn
progress. We have just recently done a couple
of things, that is extended the comment period
and set the date for the public hearing. And
deciding what the advisory committee can,
should do will also be one of those things.

But I appreciate your bringing it
up, in effect, offering the service of that
good membership to us. And they have
certainly served us well.

We fully understand. We try to
say in our preamble to our proposal that we
didn"t take every suggestion that you folks
offered. We did take a lot of them. And
where you are particularly useful is when we

got off on some theoretical tangent, you
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brought us back to reality and said, "You
can"t do it that way or the regulators will be
on the floor a dozen times a night and that
won"t work." That was useful.

You know, the Indian gaming
evolution is very dynamic. We have said to
ourselves from time to time, Well, if we do
this, what will happen in Florida? Or if we
do that, what will happen in Washington State

NIGC CONSULTATION - CHEROKEE NATION
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or whatever.

Some of us have suggested in
today”s session that we will wait 14 years
when our compacts are renegotiated and you can
do what you are going to do. Well, I"m not
going to be here in 2020, so 1 want to bring a
little clarity to this before | go.

So I think we are going to try and
do something. Hopefully it will be right and
will accommodate a foothold for tribes to have
a strong negotiating position, a position that
will give them the greater clarity when they
sit down with states as to what they can fall
back on with respect to Class I1.

Class 11 has several worthwhile
purposes to serve. It was the foundation, the

beginning of Indian gaming and it was the only
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game in town in Oklahoma for a decade, 1
guess. And 1 think it"s a positive step that
the state and the tribes have compacted in
Oklahoma. But 1 think, had there been a
brighter line, it might have been easier to
get to a right place than we have seen
occurring in some situations.

You mentioned the litigation, the

NIGC CONSULTATION - CHEROKEE NATION

machines that the courts addressed. The Mega
Mania game, which Oklahoma was the birth
place, it was the clunky bingo terminal where
you had to have four bingo cards and you had
to have twelve players to play and it took a
minute to play. And people loved it. 1 mean,
it -- it wasn"t, obviously, the answer. And
maybe today, given the technology that
customers are getting accustomed to, they
wouldn®t love it as much.

But the proposals that we have got
on the drawing board would permit not twelve,
but two people to play, and you could play the
game in ten seconds, not a minute. So we
don"t see us, you know, taking the industry
back to the stone age, so to speak. But we
are listening carefully to critics who say
this doesn*t allow enough flexibility. And we

will have that in mind before we finalize what
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we do before, if we do anything.

MR. HUMMINGBIRD: That"s been --
Charlie has made that point a number of times
about the flexibility of the games and the
ability to conduct these games using the
technology that®s currently available. 1
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think that was one of the key pieces.

I have heard Senator McCain say
that he, at the time they passed IGRA, they
didn"t envision these types of games that we
have out here now. But I don"t know if he"s
focused on the machines where he should be
focused on what was intended, 1 think, for
IGRA, which was for tribes to take advantage
of technology.

Computers were just beginning in
the late eighties, starting to be a little
more pervasive. Nobody could have foreseen
the level of technology that we have got.

But to say that technology is now
something that"s going to hinder the process
of Indian gaming evolution, 1"m not sure if
that"s if the right message. 1 think that"s
really where we are headed with these.

I don"t know of any game out

there, and if you guys have seen it, I would
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like to see i1t myself. But I don"t know any
game out there that would pass the current
standards. | have heard of one being fabled
out there, but 1 have never seen it, at least
one that anybody would want to play.
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So, I would, you know -- just like
we have been talking of the past few years in
the meetings, 1 would greatly encourage the
NIGC to reconsider the regulations that are
going in, particularly with respect to putting
what a lot of tribes and operators see as
restrictions on how the game is going to be
able to use that technology.

There have been a number of
comments about issuing technical standards in
the form of a bulletin. |1 personally think
that"s a good idea. | know you have seen, and
that"s a reason why some of these have been
delayed so far, is because technology is
changing even as you are writing the proposed
regs. | know GSA had re-evaluated the
proposal and offering up comments on that.

So, this time next year, are we
going to be looking at changing the technical
standards just like we are looking at changing
the mix, or is that something that can be

better accomplished to accommodate advances in
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technology through the form of a bulletin?
I don"t know. Personally, 1 think
the bulletin is the right way, because 1"m not
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sure if everybody wants to start changing regs
every year. We have had four changes to the
mix so far in the last year, and 1 think
that"s created a lot of confusion with the
tribes getting those internal controls
activated.

I can imagine the kind of
confusion that"s going to happen when you have
a vendor out there, whether it"s the IGTs or
the VGTs, that have a particular new piece of
equipment or a new component that they would
like to implement, but can®t, because the
technical standards say just this.

And I know there has been some
flexibility built in to embrace, if you will,
or allow new technology. But I don"t think
that"s clear enough to say that this is
something that"s going to be at the disposal
of tribes without first having to go through
and making sure that the NIGC is in
concurrence with the fact that, yeah, this new
piece of equipment does, in fact, perform

better than what was in there six months ago.
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So 1 think not only we bought some
of ourselves in with the definition of change

NIGC CONSULTATION - CHEROKEE NATION

and classification of regs, 1 just don"t want
that box to be completely closed by having a
very narrow focus on the technical standards.

There is a lot of things that go
into these machines, as you well know. |1
mean, I*m not telling you something you don™"t
know. But when you start saying you can only
have certain types of equipment or you have to
walt six seconds to dob or you have to wait
six seconds to get so many players, or
whatever the case may be, then I think we are
whittling away at what | was talking about
earlier about being able to use technology for
advancing in gaming.

IT the tribes weren"t able to use
that technology, Mega Mania wouldn®"t have made
it. We wouldn®"t be having some of the games
out there that we do now, which 1 know
probably wouldn®t break your heart on some of
them.

But it just goes to show that the
ability of the tribes to be able to use
innovative technology has really gotten the
tribes to the point we are now in terms of not

only being able to have revenue generation
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through Class 11, but also be able to be in a
better bargaining position with the state to
enforce, if you will, compacting in states
that otherwise would not have given the tribes
the time of day.

I think that"s really how we got
to the point where we are in Oklahoma. If we
had not been so successful with Class Il, the
compact may not would even be here. But we
couldn®t have got to that point, had we not
had the ability to look at computer technology
and look at different components to really the
augment that experience.

So, again, | just think If we
proceed with the regs as they are being
proposed, it may not put us back to the stone
age, but it"s going to set us back, probably,
five to ten years. Personal opinion.

CHAIRMAN HOGEN: Well, we
appreciate that. We know that you have
studied long and hard, not only as a member of
our advisory committee, but just in your
duties there with the Cherokee for your
growing empire there. 1 know that you folks
are among the leaders in terms of facilities

NIGC CONSULTATION - CHEROKEE NATION
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and so forth in the state. And you have a
strong mix of Class Il and Class 1I1l as 1
understandi 1t, so you know both sides of the
street, so to speak.

In my notebook here 1 have some of
those cases we have been talking about. And
in this case dealing with the Mega Mania
machine the Court said, "A complete
self-contained electronic or mechanical
facsimiles of a game of chance, including
bingo, may indeed be forbidden by the Johnson
Act after the enactment of IGRA." That is you
couldn™t do it unless you had a compact.

"We hold that mere technologic
aids to bingo, such was the Mega Mania
terminal, are not.”

So, at some point these machines
can go too far. They cease to be just aids
and they become a replication of the game.
That"s the challenge, try to draw that line in
the right place. Don"t inhibit advances in
technology. And 1 think that there will have
to be a constant vigilant monitoring of those
technical standards and classification
standards to accommodate advances in

NIGC CONSULTATION - CHEROKEE NATION
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Is that going to be cumbersome
and troublesome? 1 expect it will. But
that"s kind of the nature of the beast when we
are in this technologic area that we live in.
I try to keep it simple and not inhibit that
advancement and development, but abide by
those principles the congress wrote in IGRA.

And congress may take another look
at this and say, "Well, NIGC, you have really
got it wrong. We are going to straighten you
out.” And that would be good, not bad if we
do have it wrong.

But they mandated that we write
federal standards where they are needed, and
we think this is an area that falls into that
category.

MR. HUMMINGBIRD: Well, I™m sure
over the next 60, 90 days, we are going to be
seeing a lot of the same comments. 1I™m
hopeful. [I1"m ever the optimist that we can
sit back down and maybe find some better
ground, in my viewpoint that will give us some
clarity, because I think that will be a
benefit to the tribes.

NIGC CONSULTATION - CHEROKEE NATION

But I don"t think what we have

right now is going to be that beneficial. In
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fact, | think it"s going to do more harm than
good. And I understand wanting to get a
handle on things and get some control over the
situation, if you will, but it"s going -- it
could be a case, a thing that you are setting
out to protect is going to be the very thing
that you kill.

CHAIRMAN HOGEN: Don"t throw the
baby out with the bath rug.

MR. HUMMINGBIRD: Better way to
put i1t.

CHAIRMAN HOGEN: Any other
comments you would like to share with us?

MS. FISHER: We chose Jamie to
speak for us.

CHAIRMAN HOGEN: He"s been a very
eloquent speaker for the tribe, for the
Cherokee members.

MR. HUMMINGBIRD: I"m just
wondering If they knew what they were getting
into when they put me on the committee.

CHAIRMAN HOGEN: Okay. Well,
thank you for speaking with us.

NIGC CONSULTATION - CHEROKEE NATION
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MR. HUMMINGBIRD: Yeah. We will

be submitting written comments as well.

(Proceedings concluded.)
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