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MEZHOOPDA INDIAN TRIBE

of Chicoe Ranchearia, C:-cznlifo riia

Dceomber 15, 2006

Phitip Hogen, Chairman

National Indian Gaming Commission
1441 L Street, N.W. Suite 9100
Washington, D.C. 20005

Re:  Comments on the Report Regarding the Potential Economic Impact of
Proposed Changes to Class Il Gaming Regulations and Supplemental
Comments on Electronic or Electromechanical Facsimile Definition
(71Fed. Reg. 30232 (May 25, 2000))

Dear Chairman Hogen:

On behalf of the Mechoopda Indian Tribe of the Chico Rancheria, a federally-
recognizod [ndian tribe, pleasc accept these comments on the cconomic impact
study of the proposed rule making regarding Class [1 gaming. We also provide
supplemeantal comments 1o the proposed rulemaking found at 71Fed. Reg. 30232
(May 25, 2006). As we indicated in our July 12, 2006 writicn statement and during
our private consultation with the Commission, the Tribe objects to the proposed
rules because we believe they will effectively prohibit us from conducting
profitable Class I1 gaming. These comments expand upon that theme.

BACKGROUND

For hundreds of years, the Mechoopda Tribe occupied land that is currently
recognized as the City of Chico, California. In 1851, the United States entered into
a wreaty with the Mcchoopda, in which the Tribe was promised land approximately
20 miles long and 6 miles wide in exchange for relinquishing all claim to their
former ferritory. In 1905 United States Senate clerks found thic trealy — it wag
never raiified.
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In August 15, 1958, Congress enacted the California Rancheria Act, authorizing
the termination of the trust status of the lands and the Indian status of 41
California rancherias, including the Mechoopda. (a rancheria is the name for
California reservations) The Tribc was terminated by proclamation published on
Junc 2, 1967. Pub. L. No. 85-671, 72 Stat. 619, amended by Act of August 11,
1964, Pub. L.. No. 88-419, 78 Stat. 390.

In 1986, the Mechoopda Tribe, along with three other Indian Rancherias filed suit
in federal court challenging the federal government's termination. Scotts Valley v.
United States, No. C-86-3660-VRW (N.D. Cal. Filed 1986). On January 6, 1992,
the Mechoopda Tribe and the United States entered into a Stipulation for Entry of
Judgment to settle the Tribe's claims. In the Stipulation, the United States agreod
that the Tribe was not lawfully terminated and further agreed that the Tribe and its
members were cligible for all the rights and bencfits extended (o other federally-
recognized Indian wibes. (Stipulation for Entry of Judgment, March 26, 2002). On.
May 4, 1992, the Assistant Secretary for Indian Affairs published a notice in the
Federal Register that the Tribe and its members were reinstated to their status that
existed prior to termination. 57 Fed. Reg. 19, 133 (May 4, 1992). The Mechoopda
Tribe is now on the list of fedevally recognized Indian tribes. 65 Fed. Reg. 13,298,
13, 300 (2000).

In short, the Tribe has been recognized by the federal government, terminated, and
again recoguized. Although Congress did not itsclf rcaffinm the government-to-
government relationship with the Tribe, the Commission has recognized one and
found that Tribe qualifics as “an Indian tribe that is restored to Federal
recognition” under IGRA's 25 U.S.C. § 2719(b)(1)(@)(iii) (the restored lands
exception). This has been a long road for the Tribe.

With this brief history in mind, the Mechoopda Tribe believes that it will be
adversely impacted by the proposed regulations because they would unduly
constrict the types of machines that can be classified as class II gaming. Those
canstrictions on classification of our Tribe’s options for conducting governmental
gaming as a means of vital tribal cconomic development as anticipated by the
Indian Gaming Regulatory Act. One option is bascd on the successful negotiation
of a Class IIT gaming compact with the State of California. This plan
unquestionably provides solid footing for an economically self-gufficient
Mechoopda Tribe for generations.
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However, state politics may delay signing and prevent the Tribe from successfully
negotiating such a compact. Hence, Clags I1 gaming is a necessary option. Under
current law, while not as cconomically profitable for sustained sclf-governance as
Class II1, Class II gaming would provide a sound and viable future for our people.
However, we believe the proposed regulations will stifle our plan for economic
self-gufficiency, once again dashing our people’s hope for a brighter future.

COMMENTS ON THE EC 1€ ] ACT STUBDY

On July 26, 2006, the Mechoopda Indian Tribe convened a private consultation
with the Commission in Ontario, California. During our meeting, we discussed
several issues concerning the projected impact of these proposed regulations upon
our Tribe. We discussed the financial impact upon on tribes generally and
whether the impact would trigger an unfunded mandate review. We know now
that our concern was justified.

The conclusions contained in the November 3, 2006 independent report “The
Potential Iiconomic Iimpact of Proposed Changes to Class Il Gaming Regulations™
by Alan Mecister, Ph.D. of the Analysis Group (hercinafter “Meister Report™)
commissioned and published by the National Indian Gaming Commission validate
and affirm Mechoopda’s position: promulgation of these rules would hove a
disastrous effect upon Indian tribes nationwide.

In his report, Dr. Meister concluded that the Commission’s proposcd rule changes
would have a significant ncgative impact on Class 11 gaming and the Tndian tribes
that operate Class Il facilitivcs. The report identifies a variety of potential negative
cconomic impacts, including: a decrease in gaming and non-gaming revenue; a
decrease in the variety and quality of Class II gaming machines; potential
temporary or partial gaming facility closures; a decrease in tribal government
revenue; an increase in a broad range of costs; and a decrease in the number of
tribal member jobs.

In the clearest example, Dr. Meister concluded that a compliant Class II machine
would yield 57% less that the actual average revenue per machine in 2005 and
given this decrease, he estimated that Class 1T machine revenue would decrease by
$142.7 million per day. (Meister Report, page iii). He also found that non-gaming
revenue would decreasc by estimated $9.6 million per day, and that tribal
government revenue would be down by $17.4 million on a daily basis. (1d.) 1In
one scenario, Dr. Meister found the lost Class Il machine revenue (determined as
the difference between the actual 2005 Class 11 machine revenue of $2,589 tillion
and expected revenue under the regulations of $1,106 billion) was $1.483 billion.
(Meister Report, page 37).
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Moreover, his estumates on lost gaming revenue are admittedly “conservative”,
(Mesiter Report, page 41) The actual impact, which has yet to realized, may be
much more substantial and may be a staggering sum. This study should give the
Commicsion grave concern about moving forward with the rulemaking.

While we certainly agree with Dr. Meister’s report, it has raised a number of other
concerns. These are as follows:

Meister Report Did Not Evaluate The Proposed Changes To The Technical
Standards

First this study is incomplete because Dr. Meister evaluated only the proposed
amendments to the definition of “Llectronic or Electromechanical Facsimile”
(71Fed. Reg. 30232 (May 25, 2006)) and the Class I classification standards (71
Iied. Reg. 30238 (May 25, 2006)). He did not study the propoesed changes to
the technical standarvds. (71 Fed. Reg. 46336 (August 11, 2006) (Meister Report,
Page 7, footnote 22). Technical standards govern the implementation of
clectronic, computer, and other technical aids used in the play of Class Il games,
and it is these standards that actually govern how a game will be built and played,
which in turn determing its player appeal and profitability.

Game manufacturers contend that no existing Class I gaming system would meet
the proposed technical standards. (See International Game Technology, November
14, 2006 Comments to NIGC, page 14). Hence, the technical standards in offect
require manufacturers to create and develop an entirely new gaming platform.
Arguably, the rescarch and development of new Class Il gaming syslems
constitutes significant economic impact to the manufacturers, an expensc that
would be passcd along to Indian tribe users. (Meister Report, page 15). According
to the October 26, 2006 Game Manufacturers Follow up Response Letter to the
September 19, 2006 public hearing, this would require a multi-million dollar
investment for each vendor. (Game Manufacturers Follow up Response, October
26, 2006, page 6).

Another related issue concerns the timeframe for construction of a new platform.
The game manufacturers have indicated that it will take scveral years to build, test,
and receive approval before a viable game system is ready for mass production
and distribution to wibcs. (Id. page 6). This does not consider the need to
customize each game and develop themes for individual Indian tribes. Research
and development time means that our Tribe, which has been repeatedly delayed at
various stages of the regulatory and judicial processes, will once again be stalled
in our efforts at ecconomic development. Such delays easily equate in lost gaming
revenue, a delay in the opening of our facility, lost tribal government revenue; an
increase in a broad range of costs; and a decrease in the number of tribal member
jobs.
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Because the Meister Report did not evaluate the economic impact of the technical

standards on Indian tribes and manufacturers; Indian tribes do not have a clear
picture of the economic impact that awaits them under these regulations. Further
study is appropriate.

Meister Report Failed to Identify Cross Impacts on Community and Local
Government Tmpact

The economic engine of Indian gaming does not only impact Indian tribes. Dr.
Meister correctly considered gaming revenue, non-gaming revenue, and tribal-
governinent revenue, in addition to increased tribal costs and lost tribal member
Jjobs. These rules will not only impose a significant change to onc economic sector
of the community (Indian tribes), but may also trigger changes to other sectors of
the community as well. The analysis should have been expanded to include
impacts within the local community and local government.

IFor example, if an Indian gaming facility were no longer able to gencrate
sufficient revenue to cover its variable costs of operation, an Indian tribe may be
forced to shut down the facility. The result of a facility closure provides real-world
consequences for the non-Indian community and local government. These could
include substantial decreases in tourism, lost jobs for non-tribal employees, lost
vendor and supplier contracts, lost local government contracts for policing, fire
protecticn and emergency services, reduced charitable activity and donations, and
the possible failure of many non-tribal cnterpriscs dependent on the tribal casino.
Certainly, this regulatory ripple-effect needs to be addressed by the Commission.

Scenario Three Raises Concerns about the Comimission’s Objectivity

In the study, Dr. Meister’s methodology was used to calculate lost gaming revenue
under three scenarios. (Meister Report, pages 36-40) The first scenario looked at
all gaming facilities that used Class 11 machines. (Id.) The second scenarioc was
based on all gaming facilities operating Class 1I machines without a viable
alternative. (Id.) The final scenario focuged on all gaming facilitics operating Class
Il machines without a viable alternative and which are not currently operating
“illegal” Class IT machincs, as defined by the Commission. (1d.) As indicated in
the report, the third scenario was developed at the request of the Commission and
“reflects the NIGC’s view that some Class 11 gaming machines are ‘illegal’™.
(Meister Report, pages 39-40). The result of this scenario wag to eliminate 54% of
all Class II machines in operation from the study. (See Meister Report, page 40
(finding that “54 percent of the all Class 11 machines in operation nationwide in
2005 were illegal™)).
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It appears that the purpose of this scenario  is to minimize the economic impact on
tribes and to skew the results to favor the position of non-significant impact. If so,
this 15 inappropriate and violative of the trust responsibility of the federal
governn:ent to Indian tribes.

SUPPLEMENTAL COMMENTS ON THE PROPOSED RULEMAKING
FOUND AT 71 FED, REG, 3023

Thank vou for extending the comiment period for the facsimile definition, the
classification standards and the technical standards. Qur Tribe appreciates the
Commission’s commitment to continue to work with Indian Country to ensurc that
its concerns in this area arc addressed. We have identified another area of concern
that was not included in our carlicr submissions.

Comment ou the Proposed Dcfinition for

“Electronic or Electromechapical Facsimile®

Mechoopda Indian Tribe abjects to the Commission’s proposed amendment to the
definition of “Electronic or Electromechanical Facsimile” found at 25 C.F.R.
502.8. According to the Commission, this amendment is necessary to clarify “that
all games including bingo, lotto, and ‘other games similar to bingo,” when played
in an electronic medium, are facsimiles when they incorporate all of the
fundamental characteristics of the game.” 71 Fed. Reg. 30234. We do not believe
further clarification is warranted.

In our prior comments and testimony, we highlighted the fact that the Commission
has not offered any studies or evidence demonstrating that the public, when
playing Class II bingo games, misconsurue them as Class I slot machines. It there
is a micunderstanding of the law and practical aspects of the industry, it lies
squarely with the Department of Justice and the Commission. Several circuit
courts of appeal have rejected the United States’ arguments that are in fact exactly
those the Commission is attempting to make the law. See, e.g., United States v.
Santee Sioux Tribe of Nebraska, 324 T.3d 607 (8th Cir. 2003); Seneca-Cayuga
Tribe v. NIGC, 327 F. 3d 1019(10th Cir. 2003); United States v. 103 Electronic
Gambling Devices, 223 F.J3d 1091, 1102 (9th Cir. 2000); Diamond Game
Enterprises., Inc. v. Reno, 230 F.3d 365 (D.C.Cir.2000).
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From a practical perspective, our Tribe questions the need to split the facsimile
definition into two distinct regulatory proposals. As drafled, the proposed
definition found at Section 502.8 provides:

(a) Electronic or electromechanical facsimile means a game
playcd in an clectronic or electromechanical format that
replicates a game of change by incorporating the
fundamental characteristics of the game.

(b) Bingo, lotto, and other games similar to bingo are
facsumiles when:

(I)the eclectronic or electromechanical format
replicates a game of change by incorporating all of
the fundamental characteristics of the game, or

(2) An ¢lement of the game’s format allows players to
play with or against a machine rather han
broadening participation among competing players.

A departwre from the 2002 regulations, proposed sections (a) and (b) create
separate definitions of a facsimile. As we understand the limiting naturc of this
amendment, it would effectively constitute a ban on all electronic aids. (See
International Game Technology, November 14, 2006 Comments to NIGC, page
4). Although we find the two proposed definitions confusing, the situation is
compounded by the recently proposed addition of section (c):

(c) Bingo, lotto, other games similar to bingo, pull tabs, and
instant bingo games that comply with Part 546 of this
chapter are not electronic or electromechanical of any
game of chance.

If sections (a) and (b) do indeed constitute a complete bau on facsimiles, then
section (c) scemws to reaffirm the Commission’s desire to completely eradicate the
clectronic or electromechanical aspect of Class Il altogether. In the end, the result
can only be seen as one of manifest confusion and the creation of a significant risk
of sanctions. Doubtless, implementation of this provision alone would lead to
litigation. Since Courts would be bound to construe ambiguitics in favor of the
Tribes, this provision may ultimately not withstand judicial scrutiny. See Maontana
v. Blackfeet Tribe of Indians, 105 S.Ct. 2399 (1985).We urge the Commission to
retain the current definition of electronic or electromechanical facsimile. This
definition is an appropriate representation of case law and provides more than an
adequate basis for game classification under IGRA.
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Comment on the Proposed Amendiaent to Include States
in Class Il Caming Found at 25 CFR 8§546.9(¢)

On November 30, 2006 the Commission distributed several alternative
classification standards proposals to the original submission released in May 2006.

- Mechoopda Indian Tribe objects to the amendment contemplated for 25 CFR

Received

8546.9(c), which is placed under the general heading: Whar is the process for
approval, introduction, and verification of electronic, computer, or other
technologic aids' under the classification standards established by this parl?

(e) Objections to testing laboratory -certifications
(1)(a). Within 30 days of receipt of the certification, a
tribe or state may object to the certification by
submitting a Notice Of Objection to the Commission.
The objection shall specify the rcasons why the
certification is erroneous and shall include supporting
documentation, if any. (emphasis added)

If a fribe or state timely objects, the Chairman or his
designee shall have 60 days from receipt of the object
to concur with the object or object to the certification.
The Chairman of his designee will notify the testing
laboratory, the requesting party and the sponsoring
tribe of his concurrence or objection. (cmphasis added)

This proposed amendment would invite states to become participants in an area
not previously open to them. As the Commission is fully aware, Indian tribes have
exclusive jurisdiction over clags II gaming. 25 11.S.C. § 2710(a)(?). Congress
clearly intended that Class II gaming be subject to federal oversight by the
Commission and not the states. 25 U.S.C. § 2710(b)(¢). States can only influence
class II gaming on Indian lands within their borders if the state prohibits class 11
games for everyone under all circumstances. See Gaming Corp. of America v.
Dorsey & Whimey, 88 F.3d 536, 544 (8™ Cir. 1996) (citing 25 U.S.C. §
2710(b)(1)(A)). Bringing statc involvement in laboratory testing and certification
appears 10 be an ultra vires action and beyond the discretion of the Commission.

Please amend this provision accordingly or provide the Tribe with a reasonable
interpretation of law justifying their presence in this regulation.
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ADDITIONAL CONSUL TATION NEEDED

The proposed classification standards, definitions and technical standards have
been developed with tribal congultation. However, there has been no tribal
consultation on how the Commission interprets or plans to usc the Meister Roport,
Simply receiving public comment on the Mecister Report, which reveals a
significant ncgative impact on zribal gaming facilities and (ribal governmeiits, is
inadequarte given that the contemplated federal action would regulate Indian wribes.
As you are aware, Section 5 of Executive Order 13175 (November 6, 2000)
provides specifically that each agency shall,

“have an accountable process to ensure meaningful
and timely input by tribal officials in the development
of regulatory policies that have tribal implications.”
Executive Order 13175, Sce. S.

This Exccutive Order was reaffirmed in September 2004 by President Bush and
remains the policy of the United States. See Memorandum, From President of the
United States to Heads of Executive Departments and Agencies, “Governmeit-{o-
Government Relationship with Tribal Governments,” September 23, 2004
(reaffirming government-to-government relationship including the principles of
Executive Order 13175).

The Mcchoopda Indian Tribe makes the following rccommendations in this
regard:

First, we urge the Commission to offer Indian tribes a
plenary consultation on the Meister Report in concert
with United States policy.

Szeond, we recommend that the comment period be
cxtended to accommodate the plenary scssion and the
written comments that will surely follow. A forty five day
extension is appropriate here.

Finally, we request that every comment rececived on the

Meister Report be published on the Commission’s website
prior to the plenary consultation.
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CONCIUSION

In sum, the conclusions of Dr. Meister have bolstered our previous arguments to
the Commission. We have repeatedly warned that the proposed regulations will
have far-reaching conscquences on Indian tribes relying in full or in part on Class
Il gaming. In light of Dr. Mcsiter’s conclusions and estimates, we can $ce no
reason for the Comimission to proceed with the rule making exercise.

We will continue to assert that the proposged regulations would impose numerous
additional and arbitrary requirements on how the game of bingo 1§ defined and
played. The regulations would put our Tribe at a significant competitive
disadvantage compared to the other Clags ITl operations in California if we are
forced to rely on Class I gaming. The games that would be permitted under the
proposed rules would be extraordinarily time consuming and expensive to
develop, and may have little, if any, comumercial viability. Furthermore, we are
informed that if these rules are authorized, game manufacturers may abandon the
Class 11 platform and leave the market altogether.

Please reconsider your decision to promulgate these regulations,

Sincerely,

Sandra IXnigift
Vice Chairperson

10
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MECHOOPDA INDIAMN TRIBE

c:1: Chico Ranchevia, t::lc1|n1§c>v~y\|cn

facsimile transmittal

e Businesy Office

e 125 Mission Roumch Blvd

e Chico; CA 95926

v« 530.899.8922 {ox530.899.8517

To Chairman Hogan Fax: 202-632-7066
NIGC
Frowy Sandra Knight Date: 12-16-06
Vice Chair
Res Comment Letter Pogey: 11
cC: Fouxs:
Urgent For Revtew Please Comment Please Reply

RS ——

Please ¢ee attached.
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