
NATIONAL INDIAN GAMING COMMISSION 

IN THE MATTER OF: 

NOTICE OF VIOLATION TO THE SENECA NATION OF mmms, NOV-08-20 

SENECA NATION OF INDIANS' SUPPLEMENTAL STATEMENT 

Introduction 

On September 3,2008, the Chairman of the NationaI Indian Gaming Commission 
('NIGC") issued a Notice of ('TJOV") to the Seneca Nation of Indians (the 'Wation'?. 
The NOV states that, as a consequence of the July 8,2008 decision issued by Judge Slcretny in 
Citizem Against Casino Gambling in Erie Counv Y. Hogen, No. 07-CV-045 1 S, 2008 U. S. Dist. 
LEXIS 52295 (W.D.N.Y. 2008) ("CACGEC1T7)), the Nation is currently considered to be in 
violation of the Indian Gaming Regulatory Act ("1GR.A") and its implementing regulations by (i) 
conducting gaming activities in the Buffalo Creek Territory Casino without an approved gaming 
ordinance authorizing gaming on the site, md (ii) conducting gaming activities on a site that is 
ineligible for gaming under 25 U.S.C. 5 2719 (referred to hereafter as either "section 2719" or 
""section 20"). The NOV expressly notes that the CACGEC II litigation is on-going that the July 
8,2008 Decision and Order is appealable, and that the Chairman may determine that the 
situation has changed at the conclusion of the litigation or if the Nation's 2008 site-specific 
ordinance is approved. 

On the day after the NOV was issued, the Nation submitted a Notice of Apped to the 
NTGC and requested a hearing on the matter. 

In this Supplemental Statement, submittal pursuant to 25 C,ER. 5 577.3, the Nation 
specifically requests that the Presiding Oficial defer any hearing in this matter until a reasonable 
time after October F 5,2008. That is the date by which the Chainnan is statutorily required to 
take action on the Nation's gaming ordinance amendments, which were submitted on July 17, 
2008. 25 C.F.R. 6 523.4,' The Chairman" decision en the ordinance mendments will 
potentially be of controlling relevance to this proceeding. If the Chairman concludes, in keeping 
with notice-and-comment regulations recently issued by the Department of the Interior, see 25 
C.F.R. 8 292.1-292.6 (but conwary to the position taken by the federal defendants in the 
CACGEC I and 11 litigation and accepted by Judge Sheby as a permissible, though not 
mandatory, construction of the statute) that section 20's prohibition on after-acquired gaming 
pertains only to trust, and not to restricted fee, lands, then the legd basis for the issuance of the 

I If h e  Chaitman does not act upon the ordinance amendments within the statutory timeframe, Ihe 
ordinaace amendments become approved by operation of law. 25 C.F.R (j 522A(c). 



NOV will have evaporated entirely. Proceeding with a heating while a decision from the 
Chairman of such potential importance is pending would not serve my valuabIe purpose. 

The Nation challenges the NOV on the merits. The Nation further requests the 
opportunity to file an additional. brief an the merits if warranted by subsequent developments in 
the ordinance approval process or in the CACGEC litigation. 

Statement of Facts 

In January 2006, various plaintiffs brought suit in the United States District Court for the 
Western District of New York against the U.S. Department of the Interior, this Commission, and 
individual governmentaI defendants, chaIIenging g m h g  in the Buffalo Creek Taritory (the 
'Territory"). See CihiePzs Against Casino Gam bZing in Erie Cou~zly v. Kemprhorne, 47 1 E Supp. 
2d 295 (W.D.N.Y. Jan. 12,2007)(No. 06-CV-000 1 S)("CACGEC I"), ame~tded OH 
reconsidernta'opz by 2007 WL 1200473 (W.D.N.Y. Apr. 20,2007). In reIevant part, plaintiffs 
alleged that gaming in the Territory was not lawful because .the Territory did not fall under 
IGRA's definition of "hdian lands" and because gaming in the Territory is proscribed by Section 
20 of the statute. On January 12,2007, Judge Skretny denied defendants' motion to dismiss the 
suit and vacated the Chairman's approvd of the Seneca Nation Gaming Ordinance as to the 
Buffalo Creek Territory. Judge Skrettly remanded the matter to the NIGG so that the Chairman 
could determine whether the Buffalo Creek Territory qualifies as "Indian lands" under T G U  
and, if so, whether Section 20 or any of its exceptions apply to the Territory. 

The Nation then submitted to the Chairman amendments to its ordinance that specified 
the precise 1 ocation of the Buffalo Creek Territory--something that the original ordinance, which 
was submitted before the acquisition of the parceI, had not done. The site-specific amendments 
were approved on July 2,2007, by Ietter opinion in which the Chairman concIuded that the 
Buffdo Creek Territory constituted "'hdian lands" as defmed by XGRA and &at the Territory met 
the ""sment of a land claim" exception to Section 20's genml prohibition against gaming on 
trust lands acquired after the passage of TGM. 

In a new a d o n  filed in the Western District of New Yo&, the CACGEC IplahtEffs (dong 
with additional plaintiffs) then challenged this second approval on the same grounds that they 
had advanced in their first suit. The parties filed dispositive motions, and on July 8,2008, Judge 
Skreiny issued an opinion vacating this Commission's July 2,2007 approval of the gaming 
ordinance amendments. See generally CACGEC II. The court hdd, in agreement with the NIGC 
and the Department, h a t  the Nation properly enjoys jurisdiction over the Buffalo Creek 
Territory, and that the Territory hence satisfies IGTCA's requirement that Indian nations may 
conduct gaming only on "Indian lands ." However, Judge Sketny also held that Section 20's 
prohibition against gaming on lands taken into trust after the Act's effective date applies to the 
Territory even though it is comprised of restricted fee ratha than tmst lands. In so holding, the 
court concluded that the Chairman" position (articulated in both the ordinance approval and in 
the litigation) that Section 2.0 of IGRA. applied to restricted fee land was "a permissible 
cons~ction" of IGRA. He fim%er held that the Section 20 "settlement of a land claimy' 
exception does not apply, declaring the NIGC's conclusion on the latter issue to be "arbitrary, 
capricious, and not in accordance with the law." CA CGEC II at "63. 



Afier the dispositive motions in CACGEC I1 wwere briefed for the Court, but before the 
issuance of the decision, the Department published final agency regulations m h n g  and 
implementing Section 20 of ERA. See 25 C.F.R. ijg292.1-292.26 (73 Fed. Reg. 29354). The 
regulations define the 'hewly acquired lands'Vto which Section 20's g m d  prohibition applies 
to encompass only "land that has been taken, or wiII be taken, in trust for the benefit of an Indian 
tribe." Id. at $292.1 (73 Fed. Reg. at 29376). As it discussed in the preamble to the Final Rule, 
the Department considers "[tlhc omission of restricted fee lands from [the Section 20 prohibition 
to be] purposefbl, because Congress referred to restricted fee Eands elsewhere in IGRA." 73 Fed. 
Reg. 29354,29355-56. More specifically, under the new Rule, the Depmerrt  defines '"newly 
acquired lands'" asencompassing only ''land that has been taken, or will be taken, in trust for the 
benefit of an Indian tibe." 25 C.F.R. 292.1 (73 Fed. Rep. 29354,29376) [emphasis added). The 
Department explains that its omission of restricted fee lands from this definition was no accident. 
The P m b l e  to the Final Rule states: 

One ~ 0 m e x l t  regarded the applicability of section 27 I 9 of I G M  to restricted fee 
lands[.] 

Response: . . . [SJection 271 9(a) refers only to lands acquired in t rust  after October 17, 
1988. The omission of resttided fee from section 271 9(a) is considered purposeful, 
because Congress referred to restricted fee Iands elsewhere in IGRA, inchding at 
sections 27 1 9(a)(2](A)(ii) and 2703(4)(B). 

Newly acquired lands: 

SeveraI comments inquired as to the applicability sf section 271 9 to restricted fee lands[.] 

Response: In response to these inquiries, a definition of "nmv1y acquired lands" was 
added to the regulations, It encompasses lands the Secretary takes in trust for the benefit 
of an Indian tribe after October 17, 1988. I t  does not encompass lands acquired by a tribe 
in restricted fee after October 17, 1988, as discussed above[.] 

73 Fed. Reg. 293 54,29355-56. The new regulations also address what i s  meant by the 
"settlement of a land claim" as that term is used in Section 20. 

On, July 17,2008, the Nation submitted amendments of its gaming ordinance to the MGC 
for approval. The NlGC is statutorily required to act on the amendments by October 15,2Q08. 
25 C.F.R. 5 523.4. The Nation believes that the Department3 sew Rule marks an important 
change in the governing law, and that the NIGC should have the opportunity to consider in the 
first instance the gaming eIigibiIity of the Buffalo Creek Territory in light of the Department's 
new regulations and, in particular, the conclusion that the Section 20 prohibition does not apply 
to restricted fee Iands. Those amendments make it clear that the Nation's gaming in fhe Buffalo 
Creek Territory occurs only on Indian land as defined by the decision in CACGECLT, and that it 
occurs only on restricted fee lands that the Depattment has concluded are not subject to Section 
20's limitations. 



On July 14,2008, the CACGECLTPlaintiffs filed a Motion to Enforce Judgment seeking 
an order compelling the MGC to close the Nation's temporary gaming faciIity in the Buffdo 
Creek Territory immediately. On July 22,2008, the federal defendants filed a Motion for 
Remand pursuant to Fed. R Civ. P. 59(e), requesting that the court amend its judgment and 
remand the case so that the NIGC could consider the impact of the new Rule on the gaming- 
eligibility of the Buffalo Creek Territory. The Nation also filed an amicus brief in opposition to 
Plaintiffs' Motion to Enforce Judgment md in support of the Defendants' Motion for Remand. 

On August 26,2008, Judge Skretny denied the Motion for Remand and granted in part 
Plaintiffs' Motion to Enforce Judgmemt. The court issued an order compelling the NIGC to issue 
a Notice of Violation for the continued operation of the Buffalo Creek facility. Slip Op. at 7-8, 
2 1. However, fhe court denied CACGEC's request that it order the NZGC to close the Buffalo 
Creek operation, as such an order would trench impermissibly on the Commission's 
discretionary enforcement authority. "Congress did give the Chairman and the Commission 
discretion, within the IGRA's mandatary remedial framework, to determine what type of 
enforcement action is appropriate to the circumstances of a particular violation or substantid 
violation. Thus, Plaintifs 'request that the Court give eflect to its Ju!y 8, 2008 Ilecision by 
direc~ion to the Chairman to take a specwc enforcement action is not in accord with the IGRA 5. 
remedial scheme. " Opinion at 5 (emphasis added). In response, the NIGC issued a Notice of 
Violation pursuant to 25 U.S.C. 4 271 3(a3(3) and its regulations on September 3,2008 (NOV-08- 
201, explaining that, under the court's July 8,2008 decision, the Nation is currently considered to 
be in violation of the IGRA by operating a Class III gaming operation without an approved 
gaming ordinance relative to the Buffalo Creek ~ e r r i t o ~ . "  

Argument 

I. The Presiding Official should order the hearing to commence only after the 90-day 
period in which the Chaitmm is seqlrired to take action on the pending gaming 
ordinance amendments has concIaded. 

The Nation requests that the Presiding Oficid order the hearing in this matter to 
commence at a reasonable time after October 15,2008, the date by which the Chairman is 
statutoriIy required either to take action on the Nation's recently submitted gaming ordinance 
amendments or to allow the ordinance go into effect by operation of law. Postponing the hearing 
would enable the Chairman to review the continuing need for the NOV in light of the agency's 
considaed and developed views regarding whether Section 20 applies to restricted fee land - and 
thus to the BuffaIo Creek Territory at issue in the NOV - givm the Department's new Rule that 
Section 20 does not apply to such land. As set forth above, the Department has concluded as a 
matter of law and agency policy that restricted fee lands are not subject to the Section 20 

Paragraph 4 0  of the NQV states imprecisely that "at this point in time, the Nation has no approved 
Class JX orcbnance." The "Seneca Nation of Indians Class lTl Gaming Ordinance of 2002", as mended, remains in 
effect relative to the Nation's ohm gaming establishments as is has never been challenged and the CACGEC I and If 
decisions are limited to the Buffdo Creek Territory md the subsequent amendment to h e  pre-existing ordinance. 
See 25 C.F.R, $523.4 (Review o f  an amendment). 



prohibition - a new position that departs from the one that the federal defendants took in the 
CA CGEC litigation that led to Judge Slaetny's order that the NTGC issue the NOV. The 
Department has aIso developed a new, and potentially significant, definition of a "settlement 
of a land claim." As the Supreme Court has made clear, "a court reviewing an agency 
decision following an internenin& change of policy by the agency should remand to permit the 
agency to decide in the first instance whether giving the change retrospective effect will best 
effectuate the policies underlying the agency's governing act." NLRB. v. Food Sfore 
Employees Union, 417 U.5. 1, 10 n.10 (1974). The same principle applies here, where a 
coordinate agency has ordained a change in Iaw that bears directly on the M K ' s  own actions. 
See RJat'l Fuel Gas Supply COT. v. FERC, 899 F.2d 1244, 1249-50 (T3.C. Cir. 1990) 
(remanding case to agency became "the legal hackground against which the [agency] rendered 
its interpretation has been . . . altered. Remand under these circumstances also comports with 
the general principle that an agency should be afforded the first word on how an intervening 
change in law affects an agency decision pending review"). 

A brief postponement here will ensure that any agency action on the NOV i s  fully 
informed by the compIeted and considered decision of the agency on the proper scope of section 
20 in light of the new Department Rule and the Nation3s arguments as to why the NICK should 
adopt the conclusions embodied in that RuIe as its own. By contrast, administrative review prior 
to that time could deprive the agency of the time it n&s to consider those important questions 
of agency law, and could result in internally contradictory agency proceedings, and in 
inefficiencies in and the unnecessary waste of ndmtnistrative and party resources. 

When the MGC reviewed the Nation's previous gaming ordinance amendments, the 
NIGC relied in part on the Department's informal 2002 construction of the scope of the Section 
20 prohibition in arriving at its own interpretation that Section 20's prohibition includes 
restrict& fee lands. See Docket No. 34-5 (July 2,2007 Letter of NIGC to the Nation (citing 
Secretary's November 12,2002 opinion letter)) at 4 n.2. It is certainly plausible that the NlGC 
might amend its position in Iight of the Department's present interpretation, particularly where 
that interpretation - unlike the Deparhnent's former position and that of the NIGC - is embodied 
in a formal rule promulgated after pubtic notice and comment and fully adheres to the plain 
statutory text." 

If the NIGC were in fact to concur in the construction of the Section 20 prohibition 
embodied in the new D e p m e n t  Rule, fhe m n s i d d  determination of both agencies would 
warrant Chevron deference from the Court. In its Decision and Order, the Court held that the 
NIGC's present interpretation of Section 20's scope is "a permissible construction of the statute." 
Docket No. 6 1 at 1 03. The Court never held, however, that NIGC's present interpretation is 
correct or that an interpretation t h ~ t  the Section 20 prohibition extends only to trust lands would 
not likewise be permissible. If such an interpretation is permissible, then the Court would be 
bound to defer to it, even if it thinks it is not the better reading of the statute. "[Where an 
agency] consmction is reasonable, C h m n  requires a federal court to accept the agency's 

In addition, the new Final Rule sets forth the circumstances under which gaming may occur on newly 
acquired lands under a settlement of a land claim. 25 C.F.R 5 292.5 (73 Fed. Reg. 29354-0 1,293 76-77). These 
change9 may provide an alternative independent basis for a reconsided decision by the agency. 



construction of the statute, even if the agency's reading differs .From what the court believes is 
the best statutory interpretation." Nat 'l Cable & Telecomms. Ass 'lt v. Brand X Interne? Sens., 
545 US. 967,980 (2005); Cracker v. Piedmont Aviation, Inc., 933 E2d 1024, 1027-28 (D.C. 
Cir. 1 99 1) (reversing district court's grant of summary judgment where interpretation of statute 
relied on by district court was "permissible but] not the only" intapretation and mntrary agency 
interpretation of statute issued after district court issued its decision was not inconsistent with the 
statutory language and therefore "entitled to deference'" ). And compelling cirmmstmces exist 
here in favor of the reasonableness of the Department's position. 

First, the plain language of IGWs Section 20 unequivocally supports zhe Departmentas 
interpretation. Section 20 of IGRA. prohibits gaming "on lands acquired by the Secretary in .trust 
for the benefit of an Indian i be after October 17,1988.'' 25 U.S.C. 27 19. That straightforward 
statutory text does not include land held in restricted fee stadus and h s ,  by its plain language, 
does not unambiguously dictate Section 20's appIication to resh-icted f e  lands. 

Second, that natrrral reading is strengthened by the fact that, elsewhere in IGRA, 
Congas  used the phrase '"restricted fee" when it wished to refer to restricted fee lands. See, e.g. 
25 5.S.C. 2703(4)(&) (defining "Indian lands" to incIude "lands title to which is either held in 
trust by the United States for the benefit of an Indian tribe or individual or held by any Indian 
tribe or individua1 subject to r h c t i o n  by the United States against alienation.") (emphasis 
added). 'Fke seIective inclusion and exclusion of restricted fee land within IGRA, and indeed 
within Section 20 itself, sw 25 U.S.C. 2719(a)(2)(A) (section 20 prohibition does not apply to 
Oklahoma lands belonging to a tribe that had no reservation when I G U  was passed ifthe lands 
are "contiguous to other land held in tmst or restricfed status by the United States for the Indian 
hbe) (emphasis added), must be respected. "'Where Congress includes particular language in 
one section of a statute but omits it in another section of the same Act, it is generaIly presumed 
that Congress acts intentionally and purposely in the disparate inclusion or excIusion."' Lopez v. 
Gonzales, 127 5. Ct, 625,631 (2006) (quoting RusselIo v. United States, 464 U.S. 16,23 (1983)); 
see also Riverkeeper: Jnc. v, United States Environmental Protection Agency, 475 E3 d 83, E 02, 
125 (2d Cir. 2007) (a seIective "omission is * * * significant."). 

Third, because "in trust'yis an established term of art in Indian legislation, federal 
agencies such as the NEGC and the Department must premrrne that Congress intended to carry 
.Soward that specialized meaning. See, e.g., FRlkie v. Robbins, 127 S. Ct. 2588,2605 (2007) 
("[where Congress borrows t m s  of art in which are accumulated the l e d  tradition md 
meaning of centuries of practice, it presumably b o w s  and adopts the cluster of ideas that were 
attached to each borrowed word in the body of learning Fron which it was taken") (quoting 
Morissette v. UnitedStafes, 342 U.S. 246,263 (1952)); Neder v. United States, 527 U.S. l ,21 
(1 9993 (where terms have "accumulated settled meaning," a "court must infer, unless the statute 
otherwise dictates, that Congress means to incotparate the estabIished meaning of these Items.") 
(internal quotation marks omitted); Corning Glass Works v. Brennan, 417 U.S. 188,201 (1974): 

e Additional reasons in support of the regsonabIeness of the Department's position are elaborated upon in 
8 e  Nation's submission to the NlGC in support of its ordinance amendments, which is incorporated herein by 
reference. 



Given these established canons of statutory construction md the plain language of 
Section 20, the recent regulations cement the view that Section 20 has no appIication to the 
restricted fee lands at issue here and thus that gaming remains appropriate on those lands. 
Because all of the other applicable requirements of the IGRA are met with respect to the Buffalo 
Creek ~erritorv,' it is certainly plausible that the NlGC could approve the gaming ordinance 
amendments to permit gaming on the Buffalo Creek Tenitory on or before the statutory deadline 
of October 15,2008. Processing the NOV before that decision has been made thus could disrupt 
the N1GC"s important deliberations on n question of law with wide-ranging importance. 

Significantly, here is nothing in the district court's r m t  orders that would preclude the 
NIGC from adopting the Department's interpretation of Section 20 in approving the Gaming 
Ordinance. A district court decision will only foreclose a contrary agency construction if the 
court's constmction of the statute is ?he onlypermissible reading of the statute." Nutional Cable 
& Telecornms. Ass'n Y. Brand X l n f m e t  Sews., 545 U. S. 967,984 (2005) (emphasis in original). 
In other words, "b]efore a judiciaI construction of a statute, whether contained in a precedent or 
not, may trump an agency's, the court must hold that the statute unambiguously requires the 
couxt's constmction." Id. at 985. See also id. at 982 ("A court's prior judici d consmction of a 
stah~te trumps an agency construction othenvise entitled to Chevron deference only if the prior 
court decision holds that its construction follows from the unambiguous terms of a statute and 
thus learvm no room for agenq discretion.") (emphasis added). Accordingly, under Brand X, the 
district court's decision would only foreclose a contrary agency interpretation if its decision 
rested on the '~nambiguous terns" of IGRA section 20, if the decision concluded that the stamte 
"Ieaves no mom for agency discretion,'' and if the decision heId that its reading of Section 20 
was '"the ody permissible reading of the statute." 

The district court's orders in CACGEC 11 plainly do not meet this description. 
Throughout its July 2008 decision, the must spoke in terms ha t  we consistent with presening 
agency discretion under Chevron step two and that are irreconcilable with a ruling under 
Chevron step one. Nowhere does the district court hold that the federal defendants' litigation 
position that Section 20 applies to res&icted fee lands is the "only permissible" reading of IGRA, 
let done umbiguously compelled by the statutory text. h fact, the district court explains, 
"[wlere the Court to start and end with the ordinary and common meaning of the terms employed 
in section 20, devoid of statutory and historical context, it mi&t arrive at the reading advanced 
by the SNI" that Section 20 does not apply to restricted fee lands. July 8,2008, Decision at 100. 
Under Bra~nd X, an admission like that is wholly incompatible with a Chevron step one ruling 
that deprives the agency of discretion. The same is true of Judge Shetny's statement that he 
does not rely on %nambigu~us" statutory text to support the NIGC position, but on 'chistorial 
context,"' "historical discussion," and statutory "purpose," id. at 100, 101 ; this is dearly not the 
language of a Chmron step one decision. The district court's decision thus leaves the door open 

As explained above, the CACGEC plaintif3 grounded their attack on the Buffalo Creek casino on two 
theories: (1) that Section 705s prohibition against gaming on trust lands acquired after the passage of IGRA applied 
to the Buffalo Creek Territory and the Territory could not meet any of the exceptions to rhis prahibirioa, and (2) that 
the Buffalo Creek Territory was not ''Indian lands." Judge Slaetny has rejected the latter argument, haldmg (in 
aaeement with the Secr* and NTGC) that the Nation properly enjoys jurisdiction over the Territory and that it 
hence satisfies IGRA's requirement that Indian nations conduct gaming only on "Indian lands." 



for the NIGC to follow the Department" interpretation of Section 20 as embodied in its new 
Rule. 

Furthermore, the court achowledges that Congress was only concerned with "trust" land 
because "the IRA'S trust provision was the only legally recognized manner in which new land 
could be acquired for Indians when the IGRA was enacted," id. at 101, and that "there was no 
statutoq mechanism for the creation of restricted fee Imd in 1988,'Yd. at 103. From that basis, 
the court reasons that Congress "intended" to cover all afier-acquired Iand, and thus that "the 
intention of the dr~fterrs , rather than the strict language, controls." Id. at 102. One can 
certaidy debate whether judiciaIly filling in explicit statutory gaps that Congress failed to 
anticipate is a proper mode of statutory construction. See, e.g., Keene Corp. v. United States, 508 
U.S. 200,217 (1993) ( p o k y  arguments about statute's intended operation were directed to the 
'Wong forum" because wurt is not at 'liberty to add an exception"). But there is no sound basis 
for debating that such an acknowledged gap constitutes the very type of ambiguity that triggers 
agency discretion and fosectoses any d i n g  as a matter of law under Chevron step one. See Long 
Island Care at Home, Ltd. v. Coke, 127 S.  Ct. 2339,2345-2346 (2007) ('We have previously 
pointed out that the 'power of an administrative agency to administer a congressionally created * 
* * program necessarily requires the formulation of policy and the making of d e s  to fiII any gap 
IeR, implicitly or explicitly, by Congress.' When an agency fills such a 'gap' reasonably, and in 
accordance with other applicable (e.g., procedural) requirements, the courts accept the result as 
legally binding.") (citing, inter calia. Chewon). Quite the opposite, the district court concluded 
that, given the statutory "putpose," "Chairman Hogen's conclusion that Congress intended the 
section 20 prohibition to apply to all after-acquired land is o permissible comtrucliotz of the 
stsahste." July 8,2008, Decision at 103 (latter emphasis added). That is indisputably Chevron: 
step two language. See Chevron, 467 U.S. at 843 Cygf the statute is silent or ambiguous * * * 
the question * * * is whether the agency's answer is based on a permissible construction of the 
statute.7'). 

Significantly, the district court's denid of the federal defendants' remand motion was 
partially predicated on the fact that the Nation had already filed gaming ordinance amendments 
with the NIGC "which the Chainnan wiIl have the opportunity to act upon if he so chooses." Slip 
op. at 19. Proper consideration of the recently submitted gaming ordinance amendments is thus 
wholly consistent with the district cum's recent order. 

Lastly, a short postponement ofthe hearing would not unduly prejudice the Chairman 
since his issuance of the NOV was in response to the Court" August 26,2008, decision. A11 
other aspects of the Chairman" d o r c e m  regulatory discretion remain intact and would not 
be impacted by continuance of ~e hearing until a reasonable time after October 15,2008. 

XI. The Presiding Official should allow the Nation to file an additional brief on the 
merits, if necessarv, once the Chairman takes action on the pending gaming 
ordinance amendments or the United States takes action to appeal the decision in 
CA CGE C 11- 

As discussed throughout th i s  submission, the Chairman's consideration and expected 
decision on the pending gming ordinance amendments has a direct bearing on thc instant 
appeal. Moreover, the United States is currently assessing its position in the ongoing CACGEC 



IIlitigation and must decide within 60 days ofAugust 26,2008, wh&m to appeal the decision 
and order in that case. In either case, there couId exist a need to file an additional brief regarding 
the Nation's appeal of the NOV based upon these events. 

h the interest of justice and providing the Nation a full and fair opportunity to present all 
of the legal and factual circumstances that have a bearing on the instant a p p d ,  the Nation 
respectfully requests leave to file an additional brief in support of th is  appeal in the event that the 
Chairman issues a decision on the Nationas pending gaming ordinance amendments and/or the 
United States appeals the CACGEC PI decision. Chanting the Nation leave to file an additional 
brief will not prejudice the Chairman for the reasons stated above and will, in fact, promote the 
administrative judicial economy of this proceeding by ensuring all relevant legal arguments and 
factual circumstances are presented to the Presidhg OEcial. 

I In any event, the NOV should be dissolved since the Chairman had no reasonable 
basis to conclude that a substantial vioIation of IGRA is o c c u r ~ g  at the Nation's 
Buffalo faciIity notwithstanding the recent decision in CA CGEC 11- 

As thoroughIy demonstrated above, there has been a significant change in the law 
regarding the application of Section 20 to restricted fee land that has a direct bearing on the 
uncIerlying controversy here. However, the Department's new Section 20 regulations, developed 
in conjunction with the NIGC, make pEain that Section 20 does not apply to restricted fee land. 
Thus, the Nation does not even need to satisfy Section 20 since it has no appIicatioa here. 

But the court did not hold that was the only permissible construction of IGRA. In its post 
judgment motion to remand, and as set forth in the Nation's amicus curiae brief in support, the 
United States noted the change in law and asked the court to remand the case to the agency to 
explain why its new position is also a reasonable construction of the statute. The court denied 
the motion to remand on several gounds, including the fact that the United States acted 
"egregious[IyJ" in failing to inform the court of the change in law after briefing of the case but 
before a decision was issued. The court also noted that the Nation had submitted another 
ordinance amendment that the Chainnan can act upon, if he chooses, making remand of the duly 
2007 ordinance amendment unnecessary. The court did not conclude, however, in either the July 
8 opinion or the August 26 opinion, that its ruling that Section 20 applied to restricted fee land 
was the only permissible mtnrction of IG'RA. 

Accordingly, given the agencies' current view regarding the inapplicability of Section 20 
to restricted fee lands, there was no reasonable basis for the Chairman to invoke his authority 
under 25 U .S . C. 2 7 1 3 because the Chairman does not have "ease to believe that the tribal 
operator of an Indian game . . . is engaged in activities . . .that may result in the imposition of a 
fine under [IGRA]," 25 U.S.C. g 27 13. Simply put, the Nation is gaming on restricted fee land 
that does not depend on any exception contained in Section 20. If there is no need to satisfy 
Section 20, then there is no basis for the Chairman to conclude that there is a violation of IGRA. 
And CACGEC U does not compel to the contrary because its d i n g  on the application of Section 
20 to restricted fee land did not foreclose the federal agencies with expertise in this area of the 



law from refining their position as they have now done. Therefore, the NOV should be 
dissolved. " 
LV. Seneca Nation of Indians3 Notice of Oral Testimony and Preliminary Witness List. 

The Seneca Nation of lndians hereby gives notice that it intends to present oral testimony 
and anticipates calling some or all of the following witnesses at the hearing in this matter: 

Maurice A. John, Sr., President, Seneca Nation of lndians 

Kevin W. Seneca, Treasurer, Seneca Nation of Indians 

Barry E. Snyder Sr., Chairman, Seneca Gaming Corporation 

Brian Elansberw, President and Chief Executive Officer, Seneca Gaming Corporation 

Each of the nbove-identified witnesses has information pertaining to the operations of the Seneca 
Nation or Seneca Gaming Corporation relative to the issues presented in the instant appeal. 

Chris Colbs,  County Executive, Erie County, New York 

Byron Brown, Mayor, City of Buffdo, New York 

Each of the above-identified witnesses has information pertaining to the economic and other 
impacts the Seneca Buffalo Creek Casino has on Erie County and the City of Buffalo. 

The Seneca Nation reswves the right to supplement or amend this preliminary witness 
list, to call any witness listed by the Chairman on his witness list as well as additional witnesses 
as necessary to rebut testimony or other evidence presented by the Chairman or any other 
hearing participant. 

CONCLUSION 

For the foregoing reasons, the Presiding Official. should (1) set a hearing in this matter at a 
reasonable time after October 15,2008, to enabIe the Chairman, pursuant to his statutory dutia, 
to reconsider his position on the scope of section 20 in light o f  significant intervening legal 
developments and to ensure that any proceedings on the NOV are fully informed by that agency 
determination: and (ii) @ant leave to the Nation to fiIe an additional brief, if necessary, based on 

In requesting that the Ptesidirg Oficial defer the hearing in Ulis matter, and allow the Nation to file a 
subsequent h t f  on the merits of its NOV appeal should subsequent developments warrant such a filing, thc Nation 
does not intend in any way to waive its substnntive arguments that an NOV should not have issued in this matter. 
The Nation's gaming activities in the BlrffaIo Creek ?'errito~ are iu full compliance with the requirements of IGRb, 
including sectnoa 20, as the Depment ' s  recent Rule makes clear. However, in h e  inrerest of presenting its 
arguments based on a full record, and in the interest ofcffidmcy, the Nation did not tlmk it appropriate to present 
its substantive arguments in full at this juncm.  Should the Presiding OficiaI disagree the Nation will file a 
substm~ve brief fort lrwith. 



expected deveIopmmts with xegmd to pending gaming ordinance amendments and the United 
States' decisions in the CA CGEC II litigation. 

Dated: September 15,2008 

Robert S. St~auss Building 
1333 New Hampshire Avenue NW 
Washington, DC 20036 
202.887.41 47 - direct dial 
202.887.4288 -  fa^ 

Attorneys fur Seneca Nation of Indium 


