A e 2 1 U

United States Department of the Interior

OFFICE OF THE SOLICITOR
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In reply, please address to: 1

Main Interior, Room 6456

Ms. Penny Coleman

Associate General Counsel

National Indian Gaming Commission
1441 L Street, N.W., 9th Floor
Washington, D.C. 20005

Dear Ms. Coleman:

Your office has requested a legal opinion regarding whether land held in trust by the Secretary
of the Interior for the Tule River Indian Tribe in California may be used for tribal gaming under
the Indian Gaming Regulatory Act ("IGRA"), 25 U.S.C. §§ 2701-21 (1988). We conclude that
the Tribe may not conduct gaming on its Highway 190 property because the land was taken into
trust after October 17, 1988 and does not come within an exception to IGRA’s prohibition
against tribal gaming on trust lands acquired after that date.

Background

On December 13, 1994 the Secretary of the Interior accepted title to 39.93 acres of land in trust
for the Tule River Indian Tribe of California ("Tribe"). The trust land ("Highway 190

property”) is located near Lake Success in Tulare County California, approximately 10 miles
from the Tribe’s reservation.

The land was taken into trust based on the Tribe's representation that the property was intended
for development of a destination hotel resort. Recently, the Tribe issued a notice of its intent
to commence gaming upon the Highway 190 property. See February 9, 1996 Letter from
Sacramento Area Director of the Bureau of Indian Affairs to Chairman Duane Garfield, Sr. (on
file in the Solicitor’s Office).

Section 20 of IGRA
Section 20 of IGRA, 25 U.S.C. § 2719, prohibits gaming on lands acquired by the Secretary
in trust for the bepefit of an Indian tribe after October 17, 1988, unless the lands satisfy one of

several exceptions. The prohibition will not apply if:

(1) such lands are located within or contiguous to the boundaries of the
reservation of the Indian tribe on October 17, 1988; or

D b5 YO T



(2) the Indian tribe has no reservation on October 17, 1988, and . . .

(B) such lands are located in a State other than Oklahoma and are within the Indian
tribe’s last recognized reservation within the State or States within which such Indian
tribe is presently located.

See 25 U.S.C. § 2719(a). The Act additionally provides that the prohibition against off-
reservation Indian gaming will not apply when the Secretary, after consultation with the Indian
tribe and appropriate State, and local officials, including officials of other nearby Indian tribes,
determines that a gaming establishment on newly acquired lands would be in the best interest
of the Indian tribe and its members, and would not be detrimental to the surrounding
community, but only if the Governor of the State in which the gaming activity is to be conducted
concurs in the Secretary’s determination. See 25 U.S.C. § 2719(b)(1)(A).

The Bureau of Indian Affairs has informed us that the Highway 190 property is off-reservation
trust land.! As such, the land was not located within or contiguous to the boundaries of the
reservation of the Indian tribe on October 17, 1988. Our office has previously determined that
"contiguous” as used in IGRA means land that is "adjacent to and touching” a tribe’s
reservation. In this instance, the Tribe's Highway 190 property is not adjacent to and does not
touch the Tribe’s reservation. Thus, the exception at 25 U.S.C. § 2719(a)(1) is inapplicable
here. We note that the Tule River reservation was in existence on October 17, 1988 and thus
the exception at § 2719(a)(2)(B) is likewise inapplicable to this property.

Under 25 U.S.C. § 2719(b), non-contiguous, off-reservation trust land may be used for gaming
if the Secretary has determined that a gaming establishment on the newly acquired lands is in
the best interest of the Indian tribe and its members and not detrimental to the surrounding
communities but only if the Governor of the State concurs in the determination. There is no
indication that the Tribe has sought such a determination from the Secretary. Additionally, the
lands were not taken into trust as part of a settlement of a land claim, the initial reservation of
an Indian tribe acknowledged by the Secretary or the restoration of lands for an Indian tribe that
is restored to Federal recognition. lence, the exceptions at 25 U.S.C. § 2719(b)(1)(B)(i-iii) are
not applicable here.

It is our opinion that Section 20 goes to the available uses of land taken into trust after October
17, 1988. Thus, when the Tule River Indian Tribe requested the Secretary to take the Highway
190 property into trust for economic development, the Secretary acted within his discretion and
took title to the property in trust for the benefit of the Tribe pursuant to 25 C.F.R. Part 151.
But, because the land was acquired in trust after the October 1988 deadline imposed by IGRA,

! The Tule Indian Reservation was originally set apart by executive order in 1873 for

the use of scattered bands of Indians in California, including the Tule River, King’s River,
Owen’s River, Manche Cajon and others. By successive executive orders in 1878 and 1928, the
reservation was diminished. See 45 Stat. 600.



the Jand cannot be used for gaming unless the Secretary makes his determination that such
gaming is in the best interest of the Tribe and its members and not detrimental to the
surrounding communities and the Governor of the State of California concurs with this
determination. If the Tribe commences gaming on this land, this will constitute a violation of
IGRA and the Tribe may be subject to enforcement action from the National Indian Gaming
Commission and the United States Attorney’s office.

Conclusion
In our opinion, the Tribe’s intention to conduct gaming on trust lands acquired after October 17,
1988 triggers Section 20. Absent the applicability of one of the exceptions, gaming on the
Highway 190 property is contrary to the Act. As indicated above, none of the exceptions apply.

Thus, the Tule River Tribe may not conduct gaming on the Highway 190 property at this time.

If you have any further questions, please contact Troy Woodward at 208-6526.

Sincerely,

Robert T. Anderson
Associate Solicitor
- Division of Indian Affairs
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BUREAU OF INDIAN AFFAIRS — .

Sacramento Arca Office -
2800 Cottage Way
Sacramento. California 95825
VIA FACSIMILE AND REGULAR MAIIL,
FEB 09 1995

Mr. Duane Garfield, Sr., Chairman
Tule River Reservation

P. O, Box 589

Porterville, California 93258

Dear Mr, Garfield:

It has been brought to our attention that the Tribe has issued notice of its
intent to commence gaming upon the Tribe‘s "Highway 190" off-reservation property
which was accepted into trust in December of 1994. .

Our case record for this acquisition reflects that the subject property,
consisting of 39.93 acres, was vacant grazing land at the time of the Tribe’s
application. The property 15 located near [ake Success in TPulare County
approximately 12 miles east of the town of Porterville, The land acquisition
application stated the intended purpose was to establish a destination resort
hotel which was to include a restaurznt » Speciality sheps, arts and erafts
center, conference center and related banquet facilities, tennis courts, walking
areas, and park/picnic areas,

Included in the application was a Memorandum of ‘Undexrstanding between the Tule
River Tribe and Tulare County wherein the barties agreed that the property would
be developed for destination hotel rasort pPurposes and as otherwise consistent

-with the County’s Foothill Growth Management Plan. The County’s plan was adopted

by the Tribe (Triba_.l Resolution Ho. 38-53). That property was accepted into
trust for the Tule River Tribe pursuant to Section 5 of the Indian Reorganization

.Act (25 U.S.C. 3465) and implementing regulations in 25 CFR Part 151. The deed
‘was formally accepted on December 13, 1994 by the undersigned and recorded in

Tulare County on December 23, 1994,

Section 20 of the Indian Gaming Regulatory Act (IGRA) of 1988 (25 U.S.C. §2719)
specifically prohibits the conduct of gaming on lands acquired by the Secretary
in trust for the benefit of an Indian tribe after October 17, 1988 unless -—

(1) such lands are located within or contiguous to the boundaries of the
reservation of the Indian tribe on October 17, 1se8.

The "Highway 120" property is neither on por contiguous to the Tule River
Reservation.

In our view, the only exception to the Prohibition on the condnct of gaming on
newly acquired lands contained within Section 20 that might be applicable to the
Tule River Tribe would be for the Secretary to determine, after consultation with



the Tribe and appropriate State and local officials, that a gaming establishment
on the newly acquired lands would be in the best interest of the Trihe and its

members and such establishment would not be detrimental to the surrounding
comminity, and the Governor of California e¢oncurs in that determination. A copy

of Section 20 of the ICRA is enclosed for your ready reference,

Based on the foregoing, it is our bositicn. that commencement of gaming on the
"Highway 150" property would, at this time, constitute a violation of Section
20 of the IGRA. Accordingly, by copy of this lettar, we are referring this
matter to the National Indian Gaming Commission and the U.S, Attorney’s office
for appropriate action.

Sinceraly,

(Area Director
Bnclosurs

cc:  Superintendent, Central California Agency
Deputy Commissioner, BTA
Chairman, National Indian Gaming Commission
Director, Indian Gaming Mamt., BIA
' U.S. Dept. of Justice, Bastern District,
Atin: Doug Hendricks, Asst. U,S, Attomey, Sacramento
Deputy Reqional Solicitor, Ofc. of the Solicitor, Sacramento
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the Indian tribe’s last reeognmsd reser7ation within the Stats or States
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(1) Subzection (8) of thia secﬁcn il not ap:ly Fhem— o 1o cu i
(A) the Seeretary, afier consuitation with the Indian tribe and appreprizts
Stats, apd local offictals, inclnding offcials of”other wearhy Indian tribes,
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(113) the restoration of lands for an Indian tribe that i3 resmxed o
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(2) Subsection (s) of this seation ahsll not appiyto—
(A) any lands inyolved in the trust petition of the St Croix Chippewa Indians
of Wiscopein that is the subject of the action filed in the United Statea Distict

Court for ths Distriet of Columbis entitled St. Civix Chippewa Indians of
Wisconain v, United Statea, Ciy. No. §3-2278, or

(B) tha interests of tha Miccosnkee Tribe of Indians of Florida-in approxi-
mately 25 contiguous acres of land, more or leas, in Dade County, Florida,
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transfer by such Tribs to the Secretary of the interests.of such Tribe in the lsnds
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are part of the reservation of such Tribe nnder sectiors 465 and 467 of this title,
subject to any encumbrancea and rights that are held at the time of such transfer by
goy person or eatity other than such Tribe. The Secvetury shall. publish in the
Federal Register the legal deseription of sny lands that are deciared held in trost by

the Secretary under this parsgraph.
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