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MEMORANDUM FOR THE CHAIRWOMAN

July 18,2013

FROM: Heather L. Corson, Staff Attorney \5&’

THROUGH: Eric Shepard, Acting General Counsel 69
Jo-Ann M. Shyloski, Associate General Counsel

(6 Christinia Thomas, Acting Chicf of Staff
SUBJECT:  Kialegee Tribal Town, Proposed Gaming Site on Neal Freeman Parcel

This memorandum concludes a legal review of whether the land held in trust by
the United States for Neal Ernest Freeman, a Muscogee Creek Nation member and a
Kialegee Tribal Town member, in Wagoner County, Oklahoma, is Indian land eligible
for gaming by the Kialegee Tribal Town (Kialegee or Tribe) under the Indian Gaming
Regulatory Act (IGRA) and applicable regulations. As explained below, it is our opinion
that the Neal Freeman parcel does not qualify as Kialegee’s Indian lands eligible for
gaming under IGRA because Kialegee does not have legal jurisdiction over the parcel for
purposes of IGRA. The Department of the Interior ("Interior"), Office of the Solicitor,
concurs with this opinion.

L, BACKGROUND

The Kialegee Tribal Town is a federally recognized tribe with headquarters in
Wetumka, Oklahoma. On March 22, 2013, the NIGC received the Tribe’s 120-day
notice of intent to license a new Class Il gaming facility on Neal Freeman’s property
(Freeman Parcel).' The Freeman Parcel is held in trust by the United States for Neal
Ernest Freeman, an enrolled Kialegee member and an enrolled member of the Muscogee

' The property is located in Wagoner County, Oklahoma. The legal description follows:

A tract of land containing 11 acres, more or less, described as the S/2 NE/4 SE/4
of Section 4-T17N-R15E less and except all minerals, together with the right of
ingress/egress across 15 feet of S/2 SE/4 of Section 4-T17N-R15E and less &
except the surface nine (9) acre tract described as the north 625 feet of the east
627.264 feet of the SE/4 NE/4 SE/4 of Section E 4-T17N-R15E, Wagoner
County.
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(Creek) Nation.” Documentation provided by the Muscogee (Creek) Nation indicates
Neal Emest Freeman’s date of enrollment with the Muscogee (Creek) Nation as June 17,
1981. Kialegee indicates that Neal Emest Freeman was approved for membership in the
Kialegee Tribal Town on June 4, 2001. Kialegee Tribal members can also be citizens of
the Muscogee (Creek) Nation.’

The Freeman Parcel was originally part of the 1903 allotment of Simon Belcher, a
Creek Nation member who was previously on the rolls of the Coweta Town.* It is
located within the area constituting the former, historic reservation of the Muscogee
(Creek) Nation.” When Simon Belcher died, the property was inherited in 1938 by his
half brother, Major Freeman, a member of the Creek Nation (County Court of Wagoner
County, Case No. 2473).° When Major Freeman died in 1951, the property passed to his
son Columbus Freeman, also a Creek Nation member (County Court of Tulsa County,
Case No. 26,203).7 Around 1952, as a result of a divorce decree, Columbus Freeman
conveyed the property as a life estate to Rachel McGilberry Freeman, also a Creek
Indian,® with the remainder interest going to their children, including Neal Freeman.”
This 1953 deed states the property was held in restricted status, but it was not approved
by the Secretary.'” Nevertheless, the United States has treated the property as in trust or

? See May 3. 2013, Letter from Mekko Tiger Hobia to BIA/Okmulgee Agency (Attachment A); June 20,
2013, Muscogee (Creek) citizenship documents (Attachment B).

* See Constitution Muscogee (Creek) Nation; Title 7 of Muscogee Creek) Nation Code Annotated.
Constitution and By-laws of Kialegee Tribal Town.

* See April 26, 2013, Memorandum from Field Solicitor, Tulsa, to Region Director, Eastern Oklahoma
Region, BIA (“The subject property was a portion of the allotment of Simon Belcher, Full Blood Creek
Indian. ... Census Card No. 237 reflects that Simon Belcher was listed on the Dawes Roll of the Creek
Nation as Creek No. 799 and that he was previously listed on the 1890 Roll of the Coweta Town.”),
attached to May 2, 2013 Letter from Region Director, Eastern Oklahoma Region to NIGC Staff Attorney
(Attachment C). See also Title Status Report 9080304705, Corrected, 4/15/2013, TAAMS (Attachment D).

* See May 2, 2013 Letter from Region Director, Eastern Oklahoma Region to NIGC Staff Attorney.

® See Title Status Report 9080304705, Corrected, 4/15/2013, TAAMS.

'See Id.

¥ The Kialegee Tribal Town contends that Rachel McGilberry Freeman, Neal Ernest Freeman’s mother,
was a full-blood member of the Kialegee Tribal Town. The documents provided by Muscogee (Creek)
Nation indicate she was enrolled as a Muscogee (Creek) citizen on May 21, 1981, and designates her town
membership as Kialegee. However, Rachel’s membership is not a factor in our analysis given that the
Ireeman Parcel is part of the allotment of Creek Nation lands and an original allotment of Simon Belcher, a
full-blood Creek Indian, who was previously listed on the 1890 roll of the Coweta Town.

’ See Title Status Report 9080304705, Corrected, 4/15/2013, TAAMS.

' February 2, 1953, Deed to Restrict Indian Land — Special Form, No. 4295 (Attachment E).
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restricted status.'' Finally, in 1983, the Freeman Parcel was conveyed in its entirety to
Neal Freeman solely, with a deed stating the property was held in trust by the United
States.'? The Interior Field Solicitor in Tulsa has determined that, because the Freeman
Parcel has been treated as trust property since 1953 despite a deed unsigned by the
Secretary of Interior, it is impliedly held in trust for Neal Freeman."”

Along with its 120-day notice letter, Kialegee provided the February 24, 1983,
deed conveying the property to Neal Freeman, several letters from the Tribe to Neal
Freeman, and a letter from the Tribe to the Bureau of Indian Affairs (Aitachment H).™

As you recall, in 2011, the Tribe proposed issuing a license for a gaming facility
on another property in Broken Arrow, Oklahoma. OGC opined that the property did not
qualify as Kialegee’s Indian lands eligible for gaming because Kialegee had not
established it had legal jurisdiction over it for purposes of IGRA."

A. Legal History of the Creek Nation.

To better understand the legal jurisdiction over the Freeman Parcel and the
relationship of the Muscogee (Creek) Nation and the Kialegee Tribal Town, a review of
the legal history of the Creek Nation is necessary. The District Court for the District of
Columbia has explained that “[t]he Creek Nation has always been a confederacy of mba]
towns.”'® According to the Interior Board of Indian Appeals,

Prior to 1707, the Creek Nation occupied a large territory in what is now
the States of Georgia, Alabama, and Florida. Between 1707 and 1773,
tracts of this territory were ceded to Great Britain and the American
colonies. Treaty cessions to the newly independent United States began in
1790. The United States entered into thirteen treaties with the Creek

" See July 3, 1968, Memorandum Re: Status of SE1/4 of Section 4, T17N, R15E from Field Solicitor,
Muskogee to Muskogee Area Director (Attachment F); see also April 26, 2013, Memorandum from Field
Solicitor, Tulsa, to Region Director, Eastern Oklahoma Region, BIA (“The Bureau’s subsequent 60-year
exercise of federal superintendence over the property is, in our opinion, sufficient implied approval of the
1953 deed to the United States in trust.”).

12 See February 24, 1983, Deed to Restricted Indian Land Special Form (4ttachment G).

" See April 26, 2013, Memorandum from Field Solicitor, Tulsa, to Region Director, Eastern Oklahoma
Region, BIA.

OGC has requested the Tribe submit a legal analysis setting forth its basis for legal jurisdiction over the
Freeman Parcel. At present, we are still awaiting the analysis.

" See May 25, 2012, Letter from Chairwoman Stevens to Mekko Hobia and June 8, 2012, Letter from
Chairwoman Stevens to Mekko Hobia.

' Harjo v. Kieppe, 420 F Supp. 1110, 1118 (D.D.C. 1976).







































